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AD  V  E  R  T I  S  B;  M  E  N  T. 


...,)  Ill  V    .^)'J 


TL  O  combine  the  Adv^tages  of  a  Dig^^l  of  the. 
leading  Authorities,  with  the  pra^ical  Utility  pf> 
a  Repertorium  referring  to  all  t;he  Cafes  of  any; 
Ijnportajace,  aac^  t^u^  ^q^  Nf educe  tl\e  principal 
Matters  difperf^d.  v^  i^ven  ^nd  twenty  Volumes,, 
\vithin  the  Compafs  of  two,  and  to  exhibit  not 
only  th?  J^aw  as  it  now  ftands,  but  alfo  the  Pro- 
grefs  of  its  gi:adual  Imprqyen^ent,  is  the  Defign  of 
the  following  Work. 

i 

Begun  for  private  Ufe^  the  Advantages  derived 
from  it  in  a  long  Courfe  of  laborious  Study  fuggeft- 
ed  the  Idea  of  offering  it  to  the  Public  ;  and  pre- 
vious to  the  Death  of  the  Author,  who  fell  pre- 
maturely a  Vi£tim  to  his  Exertions  in  a  Caufe,  in 
which  public  Principles  led  him  to  exert  himfelf 
far  beyond  what  was  required  by  profeflional  Duty, 
tile  Work  was  copied  for  the  Prefs. 

a  3  It 


IV 


ADV£RTiS£M£Nti. 


It  iS  ndt  however  pretended,  that  it  does  not 
fiand  in  need  of  that  Indulgence  which  a  pofthu- 
mous  Publication  always  claimsi  By  an  Author 
much  is  always  amended  itt  the  Courfe  of  printing 
his  Work,  mafly  Errbrs  corrected  which  none  but. 
hirtfelf  could  obferve*  In  one  rcfpeft  dnly  could 
the  want  of  his  Superifltendance  be  fupplied,  and 
in  that  it  is  hoped  n<5  Deficiency  will  be  fbuAd.-^ 
Every  Cafe  referred  to  has  b^en  compared  with  the 
original  Report^  and  die  Citation  carefully  cor« 
re6tedi 


A  GEMEILAIi 


(  «  ) 


A    GENERAL 


INDEX,     &c. 


tactions  in  geiteraL 


\ 


iv      A   N  aflion  is  the  lawful  demand  of  one's  right-i-there      DtSnition. 

XjL  are  three  kinds  oif  adlions,  perfonal,  real  and  mixed. 
P-rfonal  aAions  are  fiich  whereby  a  man  claims  a  debt,  or 
pcionai  duty  or  damages,  in  lieu  thereof;  likewife  where- 
by a  man  claims  a  fatisfadion  in  damages,  for  fome  injury 
done  to  his  perfon  or  property^  The  fonner  are  faid  to  he 
founded  on  contra^s,  the  latter  on  torts  or  wron<Ts. — Re  J 
a£^ions  are  now  generally  laid  afide  in  practice  ;  formerly  all 
difputes  concenune  real  eftates  were  decided  by  them. — A 
much  more  expeditious  method  of  trying  titles  is  now  intro- 
duced by  other  a6li6n8,  perfonal  and  mixed. — Mixed  actions 
are  fuits  partaking  of  the  nature  of  the  other  two,  wherein 
fome  real  property  is  demanded,  and  alfo  perfonal  damages 
for  the  wrong  fuftained. 

2.  All  civil  injuries  are  of  two  kinds,  the  one  without  force  Injuries  wkh 

or  violence,    as  flander,  or  breach  of  contrad  ;  the   other  fofcc,  and 

coupled  with  force  and  violeikre,  as  iaatteriis,  or  fklfe  im-  ^"'^out  force. 
prifonmeAt. 

3»  A6lionB  ex  contraSu^  are   all  fuch  as  are  founded  up-      Aaionsm 
on  debt  or  promifcs;  a6tions  ex  deliSo^  are  thofe  for  trefpafies,  ^of*fraau,  ex  dt- 
Buifances,  aflaults^  defamatory  words^  and  the  like. 

3  Biac,  Com*      Page  ii6y  117 

4.  In  local  anions,  where  pofFcflion   of  the   land  is  to      Local-^trao- 

be  recovered,  or  damages  for  an  adlual  trefpafs,  &c.  affedl-  fitory. 

ing  the  land,  the  venue  mu(l  be  in  the  very  county ;  but  irt 

tnniitory  anions,  for  injuries  that  might   have  happened 

aoy  where,  the   plaintiff  may  declare  in  what  county  he 

plcafcs.  294 

• 

A  5.  Infinity 


t  dttions  in  genetaL 

Multiplicity  ^.    Infinity  or  multiplicity  of  adions  for  the  &mc 

°  *  caiifc  are  to  be  avoided. 

Payne  v.  Partridge,  Page    iz 

'     ,  J.  ,      .^        6.    Therefore   cafe  lies  not  for  a  publick  nuifance,    cx- 
{2M(.c  ^^V^  fomc  particular  damages  accrue  thereby-    Ibid*  12.  16. 

Particular  7.  And    none  can  have  an  action  without   a   particular 

injury.  injury,  or  particular  right. 

Ivefon  V-  Moore.  1 6 

sin?!c  acV,  fc-       8.  Yet  a  fmgic  aft  may  be  a  ground  for  feveral  afti^ 
vcral  acfious.       ons,  where  divers  are  injured  thereby. 

Child  ^.  Sands,  32 

-.       ^    i.  o.  Alfo  a  pel  Ton  may  be  twice  fued  for  the  fame  a6L 

vers  oijtncts.       which  may  include  divers  onenccs. 

Galixardv.  R'tgauh.  552 

J  J  10,  As  for  an  afTanlt,  indr£lment  lies  for  breach  of  the 

peace,  and  aftion  for  damages  to  the  party-  Ih, 

Id.  II.  So  for  adultery,  fuit  lies  in  the  Spiritual  Court,   and 

a(5lio.i  at  common  law,  for  battery  of  the  wife.  lb* 

Bringing  ac-        12.  Bringing  an    aftion  is  not  adlionable,   except  fome 
tioii,  aAion-       fpecial  collateral^  wroi^g  be  exprefsly  fht^wn. 
*^^<^-  *  Savll  V.  Roberts.  If 

Malicioui  *3*  ^"^   ^^  ^"^  ""*  concerned,  procyre   A.  to   fuc  B- 

proiccotion.        without  caufe,  B.  may  have  an  aftion  againft  him. 

( See  itialicious  profecutibn. )  lb. 

14.    l^he  plaintiff  in   one   a6lion,   can't  Join   his    own 
right  and  another's. 

^  Rogers  r  Cooke,  10 

Divers  riehts.        '5*  ^n/l^bitaf us  to  the   teftator,  and  tn/tmul  computcjffet  to 
the  adminiftrator,  are  not  joinable.  lb, 

Coiitraa,  1 6.  A  contraft  and  a  tort,  can't  be  joined  in    the  fame 

tort.  aftion.  Ib« 

^d.  Therefore  nfTirnhfit  on    the    cuftom    of  the    realm,    and 

trover  can'l  be  joined  ?gainll  a  carrier.  lb. 


17.  Where 


Scttons  in  general  3 

17.  Where   two    joint  merchants    make    B.     their      Partner, 
£i£ior,  and  one  dies,  leaving  an  executor,  the  executor  and 
furrtvor  can't  join  in  an  a^on. 

Martin  ▼.  Crumpk         Page  444 

iS.    Divers  members  of  a  corporation,  &.c.  can't  join      Members  df 
in  a  mandamus  to  be  refto  re  d.  corporation. 

Cafe  of  Andover,         433 

19.  A  tenant  for  years  eredls  a  nuifance,  and  makes  an      NuiAinces. 
under-leafe  to    B.   plaintiff  may    have   an   adlion    agafnib 

father.  . 

Rofcwell  V.  Prior,  460  * 

20.  But  one  may  have  a  new  adlion  for  continuing  the      Continuing 
iame   nuiiance,    for  every  new   dropping,    &c.    is    a    nui-  n^if^incc.  - 
fance. 

John/on  v.  Long.  lo 


m;- 


31.  Said  that  a  matter  exbofl  may  defeat  an  a£lion,  fo  it      «, 

t_'  yc  J  \  Matter 

knay  give  a  new  one.     (Sed  quere, )  p^ 

Fetter  v»  Beale.  1 1 

d2.  For  after  recovery  in  aflault  and  battery,   tho'   it      id. 
prove  a  mayhem  in  confequence,  one  can't  have  battery  and 
mayhem.  lb. 

23.  Yet  a  matter  exptfi  may  abate  an  adlion,  as  where      j^^ 
toe  beats  my  fenrant  and  he  dies.  .  IL 

24.  For  in  that  cafe  aSio  moriiur  cum  perfona.  jiau  m^ritur, 

Zouch  V.  Thompfon*         210 

25.  But  where  a  tort  is  to  a  man's  property  or  poflefiiony      At^UnM  m0- 
d^  Hon  ntoritur,  8cc,  ,  /^.  210,  314  ''''*''* 

26.  Where  a  ftatute  gives  a  right,  the  common  law  gives     Rlghc  by 
an  adion  to  recover  it.  ftatate. 

Ewer  V.  Jones.         415 

27.  Where  two  joint  merchants  are,  and  one  dies,  the   ,  Pirtncr,  tc- 
aAion  furvivcs  to  the  other,  but  not  the  duty  or  intereft.        tion  furvivot 

Marftn  v.  trump.         444 


A  2  38.  Where 


Rclcafc  of 
rigiit,  feveral 
remedies. 


Trifling. 


Stttibnii  in  general 

SalkelJ.. 

i8.  Where  one  releafeshis  nght,  he  can't  purfuc  hi* 
aftion  or  remedy  ;  but  if  he  has  a  right  and  feveral  rem«li«^> 
the  difcharge  of  one  does  not  dlfcharge  the  other. 

Hunt  V.  Burn.         Page  422 

1   Blachjlone, 

29.  Trifling  aft  ions  are  difcharged  by  the  courts 

jlnon.         207 


Satisfaclion.         3^«  Satisfaftion  made  to  the  plaint itf  in  aftions  oti  the 
cafe  pending  thtf  fuitj  will  take  away  the  remedy* 

Bird^i.  RandeL         388 

2  BlacliJIone, 
p^rfoi^al  ac-  One  perfonal  a6^ion  not  going  on  to  judgment,  is  no 

tmu  iK.f  ^roinjT     bartd  another  for  the  fame  cawfe  of  aftion; — but  if  judg* 
on  to  judgment.  ^^^^  jg  j^^d  on  the  merits,  then  it  bars  all  perfonal  fuits  for 

the  fame  caufe  of  a^ioo. 

HUcbin  V.  Campbell.  830 

Cowper. 

--   .  Jf8io  perfofinuf  morltur  cum  perfonay  is    a  maxim  not 

Morttur  turn  -*   V_    .  r   J        » 


generally,  much  lefs  univerially  true. 

Hambly  Vi  Trott. 


37^ 


Penal  aftion,        Diftinftion  between  penal  aftions  and  criminal  proceed*- 
criminal  pro-       ings, 
^^^^%-  Auhtjofi  V.  E^eriH.         391 

Penal  aftions  are  never  clafTed  under  the  head  of  criminal 
law;— a  qudker'd  affirmation  in  fetch,  admiffible.  lb. 

Tranfitory.  *       All  aftions  of  tranfitory  nature  that  arifc  abroad,  may  b< 
laid  as  happening  in  an  Engllfh  county. 

Mqftyn  v.  Fahrtgat.         if  J 


y 


atimiraltt^ 


(   s   )    . 

Douglas. 


T 


'HE  fcntcnce  of  a  foreign  court  of  admiralty      Seotencc  o| 
is  conclufive  againft  all  the  world  in  all  evil  forci^a  court, 
foits,  as  to  all  matters  within  its  jurifdidiop,  and  decided 
bf  the  fentcnce. 

Bemardl  v.  Maheux^         Page  559 


2.  The  jurifdiaion  over  all  matters  of  prize,  and  ,  JurJWi<Stion 
,.  r^»i  '11  *  how  far  cx- 

ercry  thing  conlequential  to  a  capture  as  prize,  belongs  ex-  ^^^jJ^ 

dofiTCly  to  the  court  of  admiralty. 

57210591.  591  to  597 
Le  Caux  V.  Eden.  (In  note.)  / 

5  Dumford  2xA  Eaftn 

3.  Whether  the  Admiralty  have,  or  have  not  jurif-      *^' 
{fi^on,  depends  upon  the  fubjedl  matter. 

Menetone  v.  Gibbons.         £.29  Geo.  3.  267 

4.  The  Admiralty  court  has  jurifdiflion  over  the  queflfon      Id. 
of  freight,  claimed  by  a  neutral  inafter  againft  the  captor, 
who  has  taken  the  goods  as  prize. 

Smari  v.  f^o/fi,         T.  29  Geo.  3.  3^3 

5.  The   court    of  Admiralty   has  exchifive   jurifdiditon     Id. 
Qver  queilions  pf  pri^^  and  their  confcquencea^  ' 

fb.  344 

iienm  Bu  .  J 

6.  The   Admiralty  have   no  jurifdiftion  in  a  cafe 
where  a  vcfTcl  is  injured  ia  the  Thames,  within  the  body  of  a 

county* 

Vehhafen  v.  Orm/by.  T.  29  Geo.  3.  315 


agent 


(    6    ) 


I^Qtnu 


To  a  regi- 
ment. 


I   Lord  Raymond* 

1 .   A  G  E  N  T  of  a  regiment  \a  but  fervant  to 
XV  t^c  colonel,  and   the  receipt  of  the  ageat 
charges  the  colonel ;  there  is   no  privity  between,  the  King 
or  the  Toldier,  and  the  agent-  per  Holt, 

Beaumont  v.  Pine.         Page  loi 


Att  affirmed  2.  An  a<Fl  of  an  agent  cannot  be  affirmed  as  to  part, 

in  part.   ^  ^^^  avoided  as  to  the  reft, 

IFil/on  V.  PouUer.  859 

Charjrcd  as  3*  ^  "^*"  ^^^^^  goods,   or  lays  out  money  wrongfully, 

bailiff  or  wroflg  the  owner  may  charge  him  as  bailifF,  or  as  a  wrong  doer  at 
doer.  hiseledlion.  IL  86q 

The  wife  of  A.  a  bankrupt,  brought  to  the  de- 
fendant a  fum  of  money  belonging  to  the  bankrupt,  and  de» 
fired  the  defendant  to  purchafe  India  bonds.  The  de- 
fendant knowing  of  the  bankruptcy,  purchafed  thirty 
bonds,  and  delivered  them  to  the  bankrupt's  wife,  the  plain- 
tiff as  aflignee  feized  twenty-two  of  them,  as  part  of  the 
l^nkrupt's  eftate,  and  brought  trover  for  the  value  of  the 
remaining  eight ;  the  court  were  of  opinion,  that  the  ftiz- 
ing  part  of  the  bonds  was  an  affirmance  of  the  defcr.dant's 
ad,  in  laying  out  the  money. — Defendant  had  judgment. 


A£lion  ngainft 
principal. 


4  Burrow. 

4.  An  a6lion  for  money  had  and  received,  will  not 
lie  againft  a  known  agent  or  receiver,  for  money  paid 
voiunfarily  to  fuch  agent  for  the  ufe  of  the  principal,  unlefs 
he  had  paid  it  over  after  notice  not  to  do  it — per  Baron 
Perroi. — It  would  be  abfurd  to  make  the  collector  or  re- 
ceiver of  another  perfon  liable  to  an  a6l:on  for  every  pay- 
ment voluntarily  made  to  him ;  and  to  leave  him  to  be  de- 
fended or  deferted  as  his  principal  fliould  think  fit. 

Sadler  v.  Evans  1985 

2  1^^.  Ray.  laio,   Pond y.  Underwood — approved., 
yacob  v.  yllleny  I  SaU.  27. —  denied. 

5.  A&ion 


agent.  7 

5.  AAion  for  money  had  and  received,  to  reco- 
ver a  fum  of  money  paid  defendant,  as  due  upon  a  policy  of 
infurance  as  agent  for  the  infured  plaintiff,  thinking  the  lofs 
feir.  Per  Cur.  If  money  be  mifpaid  to  an  agent  exprcfsly  for  Money  mif- 
the  ufe  of  his  principal,  and  he  has  paid  it  over,  he  is  not 
liable  in  an  afiion  by  the  perfon  who  mifpaid  it,  but  that 
perfoQ  has  his  remedy  over  againft  the  principal, 

Buller  V-  Harrifon»  Page  566  t 


7.  And  if  there  was  no  new  credit,  no  acceptance  of  new      Faffing  in  ac- 
bills,  no  frefh  goods  bought,   or  money  advanced  for  his  count. 
pnndpaly  the  merely  palling  it   in  account,  is  not  a  pay- 
ment over.  Jb,  568 

8.  Where    a  man     pays  money  by   his    agents     which      Money  mif- 
ought  not  to  have  been  paid,  either  \ht  agent  or  principal  ^^^^^*^?''^'^^' 
may  bring  an  ad  ion  to  recover  it  back. 

Steven/on  t«  Mortimer.         805 

9.  If  money  is  mifpaid  to  a  Inown  agent,  and  an  a6lion      Paid  over  to 
brought^  againft  him  for  it,  it  is  an  anfwer  to  fuch  adlion,  principal. 
that  he  Ya^paid  it  over  to  his  prindpal.  lb.         Ih. 

Coiic^mjug  the  duty  of  an  agent  in  infuring,  and  what  is,      Ncjj^Ugencc. 
or  \&  not  uegligence  in  him. 

Vide  Moore  v.  Mourgue.         479 

To  maintain  an  a6lion  againil  an  agent  for  mifbehaviour, 
he  muft  be  guilty  either  of  a  breach  of  orders,  grofs  negli- 
gence or  fraud. 

Moore  V.  Mourgue.-^Cowp.  479,  480 

• 

Doughu. 

10.  An  agent's  bill  to  an  attorney  in  the  country,  may     -Agcnfi  bill, 
be  taxed  by  the  mailer.  attorney. 

(In  uote.)  Dixon  v.  Plant.         189,  200 

1 1.  Payment  to  the  agent  employed  to  fue  the  c^efendant,  payment  to 

by  the  plaintiff's  attorney,  is  not  payment  to  the  plaintiff,  agent  for  at- 

iho'  payment  to  the  attorney  himfelf  is.  torncy. 

T(^es  v.  FrecUeton.         600,  623 

13.  An 


8 


agent. 


I  Durnford  and  Eqft, 
Contraftsfor  |2,     Aji  officer  appointed  by  governnnent  tr^ting 

government.       ^  ^^  agent  for  the   public,  is  not  liable*  to  be   fued   upon 

con  trad  8  made  by  him  in  that  capacity. 

Macheath  \*  Haldimand^         Page  17* 


Do. 


Do. 


Per  Lord  MansjiAd.  Great  difference  has  anTen  iince 
tbe  revolution,  as  to  the  expenditure  of  the  public  money  ; 
before  that  period,  all  the  pubh'c  fuppHes  were  given  to  the 
King,  who  in  his  individual  capadty,  contracted  for  all 
expences ;  he  alone  had  the  difpofition  of  the  public  money  \ 
but  lince  that  time  the  fuppjies  hs^ve  been  appropriated  by 
Parliament  to  particular  purpofes,  and  now  whoever  ad- 
vances motley  for  the  public  fervice,  trufts  to  the  faith  of 
Parliament — It  was  notorious  in  this  cafe,  that  the  defendant 
did  not  perfonally  contract,  the  plaintiff  knew  at  the  tinac 
that  he  furnilhed  the  jlores,  that  they  were  for  the  ufe  of 
government,  and  he  afterwards  made  government  debtor  in 
his  bills.  lb.  176 

I  %  He  is  not  liable  pcrfonaDy,  even  though  h,e  contra^ 
by  deed,  if  it  be  on  account  of  govsmment, 

Unwin  v.  Wolefby.  674 

Agent  of  at-        14,  A  plaintiff  is  bound  by  the  a£ls  of  his  attorney's, 
torncy.  agent  in  town. 

Griffith  J  ^.  Williams.  710 

15.  Under  a  bond  of  indemnity  given  by  A.  that  B. 
who  was  appointed  general  agent  of  C.  the  receiver  of  his 
rents,  and  the  manager  of  his  eftates,  (hould  pay  over  to  C 
all  rents  which  he  fhould  receive ;  as  alfo  the  increafe  qnd 
improvtments  thereof y  upon  any  new  coniraSs  or  renewals  or 
leafes^  A.  is  anfwcrable  for  all  fines  received  by  B.  on  re« 
ncwing  the  leafes,  which  were  not  pai4  over  by  him. 

fhe  Jr'ifh  Society  v.  Needham.         482 

3  ^.rnford and  Eafi^ 

1 6.  Where  an  agent  is  employed  to  buy  goods^  an 
acknowledgment  under  his  hand  writing,  of  his  having  re- 
ceived them,  is  evidence  of  a  delivery  to  the  buyer. 

Biggs  V.  Laurence,  — Af.  30  Geo,  3.  454 

17.  A  fpecial  agent  under  a  limited  authority,  cannot 
bind  his  principal  by  any  ad  beyond  the  fcope  of  fuch  au* 
thority. 

Fenn  v.  Harrifon. — 7*.  30  Geo.  3.  757 


Fines  for  re- 
newals. 


Delivery  of 
goods  to. 


In 


3  Dumford  and  Eqft, 

In  this  cafe,  the  holder  of  a  bill  of  exchange  de-* 
fired  A.  to  get  it  difcounted,  but  pofitively  refufed  to  in-  ^ 
dorfe  it,  and  A.  deUvercd  it  to  B.  for  the  fame  purpofe,  in- 
fonning  him  to  *whom  it  belonged,  and  B.  finding  that  he 
could  not  difpofe  of  it  without  indorfing  it,  was  prevailed 
upon  to  do  fo  by  A's.  ttUing  him  that  he  would  indemnify 
Lim,  but  the  indorfce  took  it  upon  the  credit  of  the  names 
on  the  bill  without  any  knowledge  of  the  real  owner,  altho' 
fuch  original  holder  afterwards  promifed  to  pay  the  bill,  yet 
fach  promife  cannot  fupport  an  adion  brought  againft  him 
by  the  indorfees,  it  being  nudum  pafiunty  for  as  A.  was  a 
fpecial  agent  under  a  limited  authority,  he  could  not  bind 
{lis  principal  beyond  the  fcope  of  fuch  l^piited  authority. 

Fenn  v.  Harrifon.-^Tr,  30  Geo.  3.         Page  757 

18.  Per  AJhhurJl  juftice.     Pl  general  agent  (hall  bind  his     General  agent, 
principal  hy  all  his  aOsy  as  if  a  ftable-keeper  having  an  horfe  *^^<>'"y« 
to  fell,'  direct  his  fervant  not  to  warrant  him,  which  he  nc- 
verthelcfs  does,  the  matter  will  be  liable  on  the  warranty, 
becaufe  the  fervant  was  a<E^ing  within  the  general  fcope  of 
his  authority ;  and  the  publick  cannot  be  fuppofed  to  be 
cognizant  of  any  private  converfation  between  the  mafter 
and  the  fervant,  but  if  the  owner  of  the  horfe  werje  to  fend 
a  ilranger  to  a  fair,  with  exprefs  diredlion  not  to  warrant 
the  horfe,  and  the  latter  a6^ed  contrary  to  orders,  the  pur- 
chafer  could  only  have  recourfe  to  the  perfon  who  a6tually    . 
fold  the  horfe,  and  the  owner  would  not  be  liable  on  the 
warranty,    becaufe  the  fervant  was  not  adling  within  the 
fcope  of  his  employment,  and  that  is  like  the  prefent  cafe. 

lb. 

4  Dumford  and  Eajl, 

19,  Fraud  will  vitiate  any  tranfadion,  though  the       Fraud  vitiau 
principal  intereiled  do  not  perfonally  take  any  part  in  the   .      principal 
fraud,  for  the  principal  is  civilly  refponfible  for  the  a^is  of    ^ 
the  agent. 

Doe  d.  WiUis  v.  Martin.— Mich.  31  Geo.  3.  39 

20.  "If  the  agent,  employed  by  the  indorfees  of  a  bill  to      principal 
get  it   difcounted,  warrant  it  to   be  a  good  one,  his  em-  bound  by  war- 
ployers  are  bound  by  his  ad,  and  are  liable  to  refund,  if  the  ^^^1  ^^  ^^^ 
bill  be  afterwards  diflionoured  by  the  acceptor. 

Fam  V.  Harrifon,— Hil.  31  Geo.  3.  177 


21.  Seau* 


4  Dumford  and  Eqfi. 

21.  &rttr.  If  at  the  time  of  employing  the  agent, 
the  priDcipals  iaid,  they  would  not  warrant  or  indorfc  the 
hilL 

Fenn  v.  Harrifon. — Htl.  32  Geo.  3»         Page  177 

Efplnqgi.    Cafes  at  N.  P. 

22.    Where   a   man    appoints    a 
fifS^      ^  par  general  agent,  he  18  hound  by  all  his  afts— a/i/^r,  where  hd 

appoints  an  agent  for  a  particular  purpofe  only,  there  the 
'  principal  is  only    bound   to  the  extent  of  the  authority 

giTcn. 

E(^  In£a  Company  t.  ffmfley^         1 1 1 


Tinnnitv* 


(  II   ; 


5  Dumford  and  Eqfi.    • 

i.T7  VERY  deed,  &c.  by  which  an  annuity  it 
r.1    fecuredy  and  which  is  not  properly  rcgiftcr- 
ed,  is  void,  not  merely  voidable,  and  a  creditor  of  grantor 
may  take  advantage  of  it. 

Saunders  v.  Hardinge,         Page  9 

2.  Where  1200I.  had  been  paid  for  the  grant  of  an  an- 
nuity, and  the  fccurities  to  prevent  their  being  regiftered 
had  been  renewed  from  20  days  to  20  days,  and  then  600I. 
had  been  paid  for  the  grant  of  a  further  annuity,  and  the 
fecuritics  renewed  in  like  manner,  and  fometimes  after  a 
longer  period  than  20  days,  and  afterwards  had  been  rc- 
gidered ;  a  memorial  of  the  annuity  ftatiiig  the  coniidera- 
tion  to  be   i  Bool,  was  deemed  valid. 

Simmons  v.  Mortimer* — H.  33  C  3.  139 

3.  So  where  the  confideration  of  an  annuity  was  dated 
in  the  memorial  to  be  640I.  105I.  of  which  was  paid  in 
money  by  the  grantee  to  the  grantor  at  the  time,  and  the 
remaining  335I.  was  paid  by  the  grantee  at  the  defire  of  the 
grantors  to  another  perfon,  to  redeem  a  former  annuity 
granted  by  them,  for  which  only  4S0I.  was  paid,  this  was 
held  a  fu£Bcien£  confideration  within  the  a6i. 

Ex  parte  Fallon  and  wife. — T*  33  C  3.  a8| 

4.  The  firft  fe6lion  of  the  annuity  aft,  requiring  the 
deeds  to  be  enrolled  within  20  days  of  the  execution,  &c. 
means  20  days,  e)^clufive  of  the  day  of  execution.  lb* 

5.  If  it  be  fet  forth  in  the  memorial  of  an  annuity  re- 
giftered, under  17  G.  3.  c.  26.  that  the  confideration  was 
fo  much  in  money  paid,  when  the  real  confideration  was 
part  in  money,  and  the  giving  up  of  a  former  annuity,  the 
court  will  fet  afide  the  fecurities. 

ll^afhlurn  v.  BircL-^M.  34  G.  3.  471 

6.  So  if  part  of  the  confideration  be  paid  over  by  the 
grantee  to  a  third  perfon  with  the  confcnt  of  the  grantor, 
or  is  accounted  for  to  the  grantor  by  a  note  from  a  third 
perfon,  and  it  is  ilated  in  the  memorial,  that  the  whole  con- 
fideration was  paid  in  money,  the  coun  will  fet  afide  the 
annuity  deeds. 

H^a/tJ  v.  Millard.— £.  34  G.  3,         598 

7.  The 


»j»  annuity. 

5  Dumford  and  Eqft, 

7.  The  memonal  of  an  annuity  deed,  dated  it  to 
have  been  executed  on  the  trufts  therein  mentioned,  and  on 
further  truft,  that  if  any  of  the  payments  (hould  be  in  ar- 
rear  20  days  after  becoming  due,  the  grantee  might  kvy 
them  out  of  the  rents,  the  grantor  moved  to  fet  afide  the 
annuity,  becaufe  the  memorial  did  not  difclofe  the  trufts  re- 
ferred to,  but  it  appearing  by  an  affidavit  of  the  grantee 
that  he  bou^rht  the  annuity  for  himfelf,  and  that  there  were 
no  othtrr  trutts  but  that  expreffed,  the  court  held  the  memo- 
rial to  be  fufficient. 

Tolderuy  v.  Allan — H,   34  G.  3.  Page  480 

8.  The  leglflature  only  meant  to  require  the  parties  to  fet 
forth  the  trufts  created  for,  or  in  confequence  of  the  an-,, 
nuity,  not  thofe  which  are  a  lien  on  the  cftate,  independandy 
of  the  annuity,  as  thofe  to  pay  taxes,  5cc.  481 

9*  A  folicitor  who  advances  his  own  money  on  the  pur* 
chafe  of  an  annuity,  is  not  intitled  to  any  commiffion  fee, 
and  if  any  part  of  the  confideration  moi\ey  be  returned  to 
him  by  the  grantor  as  a  change  for  fuch  commifEon,  the 
court  will  fet  aiide  the  annuity  deeds. 

Broombead  v.  Eyre. — E.   34  G.  3^         597 

TO.  If  feveral  deeds  be  executed  to  fecure  one  annuity^ 
and  the  chriftian  name  of  the  witnefs  to  one  of  the  deeds  be 
omitted  in  the  memorial,  the  court  will  not  fet  afide  the 
deeds. 

Waits  V.  MillarJ.-'E.  3^  G.  3,  598 

Ik  It  is  no  objedion  to  one  of  the  deeds  fecuring  an 
annuity,  that  it  aiiigns  the  iidary  of  the  grantor  of  fo  much 
fer  annum,  without  ^ying  what  falary  it  is.  /^. 

12.  An  annuity  granted  by  A.  to  B.  and  which  was  re- 
gularly k*egiftered,  was  redeemed  by  virtue  of  a  claufe  of  re- 
demption in  the  deeds;  when  the  deeds  were  delivered  up  to  the 
grantor  uncancelled,  and  he  and  the  attorney  for  the  grantee 
agreed,  that  if  at  any  future  time  the  former  (hould  wifh  tQ 
borrow  money  on  the  fame  terms,  thofe  deeds  (hould  be  given 
as  a  fecurity  on  a  fubfequent  application  by  the  grantor,  the 
attorney  advanced  the  fame  money  on  having  the  fame  dee3s 
delivered  to  him,  but  becaufe  this  re-grant  of  the  annuity 
was  not  regiftered,  the  court  fet  aiide  the  annuity,  and  01:- 
dered  tlie  deeds  to  be  cancelled.  Sec. 

Ilammotul  Y.  Fo/ier. — E.   34  G.  3.         635 

• 

13.  Aa 


$nnuttB*  13 

5  Dumford  and  Eqfi. 

13.  An  annuity  granted  m  confideration  of  the 
CTantee  rcfigning  his  iituation  a»  maftd*  of  an  academy  in 
ravour  of  the  grantor,  need  not  be  regiftered  under  the  an- 
nuity adiy  even  though  at  the  time  of  the  g^nt,  the  gran- 
tee agreed  to  aiHgn  over  to  the  g^ntor  his  houfehoM  fur-< 
tiitnre,  &c.  at  an  appraifed  value,  and  to  lend  a  fum  of 
money  to  the  grantor,  to  be  re-paid  with  intereil. 

Hutton  V.  Lewis, — T.  34  G.  3.         Page  639 

14.  If  the  memorial  of  a  deed  to  fecure  an  annuity  be 
dcfe^^ive,  the  whole  deed  is  void  to  all  intents,  even  though 
there  are  other  parts  of  it  not  conncd^d  with  the  annuity. 

Dcnn  d.  Dolman  v.  Dolman* — 7'.    34  G.  3.         641 

15.  An  annuity  deed  fet  afide  for  two  defeAs  in  the  roc-  .»t^ 
inorial,  firft,  becaufe  the  memorial  only  ftated  that  part  of 

the  confideration  was  paid  by  the  grantee  to  the  truflce, 
in  ihi^^  and  for  the  purpofes  therein  mentioned,  without 
difdoiing  ihufe  truds ;  feconJly,  becaufe  the  memorial 
only  fet  forth,  that  the  demife  was  made  by  the  grantor  to 
a  tniftee,  upon  the  tnifis  therein  mentioned,  without  paying 
"what  the  trufls  were.  lb, 

16.  A  bond  given  by  a  third  pcrfon,  to  fecure  the  pay- 
went  of  an  annuity,  muft  be  regillered  under  the  annuity 
aft,  aa  well  as  the  deeds  made  by  the  grantor  himfelf. 

Rofber  V.  Hurdis. — T»  34  G.  3,         678 


Apprentice. 


(    H    ) 


Ap]pfentice 
h«w  bound. 


Not  ai&eti« 
kble. 


Exccutoi* 
when  bound 
to  inftruft. 

Id. 


:%pprenttce. 


SalkcU. 


1.      A   N  apprentice   cannot  be  bound  or  difchargcd 


without  deed. 

Inhabitants  of  Cqfter> 


Page  68 


2.  He  is  not  afllgnable  over^  (except  by  the  cuftom  of 
London^  to  one  of  the  fame  trade.) 

The  King  v*  PecL         66,  68 

3.  Nor  is  the  mailer's  executor  bound  to  provide  for  an 
apprentice  in  hufbandry,  on   5  Eh  lb.         66 

4.  Yet  the  executor  is  liable  in  covenant,  if  he  does  not 
inftrud  an  apprentice,  to  find  him  another  mafter. 

lb.         66.  68 


Gains  of  ap-       5.  Whatever  the  apprentice  gains  belongs  to  the  maftcff 
prcntke.  ^lhA  he  may  have  an  aAion  for  it. 

Barber  v.  Dennu.  6S 


Notiffign* 


Douglask 

6.  An  apprentice  is  not  aflignable,  nor  tranfisuffible 
to  perfonal  reprefentatives ;  yet  if  he  continue  with  confent 
of  all  parties  and  his  own,  it  is  a  continuance  of  the  ap- 
prenticefliip. 

The  King  y«  Stocklandi         79 


%xxtii* 


(    '5    ) 

Hub. 


-A 


R  R  £  S  T  after  the  writ  is  returnable  is  il-      Arter  return 
legal.  o^  writ. 

Anonymous.         Page  70 


1.  Arreft  on  Sunday  is  void^  and  the  party  may  have   .  On  Sunday, 
fidfe  imprifonment. 

/  ITtlfon  V.  Tucien  78 

3.  No  arreft  can  be  without  aAuaHy  touching  the  body.         Touching 

Genntr  r.  Sparks.         79  '^«  ^^^J- 

The  party  in  this  cafe  prefented  a  fork,  and  prei^nted 
the  bailiff  approaching.  Il/, 

4.  But  if  the  bailiff  be  prevented  from  touching  by  the       Bailiff  pre- 
parties  offering  to  itrike  him  with  a  weapon,  'tis  an  affault*     ▼cntcd. 

li. 

5.  And  if  the  bailiff  once  touch  him  in  the  arrefty  he       Bailiff  once 
toy  purfue  and  break  open  the  houfe  to  take  him.  Ib»  touches, 

6.  Or  he  may  have  an  attachment,  or  return  a  refcue      j^ 
againft  him.  73. 

(If  the  perfon  fubmits  to  go  with  the  bailiff  it  is  an  arreft* 
though  not  touched.-^jSdKrr'/  N.  P.  62.)  6a 

7.  Where  there  are  two  fheriffs,  the  arreft  or  negled  of      Two  Iheriffs. 
one,  is  the  arreft  or  negled  of  both. 

The  ^een  v.  IVarrmgton,  151 

)  Lord  Raymond* 

8.  Arreft  on   a  warrant  of  a  juftice  of  peace,  di-      Byaperfoo, 
rcAcd  to  a  man,  not  an  officer,  lawful.  .    °<»^  an  officer. 

The  King  ▼.  Kendal*  6(i 

9.  Where  there  \%  an  ill  warrant  upon  a  good  writ,  and      5,^  warrant 
the  (hcriffis  privy  to  the  arreft,  the  party  is  lawfully  in  his  good  writ, 
caftody,  and  he  may  juftify  by  the  writ. 

The  King  v.  Fowler*         586 

J0<  A  joint 


i6 


One  plaintiff 
■lone  arrefts. 


affray  over. 


Soldier. 


Ixnprifon- 
mcnt  incJudet 
arreft. 


Juftify  bat- 
tery. 


Arreft  with- 
out touduDg. 


Battel^  DOC 
jufiified  by. 


arrefi. 

•  * 

I  Lord  Raymond. 

lo.  A  joint  plaintiff  procures  the  defendant  to   be 
arrefted  without  the  confcnt  of  the  other,  this  is  no  offence. 

Savill  v.*  Robert!.         Page  380 

1  Lord  Raymond. 

li.  A  cohftablc  cannot  arrcft  after  the  affray  is 
over. 

The  ^een  v.  l*ooky.  1501 

12.  An  a^ion  Hes  for  arrefting  a  foldi'er  againft  the  mutioj 
a6^  5  and  the  ihcriff  may  return,  that  the  defendant  is  en- 
lifted. 

Sheriff  of  Middle/ex's  cafe.  1 24.6 

13.  Pleading  to  an  imprifonment  includes  an  arreft,  and 
omitting  the  naming  an  arreft,  makes  no  difcontinuance. 

Biackmore  v.  Ttdderley.  1 100 

Per  Holt. — Imprifonment  cannot  be  without  an  arrcft, 
Dor  an  arreft  without  imprifonment ;  for  an  arreft  is  an  ac- 
tual imprifonment.  H^ 

Strange. 

14.  Arreft  will  not  iuftify  a  battery  without  refiftancc, 
or  an  attempt  to  refcue  himfelf,  tho'  it  will  an  affault. 

WiUlams  v.  jfones.  1049 

Hardwkh* 

15.  If  a  bafliff  comes  into  a  room,  and  locks  the 
door  on  a  perfon,  and  tells  hiin  he  arrefts  him,  it  is  an  ar- 
reft>  tho'  he  does  not  lay  hands  on  him. 

IVilllams  v.  Jones.  286 

16.  A  battery  cannot  be  juftified  by  an  arreft  by  legal 
procefs,  but  it  fhould  be  pleaded,  that  the  defendant  laid  his 
hands  foftly  on  him,  in  order  to  arreft  him,  and  the  de- 
fendant made  reiiftance  in  order  to  refcue  himfclf,  and  by 
reafon  of  that  he  beat  him.  Ih^ 


ut 


Battery  moUi>»        1 7.  A  battery  may  be  juftified  by  a  moUitcr  manut  irHpo^ 
majus,  fuity  becaufe  the  plaintiff  would  not  go  cut  of  the  defendant's 

houfe  when  he  dcfired  him,  averring,  that  it  is  the  fame  bat- 
tery. 

Tottedge  V.  Petty.    - 


implien  an 
affault. 


343 


18.  An  arreft  implies  an  affault. 

Williams  s.^ jfones* 


19.  A  fcf^ 


19.  A   feijeant  in  the  guards  canttot  hft  arreft<^       Soldier. 
Under  loL 

VoodidPs  Cafew     I  f^f.  Page  216 

20.  A  member  of  I^arliam^nt  is  privileged  from  arrefts      Member  of 
tn   all   ckfesi  exce)pt  treafon,  felony,    and    breach  of   the   Parliament. 

The  JCm^y.  fVilLs.  159 

2t.  A  defendant  iflegalty  arrefted,  and  in  tilftody  at  tht  of  party  il- 

fuit  of  one  plaiiltiffy  is  not  privileged  from  ^reft  at  the  fuit  lejtally  in  coho- 

of  another,  unlds  diere  be  fomecoUufiom.               ^/«  823  <^V* 

HowfoH  V.  fKalhr, 

Cavjpen 

22.  A  bailiff  lA  ebce<^utbn  oi  mejne  ftteefs^  ihay  hreiii  Lodgers 
fBfen  the  door  of  a  lodger's  apartment,  having  firft  gained  «P*'tmem. 
peaceable  entrance  at  the  outer  door  of  the  houfe. 

Lee  V.  (atmfeU  I 

llie  cntran^e^  of  the  oi&cer  was  peaofiible  at  the  outer 
door. — General  Ganfd  had  rented  an  apartment  for 
28  ycars^-the  o&er  forced  his  thigh  in  at  die  door,  and 
got  liito  thie  apartmeDL 

ij*  Whether  the  tourt  will  diftharge  a  perfon  illegally.      j.y.  *  ^  .4 
Arrefted  is  a  matter  of  Sfcretum^  and  feems  to  dq)end  on  ^  |^  arreiL ' 
the  behaviour  of  the.party  applying^  72.        9 

24.  An  arreft  muft  be  by  atabmfy  of  the  bailiff,  but  he      ^^g  u^  u. 
nod  not  be  the  hand  that  arrefts,  nor  injighty  nor  within  ^^h^ 

■nj  freafe  £Rance  of  the  defendant,  but  he  muft  be  eili« 
ployed  uffm  ibai  bufine(s» 

Blotch  V.  Archer*. '       6$ 

In  debt  for  an  efcape  Ugainft  the  flieriff,^  a  legal  arreft 
Inuft  be  proved.  71. 

25.  The  bailiff's  name  indorfed  on  the  vh'it  is  iufhcient 
evidence,  that  he  was  authorised  \sy  the  fheriff  to  arreft 
^vithottt  proving  the  warrant.  Ihi 

Dmighu. 

26.  An  ajlion  will  hot  lie  againft  a  peace  ojicer^  for  ar-      Peace  offue; 
rtSmg  a  perfon  bona  fdef  on  a  charge  of  felony  without  a^^**''®"'**^- 
Vol.  I.  B  warranU  "°^' 


1 8  Hrttft. 

tthirr/jfit,  a\\ho\igh  it'  turn  put.  that  tto  felony  was  cx)ai' 
initted,  but  a  pnvate  perfbn  ia  liable. 

Samuei  ▼•  Puj/nc*        Page  345  to  $4.6 

I'rivikged  27.  An  aAion  docs  not  lie  agairtft  a  fh^rifF  or  his  olficer, 

l>c*  oi\f,  ^^^^  having  arrefM  a  c«rtiikated  bankrupt,  a  difcharged  in- 

folvent  debtor,  a  pecri  a  party  to  a  caufe,  or  a  witnc£i^ 
tund.  et  redmndo* 

Tarhm  V.  Fi/ber.  646 

^^-  28.  Per^yihui^l.  —  Pi  fhcriff  is  bound  to  execute  pro- 

ctCs  ifTuing  out  of  a  couft  of  eomperent  jurifdi^ion,  and 

tho'  there  be  no  caufe  of  adtion^  or  the  procefs  be  ^rrone^ 

ou>9  he  ift  not  refponfible. — It  is  a  p)aiatiff^s  bpHnels  to  take 

•  care  how  he  takf s  out  his  writ, .  if  he  deliver  it  to  the  flicriff, 

'  <hc  takes  all  upon  himfelf.  lb. 

Arrf  ft  oil?  of         29.   If  a  party  is  arrcftrd  by  biH  of  Middlefex  out  of  that 
ci»4..iAy .  tfuupt^y  the  pro^edkgs  iviU  be  fet  ^ifide  for  irregularity. 

Dtventge  v.  Dalty*  369 

"  i  Durnford  and  ivfl. 
Confer uftfvc  "       3^'  ^"*  ^^^  '^  ConviAed  of  a  penalty  under  the 

l>rorhcf peace,    lottcTjr  a^  ^'"'fP^  ^^  apprehended  oa  a  Sunday  iov  wni" 
6*».i.^,  I^iyment  of  the  torfeituiCi  it  not  being  a  coadrudlive  breach 

of  ihe  peace,  tho'  the  defendant  might  |iave  been  indltUd 
in  a  criminal  manner  on  the  ad|  in  which  cafe  he   might 
have  been  anrellcd  on  a  Suttday. 
*         •  •  The  King  v.  Mjpy.         365 

*d.  .31*  So  an  attachment  for  non-perforipance  of  a^  av^'ard^ 

is  only  in  the  nature  of  a  civih  executioh*  IB,         266 

•  •     •  •       ,   • 

52.  So  an  attachment  for  non-^ayipent  of  coils.  Jh. 

FemeioviH,  ^^  J^  y^  f^,,^  ^„^  difchargc^  out  of  cqftody,  be- 

caufe  (he  ^was  aptfted  without  her  hu/band,  though  the 
writ  was  fucd  out  againft  both,  on  which  turn  eji  twocmus 
fvaa  rcUtmed  av  to  the  bufband* 

Edward*  y,  Rourke*,         486 

^  By  captain  of       j^,  'f\^  defendant  was  captaia  pf  the   Trideui  man  of 
'^'  war,  and  pat  the  plaintiff,  who  was  the  purfer  into  con6ne- 

ment,  he  kept  him  there  for  three  days,  after  which  he  li- 
berated him  without  any  charge  or  court-maitiaL  Plaintiff 
recovered  for  the  smprifonment,  ' 

Swinton  v.  MoUoy^     {died)         137 


35.  The 


antSt^  19 

%  Bwnfgrd  vsA  Eafi. 

55*  Hie  oftcer  may  permit  the  pe^fon.  arreted 
to  go  St  faorge^  pnmded  he  h^  him  at  the  retui-h  of  the 
y/mtf  but  in  the  cafe  of  final  procefs,  he  cannet-  for  a  mi*- 

Aikmjon  y.  Mattefon*  Page  172 

*.    •     .     •  >  - 

J 

36.  The  cottft  win  not    diftharge  a  defendant  out;  of     Defemlant 
cnftody  oM    fifing  mbiimmi  bail,  on  the  gromul  that  he  has  become  infanc 

faeoome  iiifim«. 

'  '    Kirnoty,  Nawm*  ^'^$90 


Soldieft. 


yf%  Hie  634diu£e  in  the  mmmy  a^i  which-  exempts 

Ibldiera  from  aftefta  in  oeitidn  eaies  if  confined  to^  txs'A 

'    .       .  .  ■■*••. 

The  King  v.  ihrcBer^     '    *7S 

38*  A    perfon  within    the   wails  of  a  prifon^     Perfoo  in 
thoiigh  voluntary »  cannot  be  arretted  by  a  creditor  in  the  or-  prifon,  detainer. 
dinary  mahncry   but    a  detainer  muft  be  lodged  againii 

WUlSnfon  v»  Jacques^         392 

39*  tf  a  party  be  arrefted  malicioufly,  and  without  any     |^  ,*  . 
caufe  of  adion,  his  remedy  is  by  an  adUon  for  malicioufiy  ^^  >ucioUft  sr- 
faoldtng  him  to  ba3» 

Belk  ¥.  BroaSent^  183 

^  DmmfotJ  mi  £^% 

40k  The  court  will  not  difcharge  a  perlbn  in  cuf-     Peribn  at- 
tody  by  proceb  of  the  (herifi^s  courts  in  a  caufe  afterwards  tending  Com-> 
itmofcd  into  K.  B.  becaufe  he  was  arrefted  whUe  attending  "^^^^i^cn* 
commificMieTB  of  bankrupt  to  prove  a  debt» 

JGttder  ▼»  Wittlam^        377 

41.  The  couit  will  not  difchaige  a  perfon  out  of  cuftody     perfon  in^ 
on  filiiV  common  bail,  on  the  ground  that  he  was  infane  at  fane. 
time  «n  the  arreft. 

Nuttv.  Vemey^         121 

Rau  Blutftone^ 

42.  All  perlbns  who  have  relation  to  a  caufe,    which      perfoni  con- 
calls  for  their  attendance  in  court,  whether  they  are  com-  ccrncd  in  a 
peUed  to  attend  by  procefs,  or  not,  are  entitled  to  privilege  cauTe. 
ram  arreft,  cundo  tt  reduendoy   provided  they   come  bona 
Jde. 

Metkins  v*  Smith,         636 

B  2  43.  In 


30  atteCL 

tietu  Blackfltme. 
^*^^'  43^  In  which  defeription  ba3  are  indudoL 

Meekhu  ▼.  Smid)..        V^  636 


Baniftera. 


44*  And  barriflers  Ob  ctfctiit.  lb* 


Bffinafe.     Cafes  at  K.  P. 
Outer  doer.  45*  What  (hall  be  deemed  as  outer  door» 

which  It  18  oot  lawful  to  break,  for  the  purpofe  of  an  ar- 
reil— in  the  cafe  the  plaihtiPs  houfe  ftood  in  a  ftahle  yard^' 
there  wat  a  hatch  gate  at  the  foot  of  the  ftairs,  whidi  led 
to  an  open  gallery,  from  whence  there  were  doors  to  the 
feveral  apartments^a  door  at  the  top  of  the  ftairs  cooiidcred 
as  an  outer  door  of  plaintiff's  apartment. 

Hopkim  V4  NigbUn^ide        99 


asm  i 

1 


(    ai    > 

/Alters^ 

I-   A     R-cv€ifi6n,  expe6but  upon  the  determination  of 
XX  an  efbte  for  hfe,  18  qiufi  affett»  aid  ought  to  be 
pleaded  ^)eciany  by  the  heir» 


t  • .  4 


.  a.  Aft  fcpante  debU  mentioned  in  the  inventory,  ihall  be    ^^^*  •^«*« 
aflets  in  the  hands  of  the  executor,  until  demand  and  refu&l        ^ 
be  proved. 

SbeSey*t  Caf^         306 

3.  Where  a  nevei^n'inf^e,  ialkn  into  poffeffioo.  Is  aflfeu       Seip^rfion,  af- 
Mkn  into  the  handsrof  the  heh^  lets. 

KeJb<tP  rsifoMlw.         537 

I  Liord  Ray* 

4«  H^yerfion  ojd  an  eftat^  for  life,  is  aflets  by  de-       Reicrilon  ia 
txa^  fee,af9t«. 

Rook  y,  Ckahmdn         53 

5.  The  heir  takes   by   defcent,  lands  devifed  to   hin^       s 
chareed  with  incumbrances,  where  the  devife  makes  no  al- 
teration in  the  limitations^ 

Emerpm  v.  IneUnrd^         72S 

6,  The  heir  ought  qot  tq  plead  a  \m£%  for  yean, 
made  by  his  aqceftor  in  delay  .of  execution* 

Smkb  V,  At^*         784 

7.  Extend  faciast  where  ai^  eftate  for  life  is  pleaded  by 
the  heir.  Ih^         785 


8;  Where  the  heir  is  £dfified  in  his  confeflion  of  affets* 
general  judgment  (hall  he  given  againft  him.  Ib^        786 

j^  Plea  of  payment  of  another  bond  by  the  heir  vithou| 
notice,  ill, 

ID.  AfTets  marftmlled,  foas  to  let  in  a  legacy,  chaig^ 
ed  upon  the  real  and  perfonal  eftate,  to  which  a  condition  to 
marry  with  confent  annexed* 

MiciM/h  V.  Mmim*        132 

II.  A 


22  BSHttfi* 

I  &2  mif, 

Reverfioa  af-  ii.  ^  rcfcrfion^iAcr  aUm  of  five  hundred  .ycan» 

ter  500  yean,      j^  immediate  afleu  in  the  hands  of  the  heirs  bj  defcent. 

VUleri  ^.  Hamiky.      .  Pige49.i, 

2  i^Zufi.  .... 

Rcvcrion  ex-  ^*  ^^''l***  •*  pbligo^  19  fdzcd  of  a  reverfion  in  fee, 

pedtaat,   .  cxpeCUnt  on  feveral  eftates  tail;i  this  reverfion  coming  into 

fKifidBon  in  the  hanik  of  his  heir  it  then  aflfatg  by  ddbokt  to 
.  chaige  him  with  the  debt. 

Smtb  v.  Parker*  ISJO 

Vtr.  8c  S. 
. .     .13.  Where  «n  executor  pleads  a  judgnaent  ourilanding, 

and  the  plaintiff  replies  affiet8»  uhra  upon  the  iffuc  tbereoo, 
"  the  defendant  may  cover  aifets  to  the  amount  of  the  }udg* 

mentsy  though  it  be  for  the  penalty  of  a  bond,  conditioned 

for  the  payment  of  a  led  fum*  98 

14.  Ntmi^^m^  fingly  pleaded  by  an  executor,  is  viad* 
r  jniffionof  aflels*    .      .  23Q 


Wissm* 


*• 
\ 


i  •  ^ . . « .   . .  ,  / 


4    '3*  ): 


I  •■  -'ft 


I 


I 


Hob, 

I.  1^  OVEN  ANT   WM  brought    agalnft  a%nM   of   a       ^^.^^^  ^^ 
\^y  term  for  y^ri»'  for  rent  incurred  after  his  alngp-    fignment  over, 
ment  over  to  asotl^er*  without  notice  to  the  IcHbr ;  aiHgnec 
of  a  term,  is  only  chargr«ab1e  In  refped  of  tiie  cftate,  and  Is 
not  bound  to  give  notice  pf  aflignment  over. 

Pucker  V.  T<tvef,         Page  ^3 

2.  Affignment  by.  iklfignee  difchar^cs  him,  beca^fe  he  was       Aflignment 
only  chargeable  ^  having  the  land,  and  there  is  no  more    byafijgnce. 
reafoQ  For  liis  giving;   notice  to  tht^  leflbr  of  his  aflignment 

oy«r«  ihao  of  the  a^|S«m«nt  tohini  by  the  k{{ee. 

Jisco(tra4  V.  Titrvy.  73 

3.  Privity  of  contra^  remains  s^^nft  an  affignee,  af^er 
thc  privity  of  eftate  hg^c^ . 

,    .  ^Afi^gky^s,  tfivdace.         74 

4«  (Atfignee  ia  not  bound  unlefs  named*  itTtKe  covenant 
be  afanezea  to  a  tWng'hot  in  efe-'-^'it  B,  leflfce  covenants 
£»r  him&lf  wad  hi|  es^ecutors  to  build  a  waS — otherwife  for 
hxmfelf  anc)  his  afiigna*^  5  Co.  15« — if  thethiag  to  bedoQC, 
be  merely  collateral,  it  fliall  not  bind  the  alligheey  though 
•oameii.;  ^  t^  buiid  a  boufe  upon  other'  land  of  the  lefibr, 
Hr  to  pay  a  collateral  turn  of  moiiey,  IL         15) 

-  5.  ((n  an  a£^iop  by  an  aifignee^  the  plaiViif  fnuft  fhevir 
)k>w  ai^gnee — ^if  he  fut^s  for  rent  upon-al  leafe  by  atlotiier, 
he  muft  Uiew  a  legal  cildte  or  title  to  it^but  if  he  (hews  do 
affigament,  it  is  fuflident,  though  be  does,  not  n^me  him* 
felfaflignce. — j  Cm,,D^  ziyf.       , 

i.  LcRle  for  years  pleads  to  kh  a^io'n  of  covenant  for        . «. 

-payment  of  rent,  that  he  had  affigned  the  term  before    beforc^ra^t^of 
the  grant  of  t^ic  revcriion  to  the  plaintiff.  —  Per  Holty  the    the  rcvcrfion. 
plea  ought  to  have  i<\  forth,  that  the  plaintiff  had  accepted 
rent  from  the  aiTignee,  dr  that  he  had  notice  of  the  aHign- 
mcnt,  btit  ftill  the  plaintiff  fhould  have  had  jadghient,  be- 
caufc,  being  grantee  of  the  reverfion,  he  may  maintain  this 

a6Uon 


Don 


24 

Exprefs  cq< 
▼eoanc. 


aSOfgnee. 

a^on  againft  tb^  Icflee,  even  after  the  afflgnment  of  tli0 
leaC^e*  and  though  he  had  then  accepted  the  rent,  and  thta 
he  might  do  on  the  leflee'a  exprefs  covenant  to  pay  it  which 

Parip-  V.  WM^        Fkge  75 


runs  with  the  kmd« 


Enjoyment. 


Cp^rnant  by. 


Coycnant 
laws  in  Ireland 

1>ayable  in  £ng- 
and. 


Notice, 
arrears  aftpr 


Before  af# 
fignmcnt. 


7.  Adminiftiator  of  leflee,  is  chargeable  as  affignee  2n 
debt  for  rent,  for  the  time  he  enjoys,  and  is  in  pofleffion  of 
the  pr^mifes, 

,  Buek  ▼•  fidrnardn  7C 

Salkeld^ 

8.  Where  the  leiFor  hhnfclf  can't  mainti^n  covenant^ 
&c.  his  affignee  (hall  not»  for  the  matter  is  transferred  to 
himi  in  the  fame  plight  that  le(ror  had, it. 

Barker  y.  Darner^         81 

9.  Ergo^  the  affignee  of  a  covenant  canH  fue  in  Ei^pmd 
for  rent,  referyed  on  lands  ;n  Ireland^  though  payable  iii 
l^ondon^,  Ib^         8o.  8( 

10.  Lefiee  affigna  tp  A,  A.  afflgns  to  B.  withoat  notioe 
to  the  leiFor,  yet  leflbr  can't  have  covenant  againft  A.  for 
arrears  inqutfed  after  the  affignment  of  A.  for  there  is  nei- 
ther privity  of  ^fts^te^  nor  of  contrad,  between  the  plaiA* 
tiff  and  <l^cnd^nt, 

fkcb^y.Tawf.        81 
(See  ^473.)' 

11.  And  Kigbly*i  cs£e  in  1  SU'  338.  jRofS.  162.  Z 
Keb.  260.  deni^.  A, 

1 2.  But  he  m^y  h^iye  |coyenl^lt  a|;^iinft  At  for  rent,  due 
t>efcfre  affignnaenU  A« 

13.  The  affignment  may  be  to  a  beggar,  and  it  is  the 
leffor's  own  £iult  and  folly  to  take  the  Srft  affignee  for  his 
tenant,  but  the  leflbr  is  |iot  without  remedy,  he  may  brin^ 
covenant  againft  the  leflee's.  ea^ecuton,  or  diftrain  the  land. 

T4.  (V.  I  Lev,  315.  a  Fa^,  a;|8,  C^%  i  Ftru, 
165.    I.  Eq.  jtbr,  47.) 


15'  (l» 


15.  (la  aB  cafes  whether  the  a&ion  is  brought  bf  the 

leSoTf  his  heirs  or  executor  againft  the  a£Ggnee  of  the  lefifect       Mebe  ifld^ 
tlieplaiotiff  need  not  fet  forth  the  mefne  aSElgnments  of  the    ™^^* 
term  to  the  defendant,  becaufe  they  do  not  lie  within  his 
knowledge  ;  it  is  fufficient  for  the  plaintiff  to  fet  forth  the* 
demife  to  the  firft  leffee,  whoie  eftate  and  intereft  in  the  pre- 
mifles  the  defendant  has  by  aifignment,  and  was  thereof  pof- 
fieflcd.  Sec.  GiBerto^dehu      Page  411 

ig.  (&^  In  debt  for  rent  againft  thedcvifeeof  the  leflee» 
the  phuntiff  muft  ihew  an  entry  by  a£fent  of  the  executor, 
or  virtute  iegaiiom.     5  Conif  J).  21  J.) 

1 6.  A£Bgnment  of  a  term  may  be  pleaded,  without  notice       Kotiee. 
to  the  kflbr, 

Cooh  ▼•  Harris.         368 

17.  Per  Hob. — The  affignee  has  the  eftate  in  him  before       ^_         ^ 
entry,  thot^  notdo  biing  trcfpafs,  ^^  b^W 

try. 

18.  Affignment  of  a  bond,  though  it  is  not  aAgpMble  in 
wnnt  of  antcreft  it  is  a  covenant  that  the  affignee  (hall  re- 
cave  It.  • 

Pariflies  of  Ciufter  &  Ecckt.         6^^ 

Strange.  ' .  -t, 

19.  Ifleffee  refervvs  the  rent  to  himfelf,  on  g^ranting       Under  lesfe 
over  it  is  an  nnder-lcafe,  and  not  an  affignment,  though  he    ^^ iflignmeDt, 
ports  with  the  whole  term.--P^  Cur.  die  rcfeivation  was  to    ^jl^^f  whole 
the  leflce,  and  not  to  the  original  leflbr,  and  the  leffee  might 
piaSptJ^in  debt  for  rent  upon  it,  though  he  could  not  diftnin 
for  want  of  a  reverjion, 

Poukney  v.  Holmes.         405 

■  tt 

20.  (Debt  lies  for  rent  arrear,-  by  the  affignor  of  the       jj^^^j  i^   ^^ 
whole  term,  though  he  has  no  reverfion.  l5gnor  of  whole 

New(ombev.  Harvey,  Carth.         161    ternu 

•  .   ■ 

5  mifon. 

2T.  An  affignee  of  a  leafe  affigfted  to  him  by  an  admi-  Aflien  I  t* 
niftrator,  is  not  obli^;ed  to  make  2kprofert  in  curiam  of  the  tcr»  of  adminii; 
ktten  of  adminiftration...  ^^r  Z««i^^ief  Juftice.  tration, 

■  RanuUnfonv.  Stone.         3 
•         •     « 

2%,  licffee  of  tythes  covenants  for  him  and  his  affigns.  Covenant 

ihat  he  will  not  let  any  of  the  farmeri  in  the  parifh  have  any  binding  affig* 

port  of  the  tythes»  this  covenant  runs  with  the  tythes  and  nee. 

binds 


46 

hihd$  tbd  alEgJieey  agttaft  iMiom'thit  afklen  ;{t  koaght  for 
breacli  of  tovenaoU 

Ai^  n  JFdki        Page  ^5 

(When  ooveittdt  rtmt  ifitk  the  Undt    Va  5.  A^^  i6«  lu 

Bail  hond.  The  affignee  of  a  bail-bond  mud  bring  his  adion  there- 

on ifa  the  fuae  cdurt^.  #here  the  offtginiA  aQio^  .li^a»  eom- 
meiiccd ;  fbr  that  eihirt  <fot)^  ftcne  to  haire  jurifdiftiati  of  dbe 

a£Uon. 

Morris  v.  iSrrx,  348 

2  BJat^hne* 
HiK'^ay.  22.  Though  an  officer's  half-pay  is  not  aflSgnable  at 

bw,  yet  the  tefe  of  it  may  be  affigned  in  equity,  and  when 
fo  afiignedy  the  afficrnor  cannot  maintain  almnpjif  for  it  as 
mtney  had  and  rtceifiod  tb  his  «&. 

-  Shuut  ^i  Twcier^         1^37 

Of  a  term  i$.  Affigntteiit  of  ft  tenn  may  beby  a  m^  in  vkUv^  (an 

without  fbamp.     indorfement  on  a  leafe)  without  eitheryM/»  delivery  iirjiaitft. 

Becky.  PhiUft.  283a 

Douglas, 
'  Afigoees  in  M-  A"  aSgnee  ofr  9rim»ir9pif  a  ifrri^  itod  a  perfmntilre^ 

law.  /#ia6aMm  are  affigtieea  in  hiwy  to  the  purpofe  of  bdng  U- 

aUe  to  a^kions  on  «•  cmfHtaai  for  rent  in  a  &!r^  to  the  bonk- 
tupt's  dftvifor  of  hdeftak. 

Ho^grd  ▼.  H^k         1 76 

*  ■. 

25.  J^a.  If  the  tranfar  to  them  \$  an  afligmnent,   which 
^ill  ooaafioa  ^forfeiimt  uader  a  provifo  not  to  affign. 

Af&irnment  ^^'  -^  ^^'^  ^^7  ^  affigned  to^fime  covert  and  is  good, 

to ftmtwvirt.       unlefstheiSf^iiiuidifagree. 

Barr^tttherw.  Jeirian,         435 

27.  If  a  term  is  afil^oed  by  way  of  moHgage  with  a  daufe 
affignec^*^m  «  ^^  redemption,  the  leffor  cannot  dSr^/^inr  againft  the  monr^tf^^'r 
po&ffion.  ^n  coverumt  as  affignee,  of  all  the  eftate,  right,  title,  intercity 

&c.  of  th^  mortgagdr,   even  after  the  mortgage   has  been 
fnfated^  unlefs  the  mortgagee  has  taken  a&wd ^£ejfwa. 

'     £atoH  T.  Jacques,         438  to  444 

?8.  This 


th.  This  wai  an^tftioii  of  ilebt  fyc  xtBt  againft  the  <ie-     Mortgagee, 
fiendant  «i  affigiiee  of  the  origiaal  kflbr  {  the  defendapt.  was  affignce. 
s  mortg^gief  an4  the  taortgtgt  was  made  in  the  form  of  an 
affigmnent  of  all  the  Idee^s  term  (which  fhould  regalaiiy 
hfrac  been  by  an  under  kafe  leaidng  a  itveriidn  of  a  d?y  In 
the  mortgagor,)  it  was  adjudged  toat  the  mortgagee  could 
sot'lifc  Hied  aa  aflignee^  he  hmmg  never  tftken  aftual  pof- 
leflfaMH  aad  even  though  the  mortgage  had  been  f^eits  for  r 
the  nortgage  is  only  u  conditioadl  feeukity-for  nieney«  mi 
mtL  aaad  tramtfir  pf  fnfertyi.  Page  442 

-^  Per  Lovd  MantJUUL  The  mortgagee  never  a(ks 
whether  the  rent  be  paid — the  confieqnences  would  be  terri- 
Ur  if'  a-riiortgagce  ni^t  be  ealfed  upon  years  after  the  re- 
aCgumem^fbr  asfem  or  bccachea  of  .cotenaat  during  the 

Ih. 


50.  But  under  an  abfobite  aflignment  of  a  tefm»  the     Abfolnte  af- 
afl|;nec  may  be  fned  on  the  covemntt  before  he  has  taken  figtunent  before 
adual  poffEffion— /^  Laid  MMtJuU^-^vk  feteed  to  be  the  H^^ob* 
ea&  m,  vrafte  unpvafitalde  .gstiuid  whew  aiftpal  poffefEqn 
could  not.  take  phice— by  the  affignn^ent  the  title  and  polTef- 
fary  ri|^  fAH  and  the  ai^gnee  became  pofieifed  in  Uiw« 

Ih^  in  noU  444  to  446 

.31.  Anaffignce  takes  the  diing  affigncd  fubjeft  to  all     Affigoeefub- 
die  equity  to  which  the  original  party  was  fubjed ;  but  this  )^^  origiml 
nde  does  .not  apply  to  the  holder  of  a,  bill  of  exchange  ^^^^* 
or  promtflbry  note,  it  would  ftop  their  currency: — a&ir 
hoUechas  nothing  to  do  vrith  the  original  tianfa^on,  unlefs 
pcriiapa  in  a  fin^^  cafe  which  is  a  hard  one,  of  money  won 

PiocQck  V.  RhoJes.     .    614 

32.  On  a  deelaratum  that  all  an  original  IcITee's  eftate  came     Uader  kafe. 
to  the  defendant  bj  qj^wnetUf  and  a  plea  that  all  &c.  did 
not  come,  ^t.  modo  &  forma  and  ifflie  joined^  evidence  of 
Vh^mukrkafe  vnU.not  fup^ort  the  iflue. 

Hvifrrd  V.  HiOcb,         1 74. to  1 78 

jj.  Mqr  will  evidmce  of  an  aifignment  ot  alf  tiit.  or^aal     AU  eftatci  m 
Jlg^/ eftaic  in  part  of  the  ina^ J  premilTes.  i76.!ii.  part,  fitc 

34*  Attornment 


an 


dm^nte* 


Att»nimefit.       34*  AUommmt  fince  the  ftatute  of  4-^i«i|  cap.  \6.  f,  ^ 
need  not  be  averred  in  %'declaradon  in  cownmU  for  ratf. 

ilf^  ^  GaBhmrt.'      •  Fige 


35.  Nor  in  an  avowry* 


27m 

n. 


Rent  teem* 
iog  after  afiign- 
ment. 


PrWity  oC 
eftate  o^con- 
traa. 


Rererfioo, 
priTity. 


Chofe  in  ac« 
turn. 


Pmifity  ot 
eftatCy  moiety 
ofrentk 


!>• 


36.  The  affignee  of  a  term  (Ueland  agemft  oi  fmh^  la 
not  liable  for  ivitf  accniing  after  he  haa«ffi^ied  overy^thougii 
it  be  ftated  that  the  lefSbr  was  a  paity  executing  the  affigm- 
ment,  indlagried  thereby  that  the  term  which  waa  dotennbi- 
able  at  his  cftiam  (hould  be  abfolute. 

ChatUeUor  ^.  PoeHe.    '     735^0737 

•  < 

37.  If  defendant  waaleffee  or  had  coTenanted  perlbnally 
with  the  plaintiff)  he  was  liable  for  bveaahes  of  covenant 
happening  after  the  aflignmentofhis  intereft,  beoaiiffr  though 
the  privity  of  the  efiaie  was  gone,  the  privity  of  contra3^ 
ftiU  remained  betiUFeA  him  and  the  leflbr  if  he  wac  only  an 
affignee,  there  neter  was  any  privity  of  contra^  betwcoi 
them,  and  therefore  he  ceafed  to  -be  liable  as  foon  as  im 
affignment  over  put  an  end  to  tfacii'  pririty  of  eftate,  -      /I. 

38.  (If  leffee  for  years  afflgns  his  whole  term  iki^  Ac 
moiety  of  the  knd^  the  leffor  may  have  an  a6tion  againil  the 
affignee  for  the  moiety  of  the  rent ;  for  the  affignee  haring 
the  entire  eftate  ii^  the  moiety  of  the  laiid,  he  hath  a'  faffi« 
cient  pririty  of  eftate  to  be  charged  by  the  lefibr  if  he  pleaf- 
ed  with  the  moiety  of  the  rent.)  2  Lev.  23 1 

39.  ( Termor  affig^ing  for  a  fewer  number  of  years  tlam 
he  has,  may  diftraia  for  the  rent  without.any  power  reserv- 
ed for  that  purpofe,  though  a  perfon  who  affigns  his  whole 
intereft  cannot,  because  he  has  no  reverfion ;  but  there  ia. 
no  pririty  between  fuch  derivative  leflee  and  the  original 
leflbr  as  between  leiTor  and  affignee,  and  therefore  though 
fuch  one  take  the  whole  term  except  one  day,  h^  (hall  not 

'^be  liable  to  any  of  the  covenants  in  the  original  kale. 
3  Bac.  M.  399.) 


m 


•I  JhartfordvoAEafi. 

40.  Though  a  chofe  m  oBton .  cannot  {|;ri6Uy 
law  be  affiled,  yet,  in  equity  it  may ;  and  in  the  caft  of  a 
policy  of  infurance,  the  coiut  will  fo  far  take  ootice  of  an 
affignment  as  to  permit  an  adtion  to  be  brought  in  the  name 
of  the  affignor. 

Delaney  v.  SiodJart.         iG 


41.  ITie 


41.  The  aiSgnor  of  a  chofe  In  a^ron  who  is  become     /</. 
abankmpty   may  fue  tlie  debtor  for  the  benefit  of  the 

lymci  ▼•  Keefy,        F^ge  619 

42.  Nothing  can  excufe  the  lefiee  from  paying  his  rent  Payment  to 
to  the  affigoee  but  oBval  pt^maU  to  the  original  uflbr  ivith*  original  Jeflbr. 
out  notice  of  the  grant,  and'  if  that  be  his  cafe  he  may 

pkad  it* ' 

Birch  V.  Urrigk.        386 

« 

3  Dmn^ordtsiAEa^, 

ftt  BttUeTf  J«    The  half  pay  of  an  oflicer  adually     Half^y 
doe,  may  be  affigndd  Kke  another  £bt ;  but  this  does  not  ex-  ^'^'^c^- 
tend  to  ftttmie  adcrtiing  payments.  * 

fhrtjv.  OJbm.        681 

^ 

4  Dmnford  and  Eafi. 

4 J.  The  future  half-pay  of  an  officer  is  not  affignable.  HalTfay. 

'Lidderiide  v.  Duke  of  Moutrofe.         248 

■ 

44.  An  a£Egiunent%f  a  tho/i  hlaShn  need  not  be  bv  ChoTcinac- 
deed.  *^' 

ffovjeil  V.  Mac  Iveru         690 

45.  See  obfervatiotts  on  the  dodrine  of  affignment  of    AffigmncDt 
Aifei  m  a^oH*     By  BwBar^  J.  ^^ 

Ma^,v.  MiUmr,         340 

A».  BL 

45.  The  full  pay  of  a  military  officer  cannot  be  affigned.     Officer**  pay. 

Banucke  ▼•  Reade.        6fj 

m 

It  is  contrary  to  the  policy  of  the  law  that  a  (Upend 
given  to'  one  man  for  future  (mices  fhould  be  transferred  to 
another  who  could  not  perform  them.  /2. 

Fermm  and  Scrroen. 

46.  Affignment  of  a  kafe  may  be  laid  without  a  yenue, 

for  it  is  to  be  prefumed  to  have  been  made  on  the  land.  375     ^^»c* 

%H.B. 

A  covenant  in  a  leafe,  that  the  leflee  his  executors  and     Covenant  tV 
adminiftrators  fliaH  conftantly  refide  upon  the  demifed  pre*  sefidc. 
mifes  during  the  demife,  is  binding  on  the  affignee  of  the 
Icffee  though  he  be  not  named. 

Tatm  V,  Chaplin,         133 


(    5*    ) 


s      »  *         I  f  »' 


"iHftump^t 


DefinkiM 

tnd  DAture  of. 

legally 

jpr^  oi*  i^tp^^fl  ky  ^^9  ^"^  gives  ^^e  party  damages  in 
proportion  to  the  lofs  he  has  luftained  by  the  violation  of 
the  cohtradl.— The  law  diftioffuiihes  bctwe^  a  general 
iiftfejtf^gftif  ^jbfij/b  m^4  ^  ^lecial  qffum^f  the  iirft  feeoif  to 
b^  of  ^  f^pCFior  lu^turet  4ie  latter  liet  m  the  aif$  of  ft  par* 
ticular  undertaking  of  a  colb^cral  p^MAifc  to  difdiarge  tli4 
4^  or  d);tty  of  aROtbcr.^ 

^  I  J9tffOfi  jfL        Bige  163 

2.  4  pnMaitir  is  ^  ^^  nature  of.  ^  ycrj]^  cpvenant^  and 
Ifi^Bts  nothing  bvit  tbe  folemnity  of  writing  and  feaHng»  to 
make  it  abfoTutely  the  fame,  if  therefore  it  be  to  do  an  ex<* 
plictt  a^  it  ia  an  QXfi^  cont^^  ^naucb  as  ai^y  6oveiwnt ; 
and  the  breach  of  it  is  an  equal  injury,  but  the  remedy 
^Pfe  is  only  ^  s^on  oji  the  cafe  for  the  qffuhi^f  or  un* 
dertaking  of  the  defendant,  the  failure  of  per&rmiiig 
w^chf  is  the  wrpng  or  ixijury  doxve  to  t^ie  pbtntiSy  the  da- 
mages whereof,  a  jury  are  to  f(lim«^te  and  fettle  ;  the  exprels 
uadertaking}  n^y  be  either  by  parol  or  in  writing,  as  by 
Ezprefs.  note  not  under  feal,  and  the  payee  by  common  lawy  or  by 

^  cuftom,  and  a£i  of  parliament,   the  indorfee  may  recover 

tbe  value  ^  th^  note  h.  damages.  $qme  agreements  in^ 
4ef4»  thoqgh  ^ver  fo  ^xprefsly  made,  are  deemed  alfo  of  fo 
important  a  nature,  that  they  ought  not  to  reft  in  verbal 
piTomiie  only,  which  /can  not  be  proved  \)ut  by  the  mqnory, 
(whkh  tometimea  will  induce  the  p^i^'ury  of  liritnefles.) 

(S^e  frauds  a,nd  Stat,  of.) 
« 

Implied.  3'  ^'"P^^^  f^^tfi^^  arife  from  the  general  implication^  aii4 

iat^dment  of  courts  of  judicature,  that  every  man  hatli  en* 
gajed  to  perform  what  hia  duty  or  juftice  requires — at 
when  a  man  performs  work  for  me,  he  is  at  libetty  to  fuggeft, 
that  I  promifed  to  pay  him  as  much  as  he  reafonaibly  d&> 
fcrye4 — fo  if  lie  fells  goodie— fo  if  I  receive  money  which  1 
ought  not  to  retain,  there  is  an  implied  aj^anffit^  that  I  pro- 
mited  taaccouiu  for  it — I'o  ujjon  a  ftated  account  a  prgmiCe 
arifes  to  pay  the  baianc. 

3  Blach.  Ccjumifi.  157,    161 

4.  In 


4.  la  an  a6iion  on  the  qdTe  00  w}i^t  is  called  an  ipdebiiatiu     Ittdeiitatut  ^ 
affimffit,  which  is ^, not  brougfit  to  c<Qmj>el  a  fpecifick  pcr--^i^* 
^nnanoe  of  the  cootrafL  but  ti)  fecover  damages  fbr  its 
non-perfoimancey    the  implied  dfumpju^   and  confcquently 

tbe  damages  for  the  breach  of  it^  aie  in  their  nature  inde- 
termioale,  and  will  therefore  adapt  and  proportion  themfdve^ 
to  the  truth  of  the  cafe^  which  fhaH  be  proTed»  and  if  any 
d<bt  however,  lefsthan  the  fum  demanded  be  proved,  the 
law  will  raife  a  promife,  fro  tanto. 

3  BlacL  Conmen.        F^g^  154 

Sec  hiftory  and  progrefs  of  the  a6Uon.  HiBory. 

Imftft  Modem  Pleader*         155  to  160 

5.  fnJAtUitm  lifcs  ag^iaft  an  attorney  for  pothonotary's     A^«n«f' 
fees. 

Spearfiuin  v.  JUordand,   '     20,  a  i 

6.  InJehitatus  affitngfjit  lies  when  n^i^ey  is  received  with-     Void  confide* 
out  confideration,  or  upon  a  void  one.  ration. 

Martin  v.  ShwelU         35 

» 

7.  Lies  upon  a  promife  if  it  happen   within   the  year,    pji^^»f     ^^ 
thoB|;fa  it  mmht  not  happen  in  a  long  time,  and  be  barred  by  Iq  .ear. 

the  ftat.  of  iraua. 

Francam  v.  Fofter.         25,  26 

8.  Where  the  contra^  ts  entire,  and  the  duty  precedent,      Demand 

a  dpn^nd  is  not  ncceffary.  whcrenccdlary. 

Iff^^*  ^  Marrki*         26 

9.  Not  barred  by  a  relegfe  preceding  the  promife,  where     Rdeafc  pre. 
die  plaintiff  could  not  have  had  an  adion  on  the  defend-  ceding  promife. 
ants  promife  before  the  making  of  the  releafe. 

Thorpe  v.  Thorpe.  28 

10.  Lies  on  mutual  promifes.  R.  ^ 

* 

11.  And  it  18  fuificient  if  the  plaintiff  avers,  he  has  done     P«foftn- 
•n  on  his  part.  Ih.  ■"*** 

Delivery  of  a  note  fhall  be  confidered  as  abColutc  imd  in*     Note  deii* 
defioite,  it  n  evidence  of  a  debt,  and  therefore  the  parting  ^^*^ 
with  it  is  a  good  confrderaliou  to  maintain  an  a£kion. 

Mere  Ah  ▼.  Short*         3^4 

12.  Receiving 


\ 


3» 

Neceffiffiei^ 
gueft. 


S^Omffdt* 


Fnudoleiit 
broch. 


ffoit. 

12.  Receiving  and  finding'  neceflaries,  is  receiving*  as  i 
guefty  and  not  as  a  fervant^  'till  the  contrary  is  fliewn. 

■/  Qould  V.  jfohnfoh.         Piagc  34 

15.  liMfkattu  lies  not>  but  cafe  fpecial,  w&ere  t&e  de-* 
fendant  has  cheated  the  plaintiff  of  his  money,  and  has  not 
performed  his  agreement* 

Dewberry  v.  Chapmatu         35,  36 

Itent  received       '4*  Where  the  defendant  being  married  to  another,  re* 
aihuflMnd.         ceived  plaintiff's  rent  as  her  huiband,  indebitahu  affua^ifii 

lies* 

jijet  V.  mih.      36,  li 


Foreign  at- 
tichment. 


Letter  pfD< 
miiing^  not 
foffideot  evi« 
deuce. 


Entries  by 
fcrvantyfliop 
book. 


Dnymao*t 
entries. 


Want  of  con- 
ftderatioD. 


15.  If  an  attachment  (by  the  cuftom  of  London)  and  coit- 
demnation  be  before  the  writ  purchafed,  it  may  be  given  in 
evidence  on  the  general  iffue  in  qjfumfjiti  becaufe  that  is  ail 
alteration  of  the  property  before  the  adion  brought. 

Brook  v.  Smiib.         tSf 
(See  SalteU  280  &  291.) 

16.  On  indebitatus  affumpJU  for^oney  lent,  money  re-< 
ceived  to  the  plaintiff's  ufe,  and  infimul  computdfet  the  de- 
fendant's letter,  protoifing  fliortly  to  pay  the  plaintiff  30L 
which  he  owed  him,  n6t  fufficient  evidence,  becaufe  it  might 
be  due  upon  a  bond  or  otherwife. 

Sir  tVilloughby  Afton  v«  Rofeir*         290 
(See  Comberbacb  349  J 

17.  A  (hop4x>ok  good  evidence  on  proof,  that  the  ler- 
vant  who  was  accuftomed  %;>  make  entries  was  dead,  and  his 
haod-writing,  and  no  proof  neceffary  of  delivery  of  goods. 

Pitman  v.  Madox,         298 

i8«  The  ufual  courfe  of  dealing  in  trade  is  proper  evi- 
dence^  as  entries  of  beer  delivered  by  drayman-^death  of 
drayman,  and  his  hand-writing  proved. 

Price  v.  Eari  of  Torrington,         300 

19.  A  promife  without  a  confideration  will  not  fuj>port 

Walker  v.  Walker.         328 


UdeHtahtt  ef*    '  20.   Indelktaiut  qffunttpt  will  not  lie,    but  where  debt 
/M^dcbt.       JJQ^ 

Smith  V.  Aiery*         329 
(  See  Burrow  1 008. ) 

21.  Plaintiff 


5ffump8t*  33 

21.  Plaintiff  declared  that  in  confideration,  &c«  the 
plaintiff  would  deliver  to  the  defendant,  &c.  the  defendant 
promiTed  to  pay,  &c.  but  does  not  alledfje  a  place  where  ; 
held  ill,  for  being  a  confiJeiaticm  executory  it  is  travcrfa- 
ble. 

Sexton  V.  MUcs,  Page  22 

(V.  Strange  8c6.) 

Exprefd  contrafts  are  where  the  terms  of  the  agreement      Exprcft  con- 
are  op-^iily  uttered  and  avowed  at  the  time  of  the  making.      .  *''*'^- 

Wilkin  V.  mHitu  9 

(An  exprefs  contra6l  takes  away  the  contradl  implied  by 
law.     yllleh  94.) 

22.  Where  one  receives  money  to  another's  ufe,  ajfumpjit      Money  re- 
Cor  money  had  and  received  lies  again tl  tlie  receivi^r.  ceiv  fi  to  ufc  (/f 

Palnwrw.  Sta'vely.  24,  27,  28  a"«>'*^^'f- 

(V.  2  Sko'tv.  21.  ph  I  j^.  2  /rfd.-/.  260.  2  M0(L  2f^^. 
CQmb.  303-     5  Mod.  13.      10  Mod,  315.     Shozi\  I  SI-) 

23.  And  where  one  pays  money  by  miflake  on  an   ac-      T*aym-nt 
tOunt,  or  by  any  mere  deceit^  he  may  have  thir,  a6lion.  "-iiUkc,  dc- 

Tomk'ms  V.  Bdrmt.  22 

(See  Cvtvper  199  &  792.  Doug.  O71.     2  D.Sc  E,  763.) 

24*  But  not  where  it   is  paid  knowingly  upon  an  illegal      Paid  tnow- 
COniidenitlon.  Jh   inj^Iy  upon  il- 

legal conlicUra- 

( Cafes  where  money  had  and  receivtd  ficM  not  to  lie.     2  "^°' 
Burr,  1012.      4  Burr.  1-^86.      5  Bun\  :  for).      2  }>L  C^jr^ 

Covop'  793>  790>  754t  5^'6»  414*  ^»9i  ^'9-      ^^-"o-    I'i- 
2  D,Sc  £.  $Co.     3  Z>.  &  is.   125.) 

r 

25.  Docs  not  lie  where  money  is  paid  by  an  obligor, 
topon  any  ufurious  bond.  /t, 

26,-  Nor  for  money  delivered  to  n  follcitor,  Src.  to  brilie      Mm  * y  Jaid 
tttftom-hoafe  officers,  &c.  and  laid  out  accordingly.  JL  <^^'t  ^"  l^"^<^- 

•  » 

27.  It  lies  for  one  that  pays  monq'  on  a  policy  of  iiifii-      pnympu'-,  it 
noce.  belicvin;*:  the  (hip  loll  when  it  is  not.  I!>.  rur..:.cc:,  f.i.u 

luU. 

On  an  implied  promiic,  you  may  decliHre  by  way  of  a 
{(eneral  uuUlUutus  ajfam^tt.  11. 

Vol.  L    '  C  a8.  It 


34  Sffumpflt. 

To  pay  new  28.  It  lies  on  a  promife  to  pay  fo  much  new  money  in  coii- 
for  OiQ  jiioncy.     f^j^j^ja^^^Qn  ^f  fo  niany  pieces  rtccived  of  old  money. 

Herbert  v.  BorJto'W*  Page  25 

To  pay  nio-  29.  5oon  apromife  to  pay  50/.  in  confideration  of  a  note 
Bey  in  confulcr-  of  50I.  under  a  third  perfon*s  hand,  delivered  by«thc  plain- 
at.on  of  iu.te.      tiff  to  the  defendant.  Meredith  v.  ShorU  25 

Noir  evidence  30.  For  the  note  being  evidence  of  a  debt  due,  the 
of  debt  due.        nailing  with  it  is  a  good  confideration.  Ihi 

Ncctflarics  as  3 1.  So  in  confideration  that  the  plaintiff  would  receive  A- 
guefl*.  ^^^  jj^^,  yJls  houfe  uthofpitcsy  arid  find  tbem  meat,  5c c.  with 

an    averment   that  he    did   receive,    &c.*  tbo*  not  faid  mt 
hofpltes,  Gould  v.  Johnfofu  Ih, 

ConfidcratioQ  32.  So  in  confideration  that  the  plaintiff  woilld  accept 
arti  yt^nce  of     ^he  defendant  to  be  hitj  debtor,  inilead  of  A^  with  avermeat 

debtor.'''"''  "    ^^at  *^^  ^»^  ac<^^P^>   &c-  »r»^  ^^^^  .^^^  ^^^^  ^^^^^^  thougi 

ho  exprefs  averment  that  A.  was  dif'jharged. 

Roe  V,  HaiLgh,  2^ 

Piomifecol-  3?.  But  not  againft  B.  for  money  lent  A.  at  B.*«  rc^- 
UtcruJ.  quclt,  bocaufe  the  promife  is  only  collateral. 

Butcher  v.  Andrews*  23 

34,  A  note  may  be  given  in  evidence  as  a^  paper  or  writ- 
ing, to  prove  the  defendant's  receipt  of  fo  much  mooey 
from  the  plaintiff.  Hard's  Cafe.  23 


(  A  bill  of  exchange  may  alfo  be  given  in  evidence  on  an 
ittdehitalus  jiffkniftjlt,        Lutivitche,   1585. — 2  Stratjge.  719) 

Stranger  pro-  35*  Alf^^Pfi^  ^'^  againft  a  ftranger  on  his  promife  to  pay 
niifcs  t(»  pay  the  debt  if  the  officer  would  reftore  goods  taken  on  a 
amount  of  cxo-  p^i  y^,-^^,  j^^^.^  (jafe.  28 

31 1  pcrfon. 

Conditional  3^'  ^^  ^  °"  ^  conditional  promifir,  as,    "  prove  it,  and 

Fzomifc.  I  will  pay  you  w  itbin  fix  years."  Heylhig  y.  Hajiings.         29 

fiy  crcrntor  37«  It  lies  by  an  executor  againft  one  that  receives  mo* 
after  adminir.  „^y  |^y  order  of  an  adminiftrator,  adminiftration  being  re- 
^nonrcp'  -     p^jjed,  a  will  having  appeared.  Jacob  s.  Allen,         27 

"(V.  3  Dumford  and  Eq/l  125.  Executor,  ift  Lord  Ray* 
mond  742. — Neivdlgate  v.  Davy.) 

Collateral  38.  Where  the  defendant  comes  only  in  aid  of  another, 

promife  whole    fo  ^1^^  there  is  a  remedy  againft  both,  it  it  a  collateral  pro- 
ei*die,ecc.  ^^^ 


4 


miTe,.  and  void  bj  the  flatute  of  frauds,  otherwife  when  the 
whuk  credit  is   given  to  the  defendant. 

Birkmyr  v.  Darnell.  Page   27 

^alkeU, 

39.  AJfumf*fit  by  an  executor  on  a  promife  to  himfelf  for  a  B7  executor, 
debt  to  the  tcftator,  and  the  ftatute  of  limitations  is  plead-  ftatutc  of  Jiim- 
ed,  he  cannot  give  in  evidence  a  promife  to  himfelf  tnfra  ^*^*°°*' 

(tx  annot.  Deane  v.  Crai.e.         28 

40.  Payment  of  money  due  to  the  wife  as  exteutrix,  is 
not  evidence  to  maintain  an  a^ion  for  money  received  to  the 
hufband's  ufe — the  contraft  to  pay  was  to  the  perfon  in  a  dif- 
ferent capacity  from  that  declared  on.     Anonymous.         282 

41.  A.  living,  a  former  wife  marries  B.  and  receives  her       Baron  living, 
rents,   &c.  B.  may  have  IndebUahu  affumpjit  againft  A.  for  fi»i^  wife  rc- 

fo  much  money  received  to  her  ufe.  ccives  rents,  ficc. 

H offer  V.  Wallts.  28 

(11  Mod.  146 — 12  Mod.  324.) 

I 

42.  It  lies  where  in  confideration  the  plaintiff  promife  to       promife  of 
marry,  the  defendant^  (he  promifed  to  marry  him  becaufe  niu-  marriage. 
tual  promifcs.  Hartifon  v.  Cage  and  Wife.         24 


Id. 


43.  But  if  the  promife  be  on  one  fide  only,  or  if  that  on 
either  fide  is  not  binding,  the  wbole  is  nudum  padum.  16. 

(If  the  promife  alledged  be  proved,  yet  if  it  appear  to  be 
made  on  a  confideration  different  from  that  alledged,  or  on     ^ 
that  and  another  confideration,  the  declaration   is   not  fup- 
ported.  King  v.  Robinfon.     Cro.  Ettz.        79. 

{^Cro.  E.  79. — So  if  plaintiff  declares  on  two  con/idcrati- 
ons,  he  muft  aver  the  performance  of  both.  Cro.  ^-50^ 
If  fomcof  the  con fiderat ions  ate  good,  others  bad*,  proof  (if 
the  former  is  fufpcient — if  all  are  good,  all  muft  be  proved. 
Cro.  y.  149- — vide  Dough  X^.^l.Durnford  ^lAEaJl.  448  r) 

44.  The  day  is  immaterial  in  ajfumpftty  and  the  plaintiff  is 
not  tied  to  a  precife  day  in  his  declaration,  if  therefor:  the 
defendant  force  him  to  .vary  it  is  no  departure, 

Howard  v.  y^nnlfon.  ,*     223 
(V.  Strange  2 1 — 806.       i  Durnford  and  Enjl.  116.) 

i-ft  Lord  Raymqnd. 

45.  in  conrfidcracion  that  the  plaintiff  would  forbear       ConnJorarJ- 
to  arrcfl  the  defendant's  fon. till  after  the   twenty  third  of  on,  forbcArantc^ 
Offoier,  to  pay  on  or  before  that  da)',  good. 

IVaters  v.  Chjfop.  357 

C  t  46.  In 


36  affumpttt, 

I  ft  Lord  Raymonil, 
Fothcarancc,  46.   In  confideration  that  the  plaintiff  would  fottctt 

cjniidcration.      to  fue  for  a  debt  due  to  his  wife  as  executrix  with  averment 

that  fhe  is  living. 

Tar  J  v:  Eland.         Page  368 


Promife  of 
marriage. 


47.  A  promife  of  marriage  is  good  without  writing. 

Harrtfon  v.  Cage.  387 


Fine  by  cor-         Indebitatus  Affum^t  docs  not  lie  for  a  fine  impofed  by  a 
poration.  corporation. 

Mayor  and  Corporation  of  Torh  v.  Toune,         502 


Account  fet- 
tled, venue. 


Di«j'Jlnc^ivc 
promile. 


Rclcafc  on 
eouity  of  rc- 
^  .nption* 

Mutua!  pro- 
mi  ttt,  perform- 


48.  In  ajfumpfit  on  an  tnjimul  computajfet  the  time  and 
place  mud  be  laid  where  the  account  was  fettled,  i.  c.  then 
and  there  fold,  3cc. 

Dtjborough  V.  Kelby.  535 

49.  Indebitatus  q/fumpftt .mw^  be  laid  in  the  disjun^ive  on 
a  disjun6live  promife,  as  in  the  cufe  of  a  promife  to  deliver 
goods  on  0r  before  fuch  a  day,    &c. 

Haraian  v.  O'wden*         620 

50.  Rcleafe  of  an  equity  of  icdemption  good  cooddera- 
tion  of  an  ajfumtjit. 

.  .     Thrpe  V.  Thorpe.  66^ 

51.  Where  mutual  promifes  are  m?de,  one  is  the  confi- 
deration of  the  other,  and  performance  need  not  to  be 
averred.  lb.  664 


Account  ftatcd,       52.  Account   flated    amounts    to   tlie   general    iflue   in 
general  iffuc.        ajumpfttl  May  v.  King.      *•  ^go 

(V.  Bur.  9.     ^Lev.  238.     For  a  chofe  in  aB'ton  canoot^ 
difchargc.a  matter  executed.) 

Money  paid         53.  Money  is  paid  upon  an  order  or  judgment  which  » 
•n  order  rcvcrr-  aftenvards  quafhed  of  rcvcrfcd,  ajfumpftt  will  not  lie. 

,  Meanly*  Death.         742 
(2  Burr.  10C5.      I  Bl.  /?.  219.) 

Paid  on  void        54«  '^if'^^Pf^  ^^^  ^*^  ^*^^ money  paid  in  purfuancc of  avoid 

thority.  aulhorir)'.     The  authority  here  was  the  High  Coramiffion 

Court. — The  adlion  was  after  the  Revolution. 

Sir  Richard  Netodigate  V.  Davy.  742 

(iSalk.!-!.     iD.Uf£.S)^7S2,.    3i>.Cfi:.  125.) 


IndehitatH 


affumpftt.  37 

I 

I       8  Loxxl  Raymond. 

I  Indebitatus  qffumpjit,  for  money  lent  docs  not  lie  upon        Money  lent 

i      a  rpecnil  promife  to  repay  money  advanced  upon  a  bill|  in    l»es  not  on  fpeci- 
cafc  the  bill  be  not  paid,  but  a  fpecial  a6kion  lies.  pay  money  ad- 

The  Governor  and  Company  iff  the  Bank  of  England  y*    vanccd  on  bill. 
Glover*  Page  753 

(Sec  Marrtot  v.  Lyfier.  2  WtU,  141 .  E^f  Bather  v.  Andrews. 
I  Salt.) 

55.  The  delivery  of  a  promiflory  note  is  a  good  confide-       Delivery  of 
ration  of  an  ajfumpftty  although  the  note  was  given  without    '^.°'^'  cohfidcra^ 
coniideration  at  firft,  for  the  defendant  has  admitted  it  to  be 
a  good  confideration  by  his  promife. 

Meredith  v.  Chute.  759  , 

^G.  AJfumpJit  in  confideration  that  the  plaintiff  would  re-        Confideration 
ccivc  A  and  B  ut  hofpites^  the  plaintiff  (hews  that  he  received    '°  ^«ccive  as 
them,  and  found  them  with  meat,  drink,  &c.  but  does  not 
iay  ut  hofpitesf  and  held  well. 

Gould  y .  Johnfon.         838 

57.  Indebitatm  ajumpft  for  foreign  money.  /J^^^^rt/^" 

Bennett  s.  Verdun.  841     reign  money. 

58.  AJfumpJtt  without  a  nominative  cafe  intended  of  the       Affump/a 
defendant  where  three  perfons  are  not  named  before.  without  jaying 

Sheer  v.  Brown.         899 


who  alTumcd. 


CQ.  One  who  undertakes  ttf  do  a  thing  voluntarily,  and  Bailment 

'r                          I        1   •     -n-.     1                  •       L            11        '  x.  Without  conii- 

mumanages  to  the  plamtin's  damage,  is  chargeable  without  deration, 
(hewing  a  cojifidcration. 

(See  cafe.)  Coggs  y.  Bern(ird»         919 

60.  AJfumpJit  implies    not  only  a  proroliSp  to  perform,  AJfumf/it  wXxa^x 
but  an  entenng  upon  the  undertaking.                lb.       '919  »'"P^'^J^>y- 

61.  Being  cntrufted  with  money  or  goods  is  fufRcient  Promife  to 
confideration  of  a  promife  to  re-deliver  them.      lb.         920  '**^'***'"^<^''>  ^^^^' 

62.  Lies  for  providing  meat,  &c.  for  J.  S-  and  J.  D.  at  PmvMinjEr 
the  defendant's  requeft,  tor  it  is  a  contrad  between  llie  plain-  ncceHirit  ^  for 
tiff  and  defendant,  and  no  a£lion  lies  againft  J.  S.  or  J.  D.  ^^^    *  '*" 

yordanWf^omkins.         9^2 


«       « » 


63.  Money  is  allowed  to  remount  troopers  and  a  captain        Contraf\  fo^ 
receives  it  in  horfes.     One  of  his  foldiers  wUo  is  difchaiged    g'jvcrunii*^  . 
may  recover  the  value  of  a  horfe  in  an  adlion  for  money  rc- 
cpved  to  his  ufe« 

Norrisi "{.  Napper.  1007 

64.  AJamjfxt 


38  affumpet 

2  Ijord  Raymond,         • 
Special  agree-         6^.  AJfumpJit  to  pay  two  grains  of  rye  on  Monday,  and 
^^^^'  four  grains  next  Monday,  and  fo  on  doubling  the  number 

every  Monday  for  a  year,  is  binding. 

Tbon^orow  v,  IVhUacn.         Page    1 1 64 

Power  from  ^5*  ^^^  ^^^  ^^^  received  money  under  a  power  from  an 

adminiftrator,      adminiftrator  and  paid  it  over,  is  not  anfwerable  in  affum^jit 
will  lound.  to  the  executor  after  a  will  found. 

Pondy.  Underwood*  12 10 

^  Confidcration.        ^^,  In  confideration  of  a  promife  that  the  defendant  (hould 

hold  lands  clear  of  a  rent  granted  to  J.  S.  without  moleCta- 
tion  of  the  plaintiff,  bad  after  verdi^^,  for  want  of  (hewing 
that  the  rent  was  veiled  in  the  plaintiif,  for  otherwife  no 
confideration. 

Courtaiay  v.  Strong,  1 2 1 7 

Strange. 

67.  In  an  indebitatus  ajumpjit  the  day  is  liot  material,  and 
alledging  a  different  day  in  tlie  replication  is  no  departure,  it 
is  only  a  defe6l  in  form,  which  cannot  be  taken  advanta^ 
ai  but  upon  fpccial  demurrer. 

Cole  V.  Hawkins*  2 1 

{Matthews  V.  Sficer*  St.  806.  and  ^^i.  223. 
iD.  &  E.  116.) 

68.  If  the  defendant  (hould  be  allowed  by  artificial  plead- 
ing to  make  the  time  and  plabe  matter  of  fubftance,  the  docn 
trine  of  tranOtory  ad^ions  would  fall  to.  the  ground.  /(• 

Rc(jtteft.  ^9«  To  pay  for  a  fet  of  fails  upon  requeft,  a  fpecial  rcqueft 

need  not  be  laid,  for  on  making  the  fails  a  duty  was  veiled 
and  the  money  became  due. 

H^allsj  V.  Scott.         88 

Forbearance  7^'  (^)  Forbearance  is  no  confideration  where  there  was 
no  caufe  of  adion  before ;  in  this  cafe  a  married  woman, 
gave  a  promiflbry  note  as  zfeme/ole. 

(v.  lUB.  216.)  Laydr.  Lee.         94 

70.  (b)  Promife  to  pay  in  confideration  of  unfpecificd 
fbrbcaranoe  is  void-  the  forbearance  might  be  for  an  hour 
which  would  be  a  frivolous  and  inadequate  confideration* 

Lutwich  V.  tiuffeyf  Cro.  E:  i  o 
( V.  Hah.  2 1 6.     Ifutt.  108.) 

71.  In  aj^umpfA  by  aflignee  of  bankrupt  fufficient  to  lay 
^n  (fffumpftt  to  the  bankrupt  without  laying  any  to  the 
aflignee,  being  like  the  cafe  of  an  executor  who  ajjways  de- 

clarea 


dares  on  a  proroifc  to  teilator,  for  the  promife  Is  as  ftrong- 
}y  tnoiskmd'  to  the  executor  as  here  to  the  aifignee. 

Rig  Vrf  IVilmer,         Page  697  ' 

72.  Where  the  thing  contrafted  for  is  not  delivered,  the       The  thing 

money  paid  for  it  is  received  to  the  other's  ufe.  contraacd  for 

^  ,  •  _^    not  dell vucd. 

Anonymo  iis.         40  7 

{^uanhtm  meruit  for  wares  (bid,  allcdging  no  notice  of  the 
value  demanded.  Per  Cur.  the  notice  is  not  transferable,  for 
he  that  buyeth  raufl  know  the  value,  aud  may  tender  fo 
much  a^  he  thinks  it  is,  and  plaintiff  mn^  go  on  for  the  rtfh 

Lomax  V.  BoyL  3  Kvb.  610.) 

{The  goods  fold  need  not  be  fpecificd.  Cro.  Jac,  206* 
lb  for  work  and  labour  generally.       .Carth,  276.  FenL  44.) 

73.  (a)  A  flranger  to  the  confideration  (i.  e.  a  party  from       Stranger  to] 
whom  there  was  not  a  cuntidcration  moving)  can    maintain  confidcratioo.     ^ 
|K>  adion.  Crow  v.   Rogers.    .     592 

73.  (b)   (The  party  by  whom  the  promife  is  made  muft       W« 
be  concerned  in  the  meritorious  caufe  of  it,  except  where 
there  is  a  natural  debt  as  between  parent  and  child. — v.  t  Roll. 

Ab.  6  &  32.  //.  13.   I  Vent.  318 Sir    T.  Jones    103. — 

Cn.  164.)  Ball.  N.  P.  134. 

{AJfumpJit  will  not  lie  for  money  knt  to  the  fon  at  the  fa-      Confi{!cration 
tber'sreqttefi  ;  but  had  it  been  for  fo  much  money  paid^  by  tlie   >^io»cy  Imt  xp 
plaintiff  at  the  requeft  of  the  defendant  the  tatlur  to  the       '  ^""' 
ion  it  might  have  been  good  ;  for  then  it  would  be  the  fa- 
ther's debt  and  not  the  fon's. 
BiUcUry.  Andrews^    Garth. /^6.  Comh,  ^'jo.  2  Brown/.  40* 

Adion  lies  for  medicines  provided  and  deliveredy^^r  <7n  infant 
daughter  againil  the  father.  R.  Ray.  67. — but  the  decla- 
ratioQ  muH  ftatc  for  phyfic  provided  and  delivered  for  the 
datgbter^  at  the  requeit  of  the  father,  and  not  to  the  dau^h- 
Ur.  Keb.  439 

74*  if  there  be  a  count  on  a  fpecial  agreement^  and  alf^ 
on  a  quantum  meruit^  and  a  different  fpecial  agreement  bo 
proved,  plaintiff  cannot  recover  on  either  count-  not  on  the 
bttcr,  becaofe  there  was  a  fpecial  agreement,  not  on  the  For- 
mer becaufe  of  the  vanance.  IVeavery*  Boroughs.  048 
(See  Dvugl.  628.) 

75.  An 


40   '  affumpUt. 

Strange, 

75.  An  uTurious  contra£l  may  be  given  in  evidence  on 
noft  ajfumpftt*  Lord  Bernard  v.  SauL  ^age  498 

Accord  and  76.  Accord  and   fatisfa^llon    is  a    good   plea   in  har  of 

fatisfdaion.         ajfumfftt,  but  it  muft  appear  to  the  court  to  be   a  reafonabl^ 

fatisfad;i6n,  and  accq)tcd  by  the  plaintiff  a^  fuch. 

Cumber  v.  IVane*  426 

(V.  2  D.Sii  E.  24.) 

Wdrkilonein       77.  (a)  No  aftion  lies  for  work  done  in  expectation  of  a 
cxpcaation  of     legacy.  Ofiorne  v.  Governors  of  Gufs  Ho/piia!.  728 

78.  (b)  For  the  jury  ought  to  confiderhow  it  was  iindcr- 
flood  by  the  parties  at  the  time  of  doing  the  budnefs,  and  a 
man  who  expefts  to  be  made  amends  by  legacies,  cannot  af* 
ter  wards  refort  to  his  adtion.  IB» 

Yct%.  79»  Tees  to  Uflier  of  Black  Rod  recovered. 

Sir  WtlUam  Saundcrfon  v.  BrlgnalL  747 

(V.  5fl/i.78.— 33c.) 

Rq>aii8  of  80.  Mafters  of  fhips  and  owners  are  generally    liable  to 

*^iP'     *  repairs,  but  if  undertaken  on  a  fpcciaf  promife  from  cither; 

the  other  is  difchargod.  Garnam  v,  Bennett.  816 

(V.  Coivp.    636,  639. — I    D.    &  E.    108. — I    Hen*, 
Bl,  1 14. 

M  nevcx-  ^'*  Where  money  :s  extorted  by  durefs  of  goods,  affump^ 

torted  durefs.  J^^  ^^  li<^  ^or  •  it  as  for  the   furplus  above  legal  intercll  up- 
on goods  pawned  and  redeemed,     -^ftley  v.  Reynolds*        915 

(V.  Dough  071. — 2  Bur,  1 01 2. — Cow,  805. — 2  i)- 
&^.763-) 

(V       fiJe  .       ^2.  -^Jfumpjit  will  not  He  for  a  paft  confidcratlon,  as  for 
.  *  work  and  labour  unlefs  it  was 'at  the  requeil  of  the  party. 

Hayes  v..  Ivarren,  933 

{V, Hob,  loy, — Cro,  Ei  2S2,) 

KemcAj  of  ^3*  Where  a  man  has  covenanted  to  account  for  money 

higher  iiaiurc.     to  be  received  to  another's  \\{t,affiimpfit  wiH  not  lie,  the  plain* 

tiff  having  a  remedy  of  an  higher  nature  under  hand  and 
fcal.  Eul^rodev^Gliburn,  1027 

•  ^' 
Day  imma-  84.  (a)   In  affimpfit  the  day  is  not  material,  and  the  plain- 

^^^**^'  tifl'  may  allcdgc  a  different  one  in  his  replication  \  the  promife 

:.'...:'        .  .  declared 


declared  on  was  on  the  26th  of  March,  and  by  the  rq>lict- 
tion  it  appeared  the  bill  was  fylcd  the  1 2th  of  February  be- 
fore. Matthsivs  V.  Sp'tcer,         Page  806 
V.  Co/f  V.  Hawkins.  5/.  2 1 . 

84^  (b)  (In  all  cafes  wher^  money  is  to  be  paid  on  an  ex- 
ecutory confideration,    the   plainti^  fhould  fet  out  the  day 
•'when,  and  the  place  where  the  confideration  was*  performed, 
for  it  is traverfable.  Morrh  v.  Kirie^  Crol  £L         73) 

See  Show,  CO — and  Sali,  22. 

ift  fTtJfon. 

85.  Promife  for  promife  is  a  good  confideration  in  promifc  for 
an  affum^iy  without  an  averment  of  the  plaintiPs  perform-  promife,  confi- 
ance  of  his  promife.  Mari indole  v.  Fi/hcr,         88  deration. 

(If  plaintiff  avers  performance,  he  mud  (hew  how  per- 
formed. Cro,         292 

2d  JVilfm. 

B^S."  A  foot  race  is  a  game  within  tlie  ftat.  9  ^nn 
againd  gaming,  but  it  mud  appear  that  a  man  was  playing 
iat  fuch  game,  or  elfe  a  wager  above  lol.  laid  upon  his  lide, 
is  not  a  betting  within  the  ftatute. 

Lynall  v,  Lon^bothom,  36  ^ 

(V-  Poje  V.  St.  Leger.  Sail-.  344.) 

(Parol  loan  of  money   lent  to  play  with    is  not  void. 
2  ^/r.  1249.      I  '^Z.  234,  256. 

87.  JJfum^t  againft  defendant  for  money  lent  to  a  third 
Dcrfon  bad  after  vcrdiA  and  judgment  arrefted  — /^r  f wriawi,     Money  lent, 
5he  word  lent  is  a  technical  term,  and  no  man  can  be  in-  technical  cx- 
debted  to  another  for  money,  unlefs  the  money  be  aftually  P""*®"* 
lent  to  that  perfon  himfelf ;  it  is  abfurd  to  affirm,  that  A. 
Ss  Indebted  to  B.  for  money  lent  to  C.  for  the  fame  money 
cannot  be  lent  to  two  jfcrfons  feverally,  there  cannot  be 
a  double  debt  upon  a  fingle  loan. 

Marriott  v.  IJJler.  141.  vol.'  2. 

Plaintiff  might  have  declared  for  money  delivered  to  fuch 
a  perfon  at  •  the  requeft  of  defendant. 

Impey's  Modern  Pleader.  193 

(V..  No.  7  J.  affumpfit. 

■  ^  -  •  > 

•  •         •       / 

88.  And 


43  Hflum^t. 

Money  lent  88.  An  indebiiatus  ajfumpjit  for  money  lent  to  the  wifi% 

to  wi£c.  '  at  the  requeit  of  the  hulband,  is  a  good  county  for  It  \%  the 

/ame  as  lent  to  the  hufband  himfdf. 

Sicphenfon  v.  Hardy.         Page  3S8 

1  Blachfloae. 

lUcffal  con-  ^9*  ^^"^^^^^  ^^  *  bribe  to  a  fhcriiPs  officer  to  indooe* 

ideration.  ^^  ^^  ^'^^  hail  is  an   illegal  coniideratioD,  and  will  not 

Ihaintain  ajfumpfit. 

Smith  V.  Stoie/hury*  204 

^J?°2^'2r"         9^'  ^^  ^^^  recovers  money  mala  fide  by  fuit  in  an  inferior 
&^rior  eottftT'     <^^"^'  indtbttatut  affumpfu  will  lie  in  K.  B*  to  make  htm  re- 
fund it  back. 

Mofess,  Macpherhm*     -^^   33  Geo.  2.  219 

2  Blackftone^ 

Aflignmentof  91.  Ajfumpfit  will  lie  for  not  paying  the  ccnfideratioii 

wicertAindebt.     ^f  j^  aflignmcnt  of  an  uncertain  debt.     P.  iz  Geo.  3, 

Motti/dale  T.  BircLalL     Cam*  Scotch ,         820 

Money  fairly        92,  Ajjttm^it  will  not  lie  to  recover  money  back,  paid  by 

»(Sv2Sbfc^  ^^   ^^  ^°  ^'  *^  ^^^  ^^"*^  ^*  ^^^'^^^^  ^"^*  though  the  payment 
*'        of  the  lame  could  not  have  been  compelled  by  law. 

Farmer  v.  JrundeL     Trith    1 2  G.  3.         824 

Per  de  Grey^  Ch.  J.— Money  due  in  point  of  honor  and 
eonfcience,  tho'  a  man  is  not  compeUable  to  pay  it,  yet  i£ 
paid  (hall  not  be  recovered  back,  the  adion  for  money  had 
and  received,  being  confidered  as  an  equitable  adion.        Ib^ 

Creditor  of  93.  jljumpfit  will  lie  for  the  aifignees  of  a   bankn]|ft 

bankiuptlcvici     ^gainft  a  creditor,  who  has  levied  hi«  debt  by  fieri  facias^ 
•hndebt.  fiibfeqiicnt  to  the  ad  of  bankruptcy. 

HUch'm  V.  CampbelL     Tr,  12  Geo.  3.         779  &  827 

Two  perfonal  Per  CwrMW.*— Though  the  aifignees  may  have  their  dec- 
aaiont,  Cune  tion  to  bring  tort  or  contrail,  trover  or  a/Jhrnpfit,  they  cannot 
cMie.      •    ^       bring  both— one  perfonalaAion  not  going  on  to  judgment, 

is  no  bar  to  another  for  the  fame  cauie  of  a^on,  but  if 
judgment  is  had  on  the  merits,  then  it  bars  all  other  per- 
ibpal  fuits  for  the  fame  caufe  of  adlton.  li. , 

• 

In  this  cafe  trover  was  brought  by  the  aifignees,  and 
there  was  a  verdidk  for  defendant,  which  was  held  a  bar  to 
Ike  adiion  of  ajfumpfit.  Ihm 

94.  jlfumpJU 


94.  4ffim^t  win  Uc  for  a  loan  to  the  wife,  at  the  requeft 
of  the  huO>and. 

Suvenfon  v.  Hardie.     H.  13  Geo.  3.         Page  872 
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Loan  to  wlfcy 
requeft  of  buf- 
band. 


95.  General  indehltatut   afumpJU^  for     money   had    and       Rcjpondaitim 
leceivcd,  will  lie  for  the  affignec  of  a  refponddTUia  bond,  the    ^^^ 
obh'gor  having  before-hand  engaged  by  indorfemcnt  to  pay 

the  fame  to  any  aflignee.     Per  Cur, — When  the  ailignmeat 
IS  executed,  the  money  is  demandable   by   virtue  of  that 

Femur  ▼.  Mearei*         H»  ig  Geo*  3.  1269 

96.  (a)  Money  paid  as  a  premium  for  infuring  lottery    -  ^°***^  **• 
tickets  may  be  recovered  back,  tho'  the  winnings  if  any, 

cannot  be  recovered,  the  contradl  being  void  by  Stat. 

jfaques  v.  Golightfy^  loyj 

(v.  Cowpcr  'J go.     Hen.  Black.  6$.) 

Per  BiackJIone  J. — On  the  part  of  the  infured,  the  coiu 
tra6l  on  which  he  has  paid  his  money  is  not  criminal^  but 
merely  void ;  and  therefore  having  advanced  his  premium 
without  any  coniideration,  he  Is  entitled  to  recover  it  bsck. 

tBurr. 

96.  [h)  AaJon  on  the  cafe  for  money  had  and  received    ^  J^°b%raud! 
to  the  plaintiS^s  ufe,  C.  gave  four  promiflbry  notes  to  A-  for  ^ 

30s.  each,  A.  indorjed  them  to  B.  in  order  to  enable  B.  to 
necover  die  money  in  his  own  name  ap^nft  C.  but  he  Jipied 
an  agrccToent — **•  that  A*  (hould  not  he  I'lcdde  to  the  payment 
**  of  the  money,  or  any  part  of  it,  nor  be  prejudiced  nor  put 
"  to  any  cofis^  nor  any  ^wayfuffer  byreafonof  fuch  his  cndorfe- 
meot,''  notwithAandi))g  which  exprefs  agreement  in  writ- 
ing, and  contrary  to  it  Q*futd  A.  in  the  Court  of  Confaenet 
OQ  each  of  the  four  notes  as  indorfee,  and  received  61.  of 
kim  under  the  order  of  that  courts  though  A.  tendered  ahd 
ofibred  to  prove  to  them  tlie  fa  id  indemnity  and  agreement 
figned  by  C.  which  the  commiiConeis  thought  they  had n» 
f^ver  to  judge  ofy  and  that  it  was  therefore  nofujjicient  bar  to 
the  fuit  in  thii  court,  they  therefore  decreed  for  C.  in  one  of 
the  caufes,  and  A.  paid  in  the  money  upon  the  three  others, 
and  C.  took  out  the  whole  by  order  of  the  commiffioners,  it 
was  refolved* 

Mofes  V.  Macferlan.         f  006 


97.  That  A.  may  recover  this  money  from  C.  in  the^,?- 
jaiform  of  etStlM*f  viz.  '^  for  money  had  and  received  to  his 

«  ufe,*' 


14. 
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InJehitaius  of-' 
Jumpftt,  debt. 


Indehitatut  af" 
^[umpjity  debt. 


Wager  of 
Uw. 


Obligation, 
ties  of  natural 
juiHce. 


Money  re- 
ceived under 
lawful  autho- 
rity. 

Defendant 
not  entitled  to 
retain. 

lUegal  confi- 
deiation. 


Beneficial 

a£\ioo. 


accumpat. 

*^  ufc,"  he  rmj  tuaive  any  demand  upon  tlic  fcot  of  the 
indemnity  for  thccofij  he  had  been  put  to,  and  bring  this  ac- 
tion to  recover  the  6L  which  C.  goi  and  kept  from  him  inlqui- 
toufly. 

Mo/es  V.  Macferlan.         Page  1 006 

1  Burr. 

98.  An  aft  ion  of  ajfumpjit  will  He  in  many  cafea  where 
debt  docs  iie,  and  in  many  where  debt  does /k?/ lie. 

'   /5.         i©c8 

99.  {a)  Per  Lord  ManifieJd* — It  is  faid,  that  no  qffum^fit 
will  lie  where  an  aft  ion  of  debt  may  not  be  bmught ;  fome 
fayings  at  nifi  frius  are  quoted  in  fupport  of  that  propofitlon, 
but  there  is  no  foundation  for  it,  it  is  much  more  plaufible  to 
fay,  **  that  wheic  debt  lies  an  aftion  upon  the  cafe  ought  nai 
to  be  brought,"  and  that  was  the  point  relied  on  m  Slade^t 
cafe,  ^  Co.  91,  but  the  rule  then  fettled  and  followed  CTcr 
fmce  is,  that  an  aftion  of  affumpjli  will  lie  in  many  cafes 
where  debt  lies,  and  in  many  where  it  does  not  lie.  /5. 

99.  (3)  A  main  inducement  originally  for  encouraging' 
aSions  of  ciffumffit  was  to  take  away  the  wager  of  law* 

-       Ih. 

100.  If  the  defendant  be  under  an  obrtgation  from  the  tUs 
rf  natural jujiice  **  to  refund^"  the  law  imples  a  deht,  and 
gives  this  aSion.  ^  Ihm 

« 

1 01.  This  fpecies  of  affumf^  lies  in  many  inftances  for 
money  received  from  a^i&/Wp<rfon  under  Jawful  authority, 

Ih*         ioo8y  1009 

■f  « 

102.  The  ground  of  the  prefent  aftion  is,  "  that  the  de- 
fendant ought  not  to  keep  the  money."  Ib» 

103.  Illegal  confideration  (hall  not  be  affided  by  the  court, 
nor  helped  by  t>erdi8^  (where  it  appears  upon  the  facfe  of  the 
declaration  to  be  illegaL) 

Stotefbuty  v.  Smth.         926  to  92S(  ' 

» 

104.  A.  promifes  to'  pay  money  to  (herifPs  officer,  in 
confideration  **  that  he  would  accept  of  the  prifoner,  and 
A.  R.  to  be  bail  for  the  perfon  arrelled,"  is  an  dlegal  confi- 
deration. /3« 

Sec  Statutes,  23  Hen*  6.  C  10. 

1 05.  This  aftion  is  heneficial  both  to  plaintiff'  and  defendant. 

Mofes  V.  Macferlan.         loio 


106.  The 
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2  Bvrrovfm 

io6.  The  plaintiff  may  declare gneraOj^  and  make  otit  hi«  PlaiofifT  m«f 

cafe  at  the  trial.  ^^^^  8««- 

Mofej  y.  Matferhn.        Page  loio  ""^ 

107.  The  defendant  can  be  Uahh  no  further  tban  the  nun  EquitaWe  4«- 
xy  he  has  received^  and  againft  thai  may  go  into  an  equiiable  fenc«*,  rclcafe. 
defeMce  upon  the  general  iflue,  rZaiwi  ««ry  eqmiable  aUtymancei  Allowance 
proTC  a  rekafe  nvUhout  pleading  it,  and  defend  himfelf  by  '**f«w  *«Wi 
whatever  may  fhew  that  the  plaintiff  eac  ttqwi  et  hono  is  not 

iaiitleJ  to  the  who/e  or  any  part  of  his  demand.  lb.  . 

108.  This  ^z^ion  is  a  ^^7r  to  the  plaintiff's  bringing  an  ac-       Bai'  to  ano« 
tion  tf^wj  /i^r  agreement f  (though   he  might  recover  more  in    *hcr  aaion. 
/iar  aAion  than  in /^f/. )  Ih: 

109.  TISiV  aftion  ^^/  for  money,  which  the  defendant  ex       Whcndcfcn- 
^qiHt  ei  bono,  ought  not  to  kcc^.  lou,  1012    ^^'''°** 

no.  It  Ttes  not  for  T[\dx\^y  paid  as  due  In  honour  and  honefyy       Money  paid, 

though  not  recoverable  by  iaatf*  1012    h«nourabIe 

obligation. 

III.  As  payment  of  a  debt  barred  by  the  Jlatate  qfltmi'       Dcbti  Varrol 

212.  Ot  contra§i  during  infancy,  Ih*       ContraAedln 

infancy.  ». 

115.  Or  the  extent  of  principal  and  legal  intcreft  upon       Principal  and 

an  ufurious  contrad.  '  Z5.    intctcft,  ufuri- 

ous  contiad. 

114.  Or  moncj  fatrly  lofl  at  play,  lb.       Money  loft 

atpUy. 

1 15.  Bnt  it  Ftes  for  money  paid  by  mtfiakf  or  upon  a  ton-       p  . 
fideration  which  happens  to  fail^  or  upon  money  got  through    m^ftake. 
Impofition^  (exprefs  or  implied)  extortion^  oppreffion^  or  under 
advantage  taken  of  the  plaintiff's  fituation,  contrary  to  law 

aiade  for  prote Aion  of  perfons  under  thofe  circumftances. 

lb. 

116.  The  gift  of /^i/ aflion  is,  that  the  defendant  upon       q.^^  oMIk. 
the  circumftances  of  tlie  cafe  h  obliged  by  the  tics  gf  natural   tion  to' refund. 

jufiict  and  equky  to  refund  the  money. 

X  Burrovf, 

117.  Ajhip  under  repahr  by  a  (hip-wright  in  a  dock       Ad  of  Cod. 
belonging  to  the  (hip-wright,  but  for  the  ufe  of  which  dock 
the  owner  of  the  (hip  was  to  pay  him  5I.  was  burnt  by  a  fire 
•onununieated    from    land   befgre  the    repairs    were  fully 

compleated 


4^ 


CQtni&atcdy  thje  {hiiMvright  ihall  malm 
labour^  and  maUrials. 

Menctone  v.  Athanues. 


Nutbimpsc 


Nature  of 


law. 


Page  1592  to  1595 

1 1 8.  The  idea  of  nudum  faSum  was  calculated  to  prercnc 
inconvenieucr  from  bafly  i$uot^^derate^  promifes  aod  uodcr- 
takings. 

Pillans  &  Rofe  v.  Van  Mlerop  &  Hopkins,  x66^ 

Obie£lionre-  HQ*  But  the  obje^ion  does  not  hold^  when  the  under- 
moved,  under-  taking  is  in  writing,  1669  ^^  167 1 
takiog  in  writ* 

^Sufpenfionof     .   yo.  A  departure  from  any  rlgjjt  9^  fufpenfton  o 

tight.  **  fofncient  to  graft  a  verbal  promife  upon.       1669  to  167Z 

121.  The  notion  and  id^a  of  it  came  into  our  law  {rom 
thf  civil  law. 

1^2.  BraSon  18  the  firft  of  onr  lawyers  that  mentions  it. 

lb. 

JPhvjden  adopts  it,  and  explains  it  agreeably  ti>  the  Ho- 
men  law.  1671 

4  Burrow* 

123.  In  a^lion  for  money  had  and  received  for  the  ^ain- 
tiff's  ufe^  the  plaintiff  can  recover  no  more  than  what  he 
is  in  confcience  and  equity  intitled  to. 

Dale  Y*  SoUet.  2133 

124.  Aftion  on  the  cafe  for  money  had  and  received  for 
the  plaintiff i  ufe^  ought  to  be  ^brought  againil  \hefri$u^al, 
tK>t  aci^init  9  receiver  or  collfSor,  the  right  can't  properly  be 
tried  m  the  latter. 

Sadler  v.  Evans*         ^9^^ 
Cowper, 

An  adion  for  money  had  and  received,  will  not  lie  againfl 
.    an  excife  officer  for  an  over-payment. 

Wbitbrtad'v,  Brooi/kmt*         69 

Promife  to  i  z^,  A  promife  by  the  defendant  himfelf,   to  j^y  debt 

j>ay  a  judgment    ^^j  ^qj^^  awarded  by  a  judgment,  is  no  ground  on  which' 

to  raife  an  affumpjit^  for  it  is  turning  ^judgment  ^dii^  into  a 
iimple.  roi9/r«^  debt.  AliUr^  if  fuch  undertaking  had  been 
by  a  third  perfon  in  confequence  of  fuch  forbearance,  then 
it  would  have  beea  a  good  ground  of  affnmpfa  againil  fuch 
third  peri[bn.  yfiunymgus,         i2i( 


Equitable 
demand. 


Againft  prin- 
cipal noc  re- 
cwrer,  5cc. 


debt. 


Pe» 


Per  Ajhhurfiy  J. — The  promtfe  is  no  waiver  or  cxtm- 
guiAiDcnt  of  ihe  judgmeoC  debt,  but  it  ftill  refkwins  a  liea 
on  the  land. 

Anonymous*         P^gc  199 

]  26.  A  parol  promitc  by  A.  to  pay  for  goods  fold  to  B.       CoUttexal. 
IfH^iliduoi  pay  for  thmy  though  made  before  delivery  of  the    P^niife. 
goods,  is  acoUateral  undertaking  within  thcjiatule  of  fraudt. ' 

^oaei  V.  Cooper*         217 

127.  Seciu^  if  the  defendant  had  {aid  "  deliver  the  goodsy       xi, 
^nilvfSi  fee  them  paid  for J^  228,9 

128.  Affumpjit  lies  upon  a  promife'by  an  executor,  to  pay       By  execotor 
a  legacy  in  coijfideraiion  of  affkt.  to  p»y  k^acj. 

Aikins  &  Uxor  y.  HiM.         264 

Per  Lord  MansfieU.  Whe  n  the  executor  has  •  afleated 
the  kgaey  becames  a  demand,  which  in  law  and  coflfcieoae 
lie  is  Hable  to  pay,  but  here  is  an  exprefs  promiie.  IK 

129.  S.  P.    deteroBUJicd   in  Jiawkes  and  Uxor  ▼•       a. 
launders*  289 

130.  Where  a  hmui  is  under  a  kgtd-ov  fqmtahle  vhl^aiion  cqiuSlc^blir 
to  pay,  the  lawiii^Mra  promife;  afotiion^  a  legal  or  equi-  gstion  or  doty, 
table  dalyt  it  is  a  fufficient  coofideration  for  an  .a^iual  pro- . 

mife.  /i.  290 

131.  So  any  jKora/  obligation  to  pay  is  a  fuificlent  confi-       Men]  obU^ 
doatioQ.  Jb,  294    g***®*^- 

Per  Btdl*  J. — the  rule  as  to  confideration  of  lob  to  the  ^ 

plaintiff  or  benefit  to  the  defendant  is  too  narrow*  lb. 

132.  An  a£lion  lies  to  recover  money  won  upon  a  wager,    -  Wager,  rrrtr- 
**  whether  a  decree  of  the  Court  of  Chancery  would  be  re- 

**  verfed  or  not  on  appeal  to  the  Houfe  of  Lord%,^'  Unlefs 
there  be  auT  fraud  or  circum(iattce  that  (hew  the  motion  to 
^have  been  immoral  or  corrupt. 

Jones  v.  RandaUn         37- 

133.  If  the  wager  had  been  made  with  one  of  the  Lords        If  with  coua- 
or  one  of  the  judges,  or  with  a  cousfel  or  attorney  ia  the  cat^e^    *^»  ^^'  '^*^^*** 
it  would  have  been  illegal*  tt^  39»  40- 

Ftr 
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Voluntary 
wager  on  the 
fez,  tec. 


lit  gencYat 
tragers  .allowed. 

Unlefs  tend- 
ing to  breach  of 
the  peace. 


acCumpCt. 

•  »  ■ 

Per  Lord  MamJiFld — Contrails  not  prohibited  hy  pqfithyf 
laiVf  nor  adjudged  illegal  hj  frecedtnfy  nor  contrary  to  prin- 
ciples of  morality  may  neverthdefs  be  voidy  as  againft  prin- 
ciples of  found  policy— this  contrail  is  equal  between  tbe 
parties. 

jfones  V.  RandalL         Page  39,  \d 

134,  An  a^ion  will  not  lie  upon  a  molunlary  'usager  between 
two  indifferent  perfons  on  the.y^x  of  a  third  perfon  who  has 
appeared  and  ad:ed  as  a  inan.    i .  Bccaufe  fuch  enquiry  tends, 
to  indecent  roidence.    2.  Becaufe  it  tends  to  di/lurh  the  peace  of 
the  iruK^idual  and  offocieiy. 

Da  Cojla  v.  jfones,         729,  736^ 

(The  judgment  was  arretted  in  this  cafe.) 

'3^1*  Wagers  in  general  are  allowed^  unlef&  where  reftrain- 
edby{btute«  IL  734 

136.  But  where  a  wag^f  is  laid  upon  a  fubfeA  that  tends 
to  a  breach  of  the  peace,  or  a  violation  of  chaflity,  or  that  is 
contra  bonos  moretj  it  is  unlawfuL  "  lb* 


Or  injuriottt  137.  So  if  it  affeft  the  intereft  or  feelings  of  a  tllird  pcr- 

to  feelings,  &c.       f^„^  jj^^ 


This  no  ob- 
je;3ion  in  the 
inveAigation  of 
light. 


Ii^Mrance. 


Exorbitaat 
fees. 


138.  But  wherCTcr  a  queilion  arifes  upon  a  real  matter  of 
right,  it  IhaU  be  tried,  though  the  intereft  of  third  perfons 
not  parties  may  be  affeded  by  it.  -^736 

(If  a  ftake  holder  receive  money  of  both  parties  pending' 
a  wager,  the  winner  may  maintain  an  a6lion  againil  the  ftake- 
holder ;  for  upon  the  wager's  being  won,  the  money  is  a^u- 
ally  the  winner's,  though  he  cannot  recover  it  before  the  fad 
is  made  to  appear.  10  Mod.  315.  Holt  37.  Sid.  ^ 
Sho*ttf.  157.  He  muft  at  his  peril  take  notice  who  it  is  that 
wins  the  wager.     Freem,  264.) 

139.  A  policy  on  they^."c  of  a  perfon  is  a  «tuager'mg  poluf 
within  the  Statute  14  Geo.  3.  chap.  48.  by  which  «*  all 
**  infurances  upon  lives  or  any  other  event  or  events  without 
**  any  intereft  in  the  parties  are  made  null  and  void.** 

Roebuck  V.  Hammerton,  737 

140.  Money  had  and  received  lies  to  recover  tlie  excefs 
of  exorbitant  fees  taken  by  a  Cuftom-houfe  officer  from  the 
mafter  of  a  veiFel,  upon  his  taking  out  his  cocquet  and  bond, 
purfuant  to  Stat.  13  and  14C.  2.  c.  11.  f.  7.  though  the 
lUtute  impofes  the  duty  on  the  mafter  perfonally,  the  ow^ners 

may 


%iij  recover  the  excels  in  affumpjit  for  money  had  and  re- 
trciTcd. 

Steven/on  v.  Mortimer.         Page  805 

In  an.  af^iorn  for  money  had  ana  received  neither  party 
fliall  be  allowed  to  entrap  the  other  in  form.  lb. 

If  the  parties  go  to  trial  upon  an  apprehenfion  that  there 
18  one  queftion  only  to  be  tned,  the  plaintiff  fhall  not  be 
permitted  to  furpriice  the  defendant  at  the  trial  by  another 
l^roumL  ^  Ib» 

The  plaintiff  in  this  cafe  gave  notice  that  he  meant  to  in-       Notice. 
M  that  too  much  was  taken ;  and  therefore  both  came  to 
the  trial  with  equal  knowledge  of  the  matter  in  difpute. 


{fee  this  cafe  in  Agents) 
V.  2S/r.  915.  ft 


Burr.  1 01 2.) 

141-.  If  a  redor  give  A.  Bi.  a  certificate  to  the  b'ifhop  and  For  curate 
thereby  appoint  him  curate  of  his  church,  promiiing  to  allow  falary. 
.  him  a  &lary  of  fo  much,  and  to  continue  him  in  the  office 
tiO  otherwife  provided  of  fome  eccleiiaflical  preferment,  un- 
kfs  lawfully  removed  for  any  fault,  the  curate  though  dif- 
eharged  by  the  re6lor  may  maintain  affumpjh  for  his  falary, 
not  having  been  provided  with  any  ecdeiiaiUcal  preferment 
or  bwfiilly  removed  for  any  faultw 

Martyn  v,  Hynd,         437 

142.  A  in  confideration  of  iK  los.  7dh  received  of  B,       Collateral 
undertakes  in   writing  to  be  anfwerable  for  the  due  pay-     undertaking, 
nent  of  Gv  H's  note  to  the  order  of  the  faid  B,  payable 

in  five  months  afterwards ;  and  before  the  note  was  due  A 
became  bankrupt,  H  did  not  pay  the  note  when  it  became 
due,  it  was  held  that  A's  undertaking  was  a  collateral  en- 
gagement only  in  cafe  H  (hould  not  pay  the  note  when  due, 
and  therefore  it  reded  in  contingency  at  the  time  of  A's 
commiflion,  coufequently  it  could  not  be  proved  under  it. 

Ex  parte  Adney.  460 

143.  If  money  be  paid  by  miftake  to  an  agent  and  placed  Faynent  to 
by  him  to  the  account  of  his  principal  but  not  paid  over  to  aj^ent  by  mil**- 
the  principal,  ajfumpjit  for  money  had,  &c.  to  the  ufe  of  the  '*^^*  ^ 
perfon  who  has  paid  it  will  lie  againft  the  agent ;  the  mere 

pt^Mg  fuch  money  in  account^  or  making  reji  without  new 
oedit  given,  fre(h  bills  accepted,  or  further  lum  advanced  for 
the  principal  in  confequence  of  it,  is  not  equivalent  to  a 
payment  over. 

BuUer  v.  Harrifon.         ^6$ 

Vol.  I.  D  Per 


5<5 


<)wner8,  maf- 
trr,  necelTaiict 
fur  fliip. 


cootradt 


To  recerer 

ba«.k  winnjiigfi 
lottery. 


▼rr  |trcnuuni» 
uf  iiiluraiicc. 


SSuti^t. 

P^r  Lord  Mansfield, — The  law  is  dear  that  if  an 
pay  over  the  money  which  has  been  paid  to  him  by  miflakey 
he  does  no  wrong,  and  the  plaintiff  muft  call  on  the  principaL 

BdUr  y*  Harrifon.         ]^ge  565 

1 44.  /ffvmpftt  lieft  againil  the  owners  of  a  fhip  for  fiecef- 
Janes  fumifhed  for  it  by  order  of  the  mafier^  though  the  roaf- 

ter  be  l^ee  of  the  fhip  for  a  term  of  years  under  covenant 
that  he  fhall  have  theyo/r  management  and  employ  her  for  his 
own  Jole  benefit  J  &c.  and  that  he  fhall  ropair  her  at  his  own 
fole  c^<,  and  though  fuch  neceiTaries  were  furoiflied  with« 
out  the  knowledge  of  the  owners  or  without  their  being 
known  to  the  perfon  who  fupplied  them.  "^ 

Rich  V.  Coe.         636 

145.  But    if  the    perfon    fupplying    fiich    neoefikties 

(No.  ii.)>  had   notice  of  the  contrail  between  the  own^ 

and  paafter,   there    might    be  ground  to  fay  he  memt  to 

•abfolve  the  owners.  Ih.         659 

146.  jyfumpjit  for  money  had  and  received^  will  not  lie  to 
recover  back  mnnningi  paid  by  the  lottery-office  keeper  or  infurer 
of  lottery  tickets  to  the  infurcd  in  confequence  of  having 
injured  his  tickets  contrary  to  the  (latute* 

Browning  v.  Morris,      .    790 
(v.  z  Black.  1073.— i/irvi.  ^'''^^-  ^5«) 

147.  But  fuch  a£kion  (No.  13.)  will  lie  to  recover  die 
premiums  of  infunmce  paid  by  the  injured  to  the  lottery- 
ofiice  keeper.  Ih,         791 

Per  Lord  Mansfield,  The  rule  is  in  pari  deJido  potior  g/f 
comUiio  defendentis ;  and  it  holds  where  the  contcan  is  exe- 
cutcxi  and  the  money  paid  in  pari  deliSo-^or  inftance  in  bci- 
bcry»  if  a  ihan  pays  a  fum  of  money  by  way  of  a  bribe  he 
cannot  recover  it  in  an  adlion  %  but  where  contraAs  or 
tranfa6iions  are  prohibited  by  pofitivc  ilatutes  for  the  faike  of 
proteding  one  fet  of  men  from  another  ict  of  meoy  the  one 
from  their  fituation  and  condkion  liable  to  be  opprefled  or 
impofcd  on  by  the  other,  there  the  parties  are  not  in  pari 
d:li3o\  and  in  furtherance  of  thefe  flatates  the  perfon  injured 
after  the  tranfadion  is  iiniflicd  and  compleated,  may  bring 
his  adlton  and  defeat  the  contra^.  — So  in  an  ofurious  tran- 
fa^\ion  the  party  injured  may  have  an  aftion  for  the  esicefs. 
So  a  bankrupt  who  has  obtained  his  certificate  may  main- 
tain an  aclion  againft  a  creditor  who  took  a  large  fum  of 
Okuney  to  iign  certificate.  &,         791 


T.  Lonvry 


Mnmfix*  51 

(.T.  Lovuj  V.  Bmtrdkuf  3ougi.  452.  ContnSL)  ?inA  Smkb 
T.  Bromkj^^    Dough    671.   AJfum^\.^  Cowper  197,   Af- 
famfJU.) 

148.  J^ump^t  for  monqrhad  and  received  will  not  lie       Nottofeco- 
to  recover  an  leXorbitant  demand.  d^*^d.  '^* 

Jefiws  V.  Brotti*        Page  793 

Jn  thia  caufe  (Jejiont  v.  Brooke)  A,  in  confideration  of 
advancing  45I.  for  which  he  takes  the  borrower's  note  of 
liaady  fayMi  on  demand^  ftipulates  to  have  half  of  the  profit 
.upon  a  rfifale  of  certain  goods  intended  to  be  purchafed  by 
the  .borrower  with  the  money ;  two  hours  after  the  purchafe^ 
A  dei^atida  payment  of  the  note ;  and  the  fame  night  puts 
a  perfon  into  pofleilion  jointly  for  himfelf  and  the  borrower^- 
.the  neat  profits  upon  a  ie-(ale  were  5I.  the  bargain  is  un- 
conicionable,  and  therefore  A  (hall  not  recover  his  fhare  of 
the  profit^  in  an  a&ioh  for  money  had  and  received.  Ih, 

149*  S.P.  decided  in  Plumbey.  Carter^  cited  ibidem*  See 
Jjfo, 

Floyer  v.  Edwatdt^         1 19 

150.  AAion  for  money  had  and  received  does  not  he       Eaciic  officer, 
againfi.  an  excile  officer  to  recover  back  an  over-payment. 

Wbitbrtad  v.  Broohjhaak.         67 

i;i.  A£Uon  for  money  had  and  received  lies  by  the  true       By  owner  of 
•vner  f>i  money  or  notes  againft  a  third  perfon  into  whofe    »»oncy  and 
hands  they  have  come  malajide^  provided  their  identity  can    ^^^^^ 
be  traced  and  afcertained. 

Clarh  V.  Shte  and  Johnfon.         197 

fir  Lord  MantfieU.  This  is  a  ^liberal  a6^ion  in  the  na- 
ture of  a  bill  in  equity,  and  if  under  -  the  circumftances  of 
the  cafe  it  appears  that  the  defendant  cannot  in  confcience 
retain  what  is  the  fubje^  matter  of  it>  the  plaintiff  may 
well  fi4>port  his  adklon. 

Lord  Hardnvlcke  exprefles  his  difapprobation  of  the  cafe 
of  Tomkiiu  V.  Bernett  [Salk.  22.)  for  in  that  cafe  there  was 
Contrad  not  par  dtliSum,  Ih» 

(v.  this  cafe  in  ConiraQJ) 

152.  A6ki6n  for  money  had  and  received  does  not  li^  to       Money  ^A 
recover  back  money  paid  for  the  releafe  of  cattle  diftrained    ^'^[f^***' 
damage  feafant,  though  the  diilrefs  were  wrongful. 

Linden  v.  Hocper,         414 

D  2  Pir 


cattle. 


Si 


Waiver  of 
toiL 


Goods  in  exe- 
cution. 


iSHtumpat. 

Per  Lord  MansJUIJ,  The  plaintiff  may  be  allowed  to 
wave  the  trefpafs,  and  bring  an  ad  ion  for  money  had  and 
received,  in  fuch  inftances  where  the  relief  is  more  favour* 
able  to  the  defendant  and  where  he  eafes  the  defendant  of 
fpecial pleading  and  takes  the  nTque  of  being  furprifed  upon 
himfclf ;  but  in  this  cale  he  eafes  himfelf  of  the  difHcuhy 
and  precifion  of  fpecial  pleading  and  the  burthen  of  proof 
confequent  thereon  and  expofes  the  defendant  to  uncertain** 
ty  and  furprifc.  Lindon  v.  Hooper,  Page  419 

153.  But  in  cafe  of  goods  taken  in  execution  and  fold 
under  a  warrant  of  diflrcfs,  under  a  convi6lion  if  the  con- 
vidion  is  quafhed,  and  confequently  there  could  be  no  juftU 
ikation,  the  owner  may  waive  the  tort  and  bring  an  action 
for  money  had  and  received. 

Feltham  v.  Terry,     cited  Ih.  419 

For  in  this  cafe  the  plaintiff  by  bringing  his  adion  for 
money  had  and  received,  could  only  recover  the  money  for 
which  the  goods  were  fold,  but  if  trefpafs  had  been  brought 
the  defendant  muft  have  pleaded  fpecially,  and  the  plainttfF 
might  have  recovered  damages  far  beyond  the  money  adtually 
received  from  the  fale  of  the  goods*  lb* 

154.  So  when  goods  are  taken  in  execution  which  arc 
vqt  the  property  of  the  perfon.  againll  whom  the  execution 
iffued.  lb.         419 


Not  fTopcr  ^5S'  ^^  a6lion  for  money  bad  and  received  (with  no  other 

tj  uy  warranty,     count)  is  not  a  proper  a^ion  to  try  a  *!varranty. 

Power  V.  Wells.  8 1 8 

In  this  cafe  [Ponuer  v.  Wells)  money  and  a  hbrfe  were 
given  in  exchange  for  another  warranted  found  which  was 
unfound  at  the  time. 

(Vide  Stuart  y.  Walhhuy  Douglas  18.  and  note  the  differ- 
ence between  count  for  mor.ey  had  and  received  only,  and 
an  aftion  of  ajfumpjit  to  try  the  warranty.  Ib^ 


Douglas. 


JuflgTiicnts 
of  foreign 


156.  Indeltlatus  ajfump/it  will  lie  on   the  judgment  of  a 
foreign  court  without  declaring  upon  or  proving  the  grounds 
and  caufe  of  adtion  on  which  the  judgment  went. 

Walker  v.  IfTttter.       ,  i 

In  indebitatus  ajfuntpfit  on  a  foreign  judgment  the  judg- 
ment is  fhewn  as  a  conlidcration.  ib» 


157.   Par 


Douglas, 

157.  Per  BuIUry  J.  AU  the  old  cafes  (hew  that  wherever   ^  imJMtatus 
wdditaius  ajfump/lt  is  maintainable,  debt  alio  is.  Ib^   affumpJit^^diU  . 

(Sec  2  Burrows  1 008.^ 

'Till  Slade*s  t^afe  a.  potion  prevailed  that  on  a  (ingle  contrafl 
for  a  fum  certain^  the  a^dlion  mull  be  debt;  but  it  was 
held  ia  that  cafe  that  the  plaiutiff  had  his  eledlion  either 
to  bring  affum^it  or  dtbt.  lb. 

15$.  /^£r»2/^r/ for  the  value  of  a  horfe  warranted  found       Exprefswir- 
Khivh  provtfd  unfound,  is  a. proper  form  of  adiicia  although    ninty. 
there  has  been  an  exprejs  warranty ^  for  promifes  may  be  either 
ei^eQited  or.  executory — the  diib'ndUon  is,  that  in  one  you 
may  traverfe  the  confideration,  in  the  other  not. 

StuarXs.  IVilhin^,     1.8  to,  ^  I 

y^^  It  ires  although  the  warranty  is  of  fomething;  pall       Warranty  of* 
or  then  exifting— a.  warranty  extends  to  all  the  faults  known    fomcthing  paft. 
o(  unknown  to  the  feller,  felling  for  a  found  price  without^ 
warranty  may  be  a  ground  for  an  ajjumpjity    but  in  fuch 
ctfe  it  ought  tp  b«  laid  that  defendant,  knew  of  the  unfound- 
ncfs.        '  lb.. 

160.  (^a)  Ajjump/h  for  money  had  and  received  .will  not  He       CoDtraa 
irfien  money  has  been  paid  on.  a  contract  which  the  other,  open, 
party  contencU  to  be  ftiU  open. 

Wejten.  y.^Dpwnes  23,  2d^&  n. 

Per  Lord  MansJieU:    Where  there  is  a  fpecial  cojitradl,^ 
the  defend^t  ought  tp  h^ye  iiQtii:e  that  he  is  fued  on  that 
conlrad.  lb. 

t6o.  (b)  The  pljJotiff  had  purchafid  a  pair  of  horfes  for.       lb. 
fe^oiy  guineas  from  the  defendant,  which  he.  undertook  to. 
take  back  if  returned  within  a  month,  the  plaintiff  return- . 
ed,  the  firll  pair  within  the  ntpnth  but  took  a  fecond  pair, 
thefe  he  alfo  returned  and. took  a  third,  which  he  offered  to . 
return;  but  thc  def»nidant  refufing  to  take  them,  he  brought 
his  a6iion  for  money  had  and  received,  and  it  was  held  not., 
tqlic,  the  contratt  being  ftill  open.  lb. 

Per  Bidler  J.     Thcvdefendant  has  not  precluded  himfelL 
frpm.  entering  into  the  nature  of "  the  contra^  by  taking 
back  the  latt  pair  of  horfes — where  the  contra£l  is  open  it 
fliuft  he  ftated  fpccially.  ^        ;  /^. 

1 6 1..  Indebitatus 


54 


Older  under 
%&  of  pdiilta^ 
meot. 


Goods  en- 
ffuiltfdfor  fiUe. 


Notice  of 
nature  of  de- 


Jar  dividend 
under  commif- 
fion. 


td. 


Special  agree- 
ment, general 
counts. 


Infuramce. 


Sabryof 
•urate* 


Douglas, 

i6i.  IndehUaitu  aJfuiAffit  lies  upon  an  order  to  pay  nioney 
under  the  authority  of  an  ttlBt  of  parliamera. 

The  Ktrig  V.  Tor4s^         Page  387 

162  AJjumpJh  for  money  had  and  received  wiU  lie  if  A 
haviftg  obtained  polTefton  of  goods  (lottery  tickets)  cntruft* 
ed  to  B  by  C,  to  be  fold  at  a  fixed  price,  and  at  th^  time 
when  the  goods  are  to  be  re-delivcred  or  th^  price  account- 
ed for,  refufes  either  to  return  them  to  B,  or  to  pay  the 
fixed  price,  and  B  being  threatened  with  an  aftion  by  C,^ 
pays  him  the  price,  for  A  (hall  be  prefumed  to  have  fold  the ' 
goods.' 

Longchafiip  v.  Keimff*         13^1 ' 

163.  Rut  in  fuch  a  cafe  the  plaintiff  muft  have  riven  the 
defendant  notice  of  the  nature  ({f  his  demand  becauie  a  party 
fhaD  not  be  permitted  to  avail  himfelf  of  the  generali^  of  a 
declaration  for  money  had  and  received  to  furprize  the  de* 
fcndant,  •^^•131 

164.  ^ff.  If  Affump^t  for  money  laid  otit  and  expended 
would  lie  in  the  above  cafe.  ih.  134 

Where  the  demapd  is  for  a  fpecific  thing  an  $6Uon  can- 
not be  maintined  in  this  form.  Ib^ 

\  65.  AJJutupfit  win  lie  aprainft  the  aflignees  of  a  Bankrupt 
for  a  creditor**  (hare  under  an  order  of  xhe  commlffuniari  for  a 
dividend. 

Bro^un  and  another  v,  Btdlen*         39^ 

In  fuch  a£lion  the  proceedings  before  the  commifiloner^ 
are  conclufive  evidence  of  the  debt— and  the  afTignees  cannot 
fet  off  a  debt  due  from  the  plaintiff.  ib^ 

166.  If  the  declaration  contain  a  count  oil  a  (pecidl  agree*, 
roent  and  alfo  general  counts,  though  the  pkintiff  fail  in  prov- 
ing the  fpecial  agreement  he  may  go  into  evidence  ot\  th^  ge-^ 
neral  counts. 

^  Fit^  V.  Bacomb^  6^8; 

167.  In  AJ/umpfit  on  r  policy  ofinfurance  as  for  a  iQtal  lofs 
ail  average  lofs  may  be  recovered. 

{lb.  in  Note.)  704. 

168.  If  the  title  for  holy  orders  is  an  appointment  to  be 
curate  of  the  reftor's  church  'till  othcrwife  provided  for  by 
tome  ecclefiiaiircat  preferment,  or  for  fault  by  him  cammitted, 

Uiwfulv 


Id. 


Id. 


ExtortloQ. 


MimpQt* 

hwCuIly  removed.     Tlie  party  cannot  be  removed  witheut 
cude  whik  the  grantor  remains  re&or  of  that  parifh. 

Martyn  v.  Hitid,         P^ge  137 

169.  And  he  may  bring  ajumpjit  againft  the  redtor  for  the 
ialary.  iL 

170.  But  if  the  re6tor  is  bona  fide  preferred  tor  another 
living  the  obligation  ceaifes.  Ih^         142 

171.  Flaintifi^s  brother  was  a  bankrupt,,  and  (he  was  in- 
duced by  an  agent  for  defendant*  \ifho  was  a  principal  ere- 
ditor,  to  pay  him  40L  to  figa  the  certificate... — Per  Lord 
Mansfieldj  ft  was  iniquitous  and  illegal  to  take  and  therefore 
to  detam  this  40L  if  a  man  makes  u&  of  his  power  to  extort 
money  from  one  in  diftrefs,  it  is  certainly  illegal  and  oppref- 
^"^t^^  and  whether  it  was  the  bankrupt  or  his  Mer  that  paid 
the  money,  it  is  the  fame  thing. — Verdi£k  for  the  plaintiff 
lA  adioa  ibr  money  had  and  received. 

Snulh^».  Bromby*         671 

ft 

Petf  'X.ord  Mansfield^ — The  reafoa  given  in  «Sr«//A  v» 
Brtmley^  \  SalK  pi*  2-.  is  abfurd^  fokrui  nou.  ft  Injuria — ^if 
the  a6t  is  in  icfelf  immoral,  or  a  violation  of  the  general 
kivs  of  public  poh'cy,  there  the  party  paying,  (hall  not 
kavc  an  action  for  ib  much  mon^y  received ;  for  where  both 
parties  are  equally  criminal  againft  fuch  genera^  laws,  the 
nik  is  poikr  efit  conditio  defendentity  but  there  are  other  laws 
which  are  calculated  for  the  protection  of  th^  fubjed^  again  il  * 
o^reffion,  extortion,  deceit^  &c.  if  fuch  laws  are  violated,. 
and  the  defendant  takes  advantage  of  the  plaintifPs  condi* 
tk>n  or  iitiiation,  there  the  plaintiff  (hall  recover;  and  it  is 
aftonifhinjg  that  the  reports  do  not  difljnguifh  between  the 
violation  of  the  one  fort  and  the  other.. 

(v.  ^i^/ii.  411.  P/.  7.     Skin.  ^12.     ^Mod.  t6i.     Comi^ 
447.     a.  i>.  &  JS.  j6i*     3  Dn  &  -E.  17^     I  Hen^  £L  65.). 

f  Dumjhrd  and  £ajt. 

172.  Where  two  pariikes  had  been*  a  long  tunc  utiil-v  Sexton's  fa- 
ed,  and  had  had  a  joint  fexton  who  was  paid  by  both,  and  ^X* 
afterv^ards  one  of  them  claimed  a  n^t  of  eleding  a  feparate 
iextoo,  of  which  they  had  given  notice  to  the  other,  that 
other  pariflji  cannot  maintain  aiv  a6lion  for  money  paid,  laid 
out,  and  expended  to  the  ulie  of  the  fird  parifh  for  their 
§iMa  of  the  fexton's  (alafy. 

S^&ie*  and  others  v.  Lewis  and  atwtbcr^         20 

*73-  Neither 


SS 


56 


3CCumpat» 


Right  of 
Daton. 


Payment  of 
falary  joint. 


Payment 
•gaiiifl  confent. 


PaymcDf  un- 
d.rcpunteifcit 
authority. 


ed. 


t  Dumford  Vin6,  Eaft, 

173.  Neither  can  the  right  of  the  ftxtonbe  tried  in 
cafe,  without  his  being  a  party  to  it. 

Stoket  and  ofben  v.  Lewis  and  another*  Psgc  2^ 

1 74.  Neither  is  the  payment  of  the  falary  a  joint  obb'g»i> 
tion  on  the  two  pariftie^y  for  the  fexton  in  fuch  cafe  cannot 
bring  his  aflion '  againft  one  of  the  parifhcs  for  the  whole 
fum.  IL 

• 

175.  jlffi^mbfit  for  money  paid,  kid  out  and  expended, 
will  not  lie  where  the  money  has  been  paid  againft  the  cx- 
prefs  confent  of  the  party,  for  whofe  ufe  it  is  fuppoied  to 
have  been  paid.  li.         2 1 

'176.  If  A.  be  indebted  to  B.  and  pay  fuch  debt  to  the 
s^ttorney  of  a  pcrfon  fuing  A.  in  B's.  name,  but  without 
his  authority  B.  may  notwithftanding  recover  in  an  a6lion 
for  money  had  and  received  agarnft  A.  whofe  remedy  i» 
againft  the  attorney,  who  trufted  to  the  counterfeited 
warrant  of  attorney  as  from  B.  althouc^h  he  conceived  that 
he  was  adling  under  a  real  authority. 

'  Rob/on  y.  Eaton.         5^ 

177.  Ilic  defendant  in  this  cafe  being  really  Indebted  to 
the  plaintiff,  one  Davis  forged  a  power  of  attorney,  an<it 
impowercd  an'  attorney  of  the  name  of  Hodgfon^  to  bring 

^  an  adlion  ip  the  name  of  the  plaintiff  againft  the  defeixdant, 
the  a^ion  was  brought  ^n  the  court  of  common  pleas,  and 
the  defendant  paid  the  money  into  court,  which  Hodgjm  took 
out  and  paid  it  over  to  Davify  who  then  abfconded.  Jh. 

1 78.  The  nature  of  an  account  ftated  is  this ;  the  parties 
Account  fiat-     meet,  difcufs  their  feveral  claims,  atid  ftnke  a  balance,  at 

which  time  ciiher  party  is  at  liberty  to  dcftroy  the  vouchers, 
Sec  and  after  that  the  bahmce  is  never  to  be  difputed — it  i«. 
an  agreement  by  all  the  parties,  that  all  the  parts  are  true. 

Truem^n  v.  ffurfi.  38 

(v.  B.  N.  P.     129.) 


id. 


1 79.  This  was  formerly  very  conchifivc,  but  of  late  a 
greater  latitude  has  prevailed,  in  order  to  remedy  the  errors 
#hich  may  have  crept  into  the  account  in  furcharging  the 
items, 

Trueman  v.  Hurfi.  Ih.^ 

This  was  an  a6^ion  of  ajfumpjit^  the  firft  count  was  on  z^ 
promiffory  note  given  by  defendant  for  board  and  lodging, 

&c.* 


&c.  viothcr   on    an  account  ftated,    &c.     Hea  infancy* 
nrpiication,  necefiaries,  general  demurrer. 

(v.  Infant.) 


57 


180.  On  indebitatiu  qffumpjity  an  account  current  cannot  be       -Account  cw> 
g^ivcn  in  evidence,    becaufe  the  ci^amination  of   the  iUnu    ^^^ 
'    would  be  too  tedious.         CtBd  £.   189) 

(Plaintiff  may  now  recover  part  of  the  fum  demanded  on 
an  account  ftated,  as  well  as  on  any  other.  Bull.  N.  P. 
'?9- — ^^>^  appear,  that  parties  came  to  an  accoui^t,  and 
that  a  balance  was  ftruck,  and  no  count  for  tri/imul  cOmp^ 
plaintiflFwill  be  nonfuited.         B.  N.  P.  129.) 


evene 


i8f.  A  wager  between  two  voters,  with  refpe€t  te  the  Wager  t 
event  of  an  eletlion  of  a  member  to  ferve  in  parliament,  of  deaioB. 
Jaid  before  the  poll  began  u  illegal. 

*  Allen  V.  Heam,         ^6 

182.  J^^fTf-,  whether  a  wager,  that  war  would  be  de-       Waijer,  de- 
clared againft  France,  within  three  months  is  void.  daration  o£ 

Foflerv*  Thackery, 
Yrin*  21  Geo.  3.  B.  R.  cited  in  Allen  v.  Heam.  57 

183.  A  wager  upon  the  event  of  a  caufe  in  the  houfe  of       Wager,  event 
lords,  or  the  courts  of  juftice  is  void,  if  laid  with  a  lord  of    of  fuit. 
parliament,  or  a  judge.  > 

Alkttv.Heam.         57 

1^4*  AJfumpfit  for  money  had  and  received,  lies  where 

a  payment  has  been  mide  on  a  contract,  which  is  put  an  Contraft 

•j  •'                                                                       »                    r  open,  or  pot 

W  to.  an  end  to. 

Towers  v.  Barrett.  133 

185.  As  where  the  plaintiff  purchafed  from  the  defendant 
a  one  horfe  chair,  for  which  he  paid  ten  guineas,  and  it  was 
igreed  at  the  time  of  the  fale,  that  if  it  did  not  pleafe  the 
wife  of  the  plaintiff  he  (hould  be  at  h'berty  within  three 
^ys  to  return  it,  paying  38.  66,,  per  day  for  the  hire,  with- 
in the  three  days  he  did  return  it,  and  then  brought  his  ac- 
tion for  the  ten  guineas,  refolved,  that  the  fale  being  condi- 
tional, he  had  refcinded  the  contra6k  by  returning  the  chaife, 
aod  that  he  might  recover  the  fum  he  had  at  firft  advanced. 

lb. 


its.  But 


5» 


CoDtraAr 
open. 


Dificrcnc 


Fra«£lion  of 
^7. 


fnferior  coutt, 
jirifdi<5iion. 


I  SumfordvtA  JEa/t. 

1 86.  But  i(  the  contra^  continue  opeoi  the  plaintiff 
only  recover  damages  for  the  breach  of  it,  and  then  he  milft 
Hate  the  fpecial  con  trad* 

Towers  y.  Barreit^         99g^  1^^ 

1 87.  iTic  difference  between  thofc  cafes  where  the  con- 
tradl  is  open,  and  whei%  it  is  not  fo,  ^  this,  if  the  contra6k 
be  refcinded  as  where  by  the  terms  of  it»  it  is  left  ib  the 
plaintifF's  power  to  refcind  it  by  any  a6l»  and  he  does  it» 
or  where  the  defendant  afterwards  affentt  to  it&  being  reC- 
cinded,  or  where  no  a6t  remains  to  be  done  by  the  defend- 
ant himfelf,  or  by  a  fubfeqoent  affent  by  the  defendant,  the 
plaintiff  is  entitka  to  recover  back  his  whole  money,  and 
then  an  a£Uon  for  money  had  and  received  will  lie,  but  if  the 
contradl  be  open,  the  plain tifTa  demand  is  not  for  the  whole 
fum,  but  for  damages  an'fiog  out  of  it|,  and  then  he  mud 
ftate  the  fpecial  contrad..  Hm, 

1 88.  Plaintiff  declared  os  feyeral  promifes,  the  breach 
was  alligned  on  the  6th  of  Navemberf  and  the  deCla)rati6i» 
was  of  the  fame  day  (the  firft  day  of  the  ttftl^);  is  to  be 
jeckuned  from  the  time  tite  court  began  to  fit,  and  fo  the 
breach  might  precede  It. 

Pugh  V.  Robin/on^  i&G 

(V.  Strange  21) 

189.  In  as  inferior  court,  the  declaration  mi^d  allege^ 
that  the  money  was  hari  ami  received  within  the  juiifdiciion^ 
as  wcU  as  that  the  dckadAnt  frorm/ed  to  fay  within  it. 

Trevor  v.  ffalL  1 5 1 


niuiicy  confci 
ciitioufly  paid. 


100.  Where  a  man  hat    a6lually   paid  what  the  lav^ 
.^'^^  f  •      woiud  noi  have  compelled  him  to  pay,  but  what  in  equitv 
and  conicience  he  ought  to  pay,  he  cannot  recover  it  back 
again  in  an  a£lion  for  money  had  and  received. 

Bize  V.  Dklfon.  2S& 

Barred  by  the  191.  Neither  can  he  recover  back  a  fum  paid  for  a  debt, 
ftatutc  of  limi.  ^^ich  would  otherwife  have  been  barr^sd  bf  the  fbtate 
tations.  ^£  limiutions,  or  a  debt  contra£led  daring,  his  infancy.     /J. 


Payment  un« 
^r  niidakc. 


Id. 


1 92.  But  where  money  has  beiin  paid  undtr  a  iftiftake,. 
which  there   was  no  ground  in  confcicilce  to  chtim,   the 
party  may  recover  it  back  again  in  an  a^ion  for  money  had 
and  received  to  his  iife.  y^« 

193.  In  this  cafe  a  bankrupt  had  under-written  a  policy 
to  a  brother  adlng  under  a  commifEon  del  credere^  and  » 

lofa 


lofk  apoB  the  policy  happens  before,  but  is  not  adjufted  till 
after  the  bankruptcyi  the  brother  m^y  dedufl  the  amount  of 
ibc  ]6k  from  the  debt  which  he  owes  to  the  eftate  of  the 
Imthrapif  and  if  by  miftake  he  pays  all  that  is  due  to  the 
iffignets,  without  d^duding  fuch  money,  he  may  recover 
it  £roin  the  affignees^  as  money  had  and  received  to  his  ufe. 

Mze  V.  DickfoH.         Page  286 

{Ajjum^t  for  money  had  and  received,  or  paid,  itf  virtu-  WoHcy  bad 
tfy  a  bffl  in  chancery  for  a  fpecifick  execution.  2  Po^eU  ^^  Z"^^^,^^ 
QD  Contracts  4.  j 

194.  y^wg/f/ for  money  had  and  received,  lies  againft      Ovcrfcer»f 
IDoverfeei  of   the   poor  to  recover  money   in    his  haftds  ^cpoo'* 
wbicfa  had  been  levied  on  a  convI6lion,  which  wad  afterwards 

qoafhed,  for  the  plaintiff  may  wave  the  tort,  and  go  for  the 

dear  money  really  due, 

Feldmm  v.  Terry »     -E.  1 3  C  3*  cited  in  Birch  v.  Wright. 

195.  Money  had  and  received,  does  not  Kc'  by  the  no-  ^^'^IjV^J*^ 
nnocc  of  a  perpetual  curacy  for  the  profits  therein,  till  he  ,^^y^ 

I  bfi  had  the  bi/hop's  licence,  becaufe,  until  that  he  is  not  in 
foil^fllon. 
Piwr/Pv.  MiHanh         M>  12  Geo.  3.     B.   R.  399 

196.  It  does  not  lie  by  the  nominee  of  a  donative  before      Id. 
the  bifhop's  licence  againft  a  perfon  who  receives  the  renfk 

ud  profits, . 

The  King  v,  Bifhop  of  Chejer^         405 

197.  Where  a  donative  had  been  twice  aagftient^d,  it      id. 
^Ittdd  feem,  the  nominee  cannot  maintain  fuch  a£U6n  with- 

(MA  the  biihop's  licence.  Jh.         404 

i 

198.  An  agreement  between  the  leflbr  and  the  afiid|nce  o       Sum  id  grofs. 

tfic  original  leffee,  "  that  the  leffee  fhould  have  all  the  prrf* 
BiilTes  as  mentioned  in  the  Icafe,  and  ihould  pay  a  partitnlat 
fum,  over  and  above  the  rent  annually,  towai*ds  the  good- 
will ahrady  paid  by  fuch  aflignee,"  operates  aft  a  furrcndc^ 
of  the  whole  term,  and  the  fum  referved  for  gbod^wiU,  is  to 
be  paid  annually  in  grofs,  and  not  as  rent,  and  the  aflignet^ 
oonot  diftrain  either  for  that,  or  for  the  onginal  rent,  but  he 
kw  a  remedy  by  ajfumpfit  for  the  fum  referved  for  thfc  good- 

Bmiib  v.  Map\el(Ul.         44I 
199.  A  general 


6o 

For  tolls. 


fclTmcfttft. 


Con(i(!eration 
of  aunuity. 


Coi^fideration 
not  performed. 


Warranty* 


Id. 


MumpCEt^ 

1  Dumford  and  Eafl^ 

1 99.  A  general  indebitatus  qpimp/it  will  lie  for  tolls. 

Seward  y.  Baker  ^         Page  61  &| 

jP<rr  B idler f  J. — There  is  no  doubt^  an  adlual  promife 
would  maintain  this  a6iion„  tlien  if  fo^  an  implied  one  wilf 
kktwlfe  maintain  it.  618^ 

260.  {Indebitatus  ajump/tt  lies  for  penalty  forfeited  by  a 
bye-law  of  a  company  for  not  ferving  an  office.  2  Lerf* 
252.  So  where  a  power  is  given  by  law  to  make  zSeS* 
ments  on  the  fubjed.      W.Buller^.  P.  129.) 

2QI.  The  confideratfon  of  an  annuity  being  partly  a  debt,^ 
antecedently  due  for  goods  fold,  and  the  refidue  thereofi^ 
money  paid  at  the  time  of  granting  it,  the  grantee  may  re- 
cover back  in  an  a^ron  for  money  had  and  received,  the 
whole  confideration,  if  the  annuity  be  fet  afide  for  informa- 
lity in  regillering  the  memoriaL 

Shove  V.  JVehh.  752? 

202.  (Plaint iff  paid  money  to  defendant,  on  hrs  promifc 
to  make  plaintiff  a  leafe  of  land,  and  before  the  leafe  wac. 
made  defendant  was  evid^cd,  plaintiiF  recovered  in  a/fumpjit^ 
the  confideration  not  having  being  performed.  Palmer  36^ 
Bri^gt  Cafe — &  2d  Dumford  vsA  Ea/t.  366:^ 

2  Dumford  and  EcLpi 

203.  If  a  horfe  fold  at  3  publick  aud^ion  be  warranted* 
found  and  fix  years  old,  and  if  it  be  one  of  the  conditio 
ons  of  fal'e,  that  he  fhall  be  deemed  y^t/ik/  unlefs  ieturned  in^ 
two  days  J  this  condition  applies  only  to  the  wacranty^  of.' 

founJmfs. 

Buchanan  v.  Farnfham^  74^ 

204.  Therefore  where  a  horfe  fold  with  fuch  a  warranty 
was  difcovered  to  bo  \i  years  old  ten  days  after  the  fale, 
and  was  then  offered  to  the  feller  who  refuted  to  take  him ;; 
it  was  holden  that  an  adlFon  might  be  maintained  by  the 
buyer  againfl  the  ftllcr,  and  his  right  to  recover  is  not  aiFe^- 
ed  by  his  having  fold  the  horfe  after  offering  him  to  the  de- 
fendant. Ih. 

« 
Per  Lord  Kenyon.     The  condition  of  fale  muft  be  con- 
fined in  this  cafe  to  the  circumflan^e  of  unfoundnfs^  there 
i^  good  feafe  in  making  fuch  condition  at  publick  fales,  be- 
caufe  notwithflanding  dl  the  care  that  can  be  taken  many 

accidents. 


aceidents  may  happen  to  the  horfe  betv^een  the  time  o^  fak 
Ind  the  time  when  the  horfe  may  be  returned,  if  no  time 
;  were  limited :  the  circumilance  of  the  age  of  the  horfe  is 
I  not  open  to  the  (ame  difficulty. 
!  Buchanan  v.  Parn/haw.         Page   745 

i  A  %  \  *         A»  Ajrreement 

!     205.  An  agreement  between  a  debtor  and  his  creditors    to  acccpi  Ida 

^t  diey  will  accept  a  compofition  in  fatisfadlion  of  their    fum. 
ivfpedive  debts  to  be  paid  in  a  reafonable  time,  cannot  bt 
iplsukd  to  an  action  of  afimfjit  brought  by  one  of  the  cre- 
ditors to  recover  his  whole  demand.     The  agreement  was  a 
I  mdampadmn  in  its  creation  Unlefs  the  creditor  had  accepted 
I  the  lefs  fnm  in  fatisfa^kion  ;  if  the  debtor  had  affigned  over 
:  aD  his  effcdks  to  a  truftee  in  order  to  make  an  equal  diftri- 
bction  anongfl  all  his  creditore,   that  would  have  i)een  a 
;  good  confideration  in  law  for  the  promife 

HeatlKote  v,  Crooijhanks.         24 

?tr  Afihurfiy  J.— A  promife  to  forgive  a  certain  fum  part 
of  a  debt,  is  h'ke  a  promife  to  give  that  fum ;  but  fuch  a 
promife  is  a  nudum  paSum^  for  want  of  a  confideration,  and 
tkrcforc  is  not  binding,  unlefs  it  be  executed — that  is^ 
not  obligat<>ry  without  acceptance — a  tender  is  not  in  all 
ofea  equivalent  to  payment ;  if  it  be  pleaded  in  bar  of  a  ' 
promife,  it  is  in  taken  as  a  payment,  but  as  a  bar  to  the 
idion — ae  the  plaiotiiF  refofed  to  take  leCs  in  this  cafe  than 
tlie  whole  demand^  this  plea  is  clearly  bad.  lb. 

Collateral 

206.  A  promife  in  thefe  words  **  if  you  •  do  not  know    undertaking. 
I*  him  you  know  me,  and  I  will  fee  you  paid*''     Not  being 

b  writing  is  void  by  the  ftatutea  of  frauds. 

Mat/on  V.  Wharam.    80 

lb. 

207.  So  is  this  *•  you  muft  fupply  my  mother-in-law 
with  bread  and  I  will  fee  you  paid." 

^ontt  V.  Cooper  there  cited,  and  alfo  in  Cowfer*  227 

208.  The  defendant  Wbaram  applied  to  the 'plaintiff  to 
icw^ooc  Coukhard  of  Pomfret  with  groceries,  the  plaihtifiF 
aid  he  did  not  know.  Coult hardy  nor  any  pCi  (on  in  that  part 
of  the  world ;  upon  which  the  defendant  replied  •*  you  know 
^  and  I  will  fee  you  paid V  The  plaintiff  faid  then  he  would 
fcnrchimand  the  defendant,  repeated  the  fame  wor^is,  Coul- 
thard  ordered  goods  which  was  fent :  He  was  made  debtor 
n  the  plaintiff's  books,  and  they  applied  to  him  for  payment, 
which  not  being  paid,  this  a^^ion  was  brought  againit  the 
tondant  on  his  undertaking.  IS, 

209,,  If 


lb. 


2  Dttm/orJ  and  E^i 

109.  If  the  pcrfon  for  mhok  ufe  goods  are  furnii 
Viable  at  ally  any  other  promife  by  a  third  perfoa  to  p^ 
that  debt,  muft  be  in  writing,  otherwile  it  is  ypid  by  the  fi^\ 
4ixie  of  fWiud«# 

Mat/on  v.  Wbaram,         Page  8e> 

•210.  There  is  no  diftin^Uon  between  a  promise  to  pay  fof 
^ods  fumiihed  for  the  ufe  of  another  noade  irfpre  they  ait 
delivered,  and  one  made  afi^*  A 

(V.  Blrkmure  v.  Darnel!*  i  SM,  17.  WUltams  ▼.  Ltfer* 
^Bftrr.  1886.  Read  v.  Nq/h.  i  H^iU*  305,  Ld.  Ray.  1085* 
2  Wdi*  94.  Juftice  BuUer  fays  many  of  the  doubts  hav€ 
.^rifen  upon  this  ilatute»  by  making  ufe  of  the  word  coBor^ 
icraif  which  is  not  uled  in  the  a^l,  the  proper  coofidcratioii 
is  whether  it  be  a  promife  to  anfwer  for  the  debt  of  ano- 
ther ;  for  if  it  be,  though  it  be  upon  a  new  confiderationi 
and  therefore  ftriftly  fpeaking,  not  a  enteral  luidertakingy 
yet  it  is  within  the  ttatute.     B.  N.  P.  JI77.) 

Bond  taken  311.  Where  a  perfbn  wQl  not  rdy  on  the  promife  wBicfa 
*^  *  d'^h'^^r  ^^^  ^^  ^^  "**  '  ^^^  takes  a  boiid  as  a  fecurity,  having 
yjmpfJl^m      ^^o^*f "  ^*®  o^"  remedy,  he  cannot  rcfort  to  an  a^ioQ  rf 

Toii^Smnt  V.  Marlitmant.         100 

212.  Therefore  if  a  furety  bound  with  his  principal  for 
pay<9entpf  iDoney  by  iofl^^eots,  took  a  bond  from  tbe  prin« 
4cipal,  conditioqed  for  pajr^sent  of  the  amount  of  the  inftal- 
mcnts  before  the  firil  pf  them  will  become  due,  and  before 
that  tij^e  the  pri^q^^  becomes  bankrupt  and  obtains  his 
certificate,  and  afterwards  the  inftalment  bond  is  difchanrged 
^y  the  (uraty,  h^^icaitnot  m^ntain  an  a^ion  againil  the  prii>- 
cipal  for  money  paid  to  hfs  vfe,  foi*  be  has  relied  on  the  bond 
^s  his  fecurity»  and  not  on  |be  promife  which  the  law  would 
have  raifed.  lb* 

^}$.  Per  Bisller  J. — Pronrifes  in  law  only  exift  where 
$barc  is  no  exprefs  ftipulatioii  between  (be  parties.  Ib» 

Pcrfon  inter-      2 1  A.  If  a  trader  become  bankrupt  by  lying  in  prtfon  two 

fering  w^h        j^^nths  after  in  arreft,  his  afifignees  may  maintain  ao  adion 

f^p(,  "'  ibr  money  had  and  received  again  (I  a  perCon   who  having 

notice  that  a  commilfion  would  be  ifHied  again  ft  him,  fold 

his  goods  and  paid  him  the  produce  before  the  expiration  of 

the  two  months. 

JCttt^  V.  Leiih,  ijLi 

(v.  3  mu.  304.) 

iij.  The 


2  D»rn/orJ  and  Eqft. 

215.  The  R(^on  of  of nmfijii  for  money  haidfiiMd  received,     Lic»  not  far 
ii  like   ^  bin  in  equity,  and  therefore  tJ  epirty  muft  (hew  ^j",^*'"''''" 
chat  he  has  coofcience  and  equity  pn  his  fide,  fp  that  it  lies  *  ""^"*  '" 
not  agaiofk  one  who  w^  known  to  be  only  a  furety  in  an  an- 
Diuty  bond  for  the  payment  of  the  annuity,  tQ  necpver  the 
Gonfideration  money  aifter  the  annuity  had  been  fet  afide,  for 
wast  of  a  memorial,  though  the  furety  had  joined  in  a  re- 
ceipt for  the  money  ;  for  in  confcience  he  only  who  received 
the  money  ought  to  pay  it  back. 

Straton  y.  Rajlall.         Page  376 

Per  BuHet  J. — In  order  to  recover  money  in  this  form  of 
ftftjon,  the  party  muft  fhew  chat  he  has  equity  and  con* 
iciencc  on  his  fide,  and  that  he  could  recover  it  in  a  court 
of  equity ,'-^00  ftrid  principles  of  law,  if  a  cgntrad  be- 
comes void  by  the  ad  of  the  plaintiff,  on  what  ground  can 
he  recover  back  the  money ;  for  the  neg^ed  of  a  plaintiff 
caooqt  raife  .a  debt  in  the  defendant. 

PerAJUwrft  J.— ^Differed  from  the  court,  «nd  thought     / 
this  adion  might  be  maintained,  for  that  whenever  a  man 
has  received  money  on  a  confideration  which  afterwards  fails, 
that  perfon  &om  whom  he  received  the  mon<ey,  has  a  right 
to  rcjpovcr  k  back  as  money  had  and  received  to  his  u(e« 

Ih. 

ai6.  Onepartner  maymamtainanadlon  for  money  had     By  one  part- 
and  received  by  one  agamfl  the  other  partner,  for  money  re-  ^r  mwcy  to 
cctved  to  the  feparate  ufe  of  the  former,  and  wrongfuBy    *  <^P*""  »M«. 
earned  to  the  partnerfliip  accounts 

Smih  V.  Beaarovi*         4.76 

a  1 7,  Where  the  nvoney  is  owing  to  two  partners,  and  af-     By  furviving 
ter  the  death  of  one  it  is  paid  to  a  third  perfon,  the  furviving  partner  in  hi* 
partner  inay  maintain  an  adion  for  money  had  and  received  ^^"^  'ight. 
in  his  own  right,  and  not  as  furvivor.  73.  476 

a  1 8.  The  fame  of  money  received  after  the  telUtor's  death,     9o  by  ciecu* 
for  which  his  executor  may  maintain  this  adion  in  his  own  ^^^' 
tight,  Ih. 

Per  Bvller^ — One  partner  cannot  recover  a  fum  of  money 
received  by  the  other,  unlefs  on  a  balance  ftruck  that  fum  is 
found  due  to  him  alone.  But  this  objedion  does  not  apply 
here.  TJ. 

-^  •  219.  Where 


^4  ^urnpSti 

Balance;  |jart-  2  Durnfard  and  Eqfl. 
nerlhip  account.       219.  Where  two  enter  into  articles  of  partnerfhip  for 

feven  years,  in  which  is  a  covenant  to  account  yearly,  and 
to  adjuft  and  make  a  final  fettlcment  at  the  expiration  of 
the  partnerfhip,  and  they  diffolvc  the  partnerfhip  before  tHe 
feven  years  are  expired,  and  account  together  and  flrike  a 
balance,  >vhich  is  in  favour  of  the  plaintifiF  including  fevcral  ' 
items  not  connedled  with  the  partnerfhip,  and  the  defendant 
}>roroife8  to  pay  it,  an  adion  ol  ajfumpj.t  lies  on  fiich  exprels 
prbmifie. 

Ftfier  V.  AUanfiiik,         Page  479 
(Sec  this  cafe  in  Ptfrlfr.) 

Bxprcis pro-         ^ ^ ^^  ^ ^j 'aftion  of  a.Cumpfii  may  be  maintained  upon  an eSc" 

tollC,  COVenaOt*  -  ^rrt  *       t^      *     \  n  \ 

preft  promile  for  the  amount  of  a  balance  Itmck  on  a  |)artner- 
fhip  account,  though  there  was  a  covenant  between  the  par- 
tics  to  account,  and  the  judgment  in  this  a£Uoa  might  be 
{^leaded  to  an  aftion  brought  on  the  Covenant. 

Moravia  v.  Lcvjf.  /?.  483   (iii  note] 

Pef  BuUef  J.-*-It  does  not  fignify  in  this  cafe,  how  the 

debt  arofe ;  here  is  an  cxpiefs  promife  to  pay  the  balan<^ 

which  had  been  flriick  \  and  that  is  the  ground  of  the  ad.ion  ^ 

otherwife  the  objedtion  Would  haVe  been  good.  **•  Ib^ 

(V.  Cro.  J.  6.     Leon.  155.     Cro.  EL  24I.) 

Note  by  ere-  221.  If  all  the  cieditors  of  an  infolvent  confent  to  accept 
diror  to  execute  ^  compofition  for  their  demands  upon  an  aflignment  of  hit 
compo  fion        cffe6ts  by  a  deed  of  trull  to  which  they  afe  all  parties,  and 

one  of  them  before  he  executes,  obtain  from  the  infolvent  a 
promiiFory  note  for  the  refidue  of  his  demand,  by  refufirrg 
to  execute,  till  fuch  note  be  made  the  noie  is  void  in  law  as 
a  fraud  on  the  reft  of  the  creditors,  and  a  fub(equent  pro- 
>  mife  to  pay  it  is  a  promife  without  confideration,  which  will 
not  maintain  an  adion. 

Cockjbott  V.  Bennett  I  763 

{w.Doughe-ji.) 

\ovi  fecurity,       222.  For  no   fubfequent  promife  can  fet  up  a  fecunty 
promUc.  which  is  void  in  its  creation.  Ib» 

Voidable.  223.  If  it  be  only  voidahk  like  a  fecurity  given  by  an  in* 

fant,  it  may  be  revived  by  a  fiibfequeut  promife. 

Ih.  766     • 


124.  But 


z  Banfprd  atHl  JEt^* 

224.  Bat  if  a  baokn^t  or  infglvent  after  becoming  five      Security  by 
froB  his  engafreftients^  voluntarily  give  fecurity  for  a  for*  ■>*d^^P^ 
no-  derasmd  which  is  due  ooiy  in  coofciencey  it  may  be  en- 
feroed  lA  a  court  of  law. 

Cockjboit  V.  Benmtt.         Page  765 

.  tl5.  A  wager  refpeding  the  amount  of  any  branch  of  ,  Wa(^,  pob. 
the  publick  revenue  is  illegal,  becaufe  it  leads  to  an  improper  !!<* '*'«'»*»€. 
difbiifiion,  and  it  cbntrary  to  found  policy. 

At  barf  old  V.  Beard.         610 

226.  And  after  verdift.  for  the  phuntifF  in  an  action     £|^ 
brought  €Hi  fuch  a  wager,  the  cdurt  will  arreft  the  judr- 
nicnt.  /|. 

,  2  27.  Mr.  Juftice  BtdUr  wa$  ftronsly  inclined  to  think  that     J?*""" «» 
the>f.  14  Geo.  3.  c.  48.  made  tdl  wagert  void,   wherein  Z^7^\ll^^ 
die  parties  had  no  inteteft.  lb.  reft. 

3  Dwnford  and  Eqfi. 

228.  Payment  pf  money  to  an  executor  who  has  obtained  Psyment  ^a* 
probate  of  a  foreed  will,  is  a  difcharge  to  the  debtor  of  the  Jl^ich  provlit 
ioteftate,  notwiUiftaading  the  probbte  be  afterwards  dechred  void. 

bqD.  Allen  y.  Dundas,  1^7 

Per  Afbhurft  J. — Though  there  Vras  no  coercion  of  a  fuit 
at  law,  yet  the  party  to  whom  the  payment  was  made,  had 
fiich  an  authority  ito  could  hot  be  queftioned  at  the  time,  and 
&ch  as  a  court  of  lav^  would  be  bound  to  enforce ;  the  de- 
fendant was  not  obl^ied  to  wait  fot  a  fuit»  when  he  knew  no 
defence  could  be  made  to  it«  This  therefore  cannot  be  csdled 
a  voluntary  payment..  lb* 

229.  If  two  perfoas  jointly  engage  in  a  ftock-jobbitig  traa- 
ia^n,  and  incur  lonbs,  and  en^loy  a  broker  to  pay  the 
£^erence»  and  one  of  tb^  rqfey  ^^  broker,  with  the  pH- 
i^y  and  confent  of  the  other,  the  whole  fum,  he  may  lecil- 
ver  a  moiety  from  that  other  in  an  a6kion  for  money  paid  to 
his  ufe  notwithdanding  the  7  Geo.  a.  r.  ft. 

Petrtf^.Hmnaj.        418 

fer  AJhburJ  J.— The  tfanfadb'on  being  only  nudmtpr^ 
kUktmif  and  not  malum  infe^  and  the  defbndant  beingf bound 
in  honour  and  coofcience  to  repay  tlitm,  the  {4aintiffii  are 
CDtftlcd  to  recovei.  "'  • « 

Per  Sutler. y — In  the  cafe  of  an  illegal  tranfadion,  if  one 

perfon  pay  money   for  another  wuhout  *in  exbrefi  authority ^ 

Vol.  I.  E  be 


•66  affumpKt 

he  cannot  recover  rt  ^uck,  b^caufe  in  the  cafe  of  fflegal  con- 
traAs,  as  they  are  not  bound  to  pay,  one  of  them  cannot  ac» 
quire  aright  of  adion  againft  the  other  by  paying  the  whole 
\ritbout  his  confcnt.— In  the  cafe  of  legal  contra^  both 
are  liable  to  pay.  Petrte  v.  Hannay^         Page  418 

Per  Grofe  J. — This  aft  ion  is  not  founded  on  a  promifc 
arifing  by  implication  of  law  out  of  the  illegal  tranfa<^ion, 
but  from  an  exprefa  one  made  fubfequently,  and  which  the 
defendant  was  uuder  no  ncceffity  of  making.  Ih 

I^ord  Kcnyon  diiTered  on  the  principle  that  thofc  who 
come  into  a  court  of  juftice  to  Jeek  redrefs,  muft  come  with 
clean  liandb>  and  muli  difclofe  a  tranfa(5lion  warranted  by 
law  ;  and  faid  he  could  not  diftinguiHi  this  cafe  from  that  of 
a  fmuggling  tranfad.ion,  which  is  not  malum  tnfe^  as  contra- 

diftlnguifhed  from  malum  prohibitum.  lb. 

> 

.   .  230.  An  a6lion  for  money  had  and  received,  will  not  lie 
to  recover  the  premium  of  a  re-aflurance  (void  by  19  Geo.  2. 
f ,  3  7 . )  after  capture. 
'  '"  jfnJre  v.  Fhichfr.  266 

Waircr*-  '  ^3'*  A  wager  that  A.  had  purchafed  a  waggon  of  B. 
is  not  void  at  common  law,  nor  prohibited  by^^i/.  14  Geo.  5. 
c.  48  ;  and  an  adiion  may  be  maintained  upon  it. 

Good  Vi  Elliott*  Tr.  30  Geo.  3.  6^j 

232*  Per  Cur.  diffen,  Buller  J. — An  intereft  in  the  fub*' 
jedt  matter  is  not  ncceflary  to  enable  the  party  to  maintain 
this  ddtion,  which  may  be  on  indifferent  mattei-s  concerning 
third  pcrfont.  •  /i, 

tn  general  le.       233.  In  general  a  wager  is  legale  if  it  be  not  an  incite- 

^A'  inent  to  a  breach  of  the  peace,  or  to  immorality ;   or  if  it 

do  not  affe6i  the  feelings  or  intereft  of  a  third  perfon,  or 

cjcpofe  him  to  ridicule,  or  libel  him,  or  if  it  be  not  againft 

found  policy.  yj. 

Confidcration  *34-  A  promife  made  by  fnend  of  the  bankrupt  when 
void,  bankrupt  ".«  was  on  his  laft  Examination,  that  in  confiderauon  that 
law.  the  aflignecs  and  commiffioiiers  would  forbear  to  examine 

him  touching  certain  fums  which  he  was  charged  with  hav* 
jng  received,  and  not  accounted  for,  he  would  pay  fuch 
Aims  as  the  bankrupt  had  received  and  not  accounted  for* 
is  void,  as  againft  the  policy  of  the  bankrupt  laws. 

.   Nerot  V.  IVallaee,         if 

S  Pet 


affumpgt*  e^ 

3  Dura/oriftmd  £afi.  .    ^  • 

"^T  -^^C^  J* — In  order  to  found  a  confideration  for  a 
promifey  it  is  Dccefibry  that  the  party  by  whom  the  promtfe 
K  made,  fhould  have  the  power  of  carrying  it  into  effeA ; 
and  fecondly,  that  the  thing  to  be  done  (hoold  in  itfdf  be 
kga].  Now  it  feems  to  me  that  the  confideration  for  thii 
promife  is  void  on  both  grounds. 

Nerot  ▼.  Wailac:,         Page  1 7 

4  Dumford  and  Eaft. 

235.  The  Jiat.  15  Geo»  2.  c.  ig»  /•  2.  having  prohibited 
borfc-races  for  a  fmsJler  Hake  than  50/.  an  action  to  recover 
a  wager  of  5/.  on  fuch  race  cannot  be  fupported. 

Johnfon  v.  Batm*  X 

Per  Cur.'^l^ht  hoH&race  itfelf  is  prohibited  by  the  fta* 
tute,  and  as  the  race  which  is  the  fubjed  of  the  wager  is 
illegal,  fo  alfo  is  .the  wager.  lb, 

236.  If  a  bankrupt  on   the    eve  of    his  bankruptcy,       Trover  by 
fraudulently  deliver  goods  to  one  of  his  credit ors,  the  aflig-  affignce,  a^v/jv/. 
nces  may  difkifirm  the  contraA,  and  recover  the  value  of  the  P^^J  contiaa 
goods  in  trover y  but  if  they  bring  ajfu  ^g/f/,  they  affirm  the  *™'"°**«- 
coDtrad>  and  then  the  creditor  may  fet  off  his  debt. 

Smithy.  Hod/on.     Nil.  31  Gro.  3.  21 1 

237.  A  phyfician  cannot  maintain  an  a^ion  for  his  fees,       ^eet   Phyd* 
for  the  fees  of  a  phyfickin  are  honorary  and  not  demandable  ciaa. 

of  right. 

Chorley  v.  Bolcot.         317 

23S.  Ajjwnffit  may  be  maintained  to  recover  back  money      Payment  un« 
paid  upon  a  compromife  after  another  a6lion  ha?  been  br  jiirrht  •  *^*T  tomprd- 
for  it  by  the  defendant  againft  the  plainciff,  and  an  interlo-  ^^^^' 
ctttory  judgment  had,  and  a  writ  of  enquiry  executed  there- 
in, it  appearing  afterwards  that  there  was  no  real  conlideration 
for  the  firft  payment,  and  it  having  been  made  ultimately 
tmder  a  compromife,  and  not  under  the  compulfofy  judg- 
ment of  a  court. 

Cobden  v.  Kendric,k.       '  432 

239.  If  a  revenue  officer  feize  goods  as  forfeited,  which    •  Money  ex- 
are  not  liable  to  fcizure,  and  take  money  of  tht  owner  to   lortcd,  mmey 
itleafc  them,  the  "latter  may  recover  back  the.  money  in   an   '"^  and  receive 
aftion  for  money  had  and  received,  in  which  ad  ion   the 
iWinth's  notice  under  23   G.  3.  €•  70/  30.   need  not  be 
given,  there  is  no  pretence  to  fay,  that  this  is' done  colore 

E   2  ojicil — 


<si 


srfftintpftr^ 


CC1-. 


\ 


«^*i— fiich  notice  Js  only  ncceflkry  m  trc^afs  or  tort,  in 
order  that  they  may  Have  tn  opportuntty  to  tender  amencte. 

itl^on.     Mich.  32  Qeo.  5.         485 


Jy-vui^  V. 


DiftreA  de- 
Jlyercd,   money 
Tiad  aod  rcceiv* 


4  Dvrrrfor^fznd  Eajt. 

240.  Affuvfpfn  for  money  had  and  received;  docs  not  Kc 
agalnll  2iu  excii'e  ofRccr  to  recover  duties  reccircd  by  him  afi 
ter  th«  ad  iinpofin^  them  ta  repealed,  if  he  have  paid  them 
over  tu  his  fupcrior,  and  in  fuch  cafe  he  is  entitled  to  a 
moiuh's  notice  befbie  (he  a£tion  is  brought  by  23,  Get,  3. 
c.  70./  30. 

Greenway  v.  Hurd.     32  Geo.  3;  J5J 

241 .  The  tcfttttor  having  borrowed  moo  jy  on  a  refponJen-^ 
Ha  buud  prohibited  by  law,  his  executors  the  plaintiffs  re- 
fiuided  the  mojicv  to  the  lender,  the  defendant  held,  that 
tl\e  (rxecutoTs  could  not  nrraintKin  an  atftion  fbr  money  had 
and  received,  to  recovered  back  this  monery,  notwithiUkad* 
ii)g  the  dcfcudajUs  could  not  have  compelled  th<;ni  to  pay 
It. 

MurifY,  Stohej.     RHl.  31  Geo.  j.         56T 

24  2L  At  BvJler  ]. — In  the  cafe  of  ilkgal  eoBtv«A«s  oo#> 
paity  cannot  recoveragainft  the  othor  oa  the  coptrad  itfcUj 
•  bur  if  he  comir  to  relbind  the  coptr^  be  may  recoYcr  back 
fo  much  money  as  he  has  paid — ^this  was  cilablifhcd  in  yac^ 
ques  V.  Goii^kfyf  and  in  Lowyi  v.  BorJieth  {T>^p  4W}.  "^ 
the  party  come  into  a  court  of  juHiice  to.  enfoice  ait  iB^^^ 
contrail,  two  anfwers  may  be  given  to  his  demand,  the  ope^ 
that  he  muAdrawjuihcefcom  a  pure  fountain,  and  the  other, 
that^//<7r  e/l  conditio pojJid:ntiSi  Such  wo^ild  have  been  the  cafe,  if 
the  platnttfft  had  not-  paid  the-  money,  and  an  ai^iofi  had  beta 
brought  on  th«  coiitia^ ;  but  the  plaintiffs  h««ii^t  paid.  it» 
tht  qiieftion  is,  whether  the  defieodants  retain  tl^  OMnMf 
againft  confcittHre. 

243.  Pir  Lord  A>»jroa,--'The  groufld  I  gro  onistUs,  that 
thoe  w;|d  no  miftfepcefentation,  or  any  improper  conda<^  by 
the  defendants  to  extort  the  money  from  the  plaiatifibj  but 
the  plaintifn)  knowing  the  whole  tranfad^ion,  and  the  law 
alfo,  as  they  are  bound  to  know,  voluntarily  paid  it  ;  thcrq, 
was  nothing  contrary  to  confcience  in  the  defendants  recQv« 
ing  the  money  which  they  had  advanced ;  the  phontift- 
therefore  are  not-  entitled  in  law,  or  equity  to  lecover  it  back- 
again.  lb*  564 

344.  God^Ss  dtfinmned  by  the  pbintiff  were  delivered  by* 
htm  to  the  defendant  on  his  promifing  to  'pay  the  rent ;  held 
that  an  adioa  for  money  had  aad  received,  would  not  lie 

for 


for  Uic  value  of  the  goods,  though  the  defendaiU  did  not 
paj-  the  rent. 

l^ery  v.  Goodfoa*         E»  ^1  Geo.  3*         Page  6B7 

4  Dumfird  aiid  EqJI. 

245.  Pfr  Car. — In  the  ca{c  oiLongcbamp  v.  Ktnmy^  Dough 
137.  the  prefumption  was,  that  the  goods  (lottery  tickets) 
were  fold ;  here  a  contrary  prefumption  ?^\kj&i  the  goods 
being  deliTered  to  avoid  being  fold*  Ih» 

Hen.  Biachjlone, 

246.  Ad  au£^iieer  employed  to  fell  the  goods  of  a       Aaainncer, 
ihird  perfon  by  au6lion,  may  maintain  an  adton  for  goods    ^ds  fo{<l  atul 
fdd  and  dtTtvend  againft  a  buyer,  though  the  fale  was  at  the    ^*^^'^^*iJ[^ 
hou£e  of  fuch  third  perfon,  and  the  goods  were  known  to  be    **^         ^   " 
hU  property. 

VrJCmms  V.  MUHngton.     Mich.  29  Geo.  3.  81 

Per  Cur,  An  au6^ioneer  has  a  pofleflioQ  coupled  with  an 
intereft  in  goods  which  he  is  employed  to  fell,  not  a  bare 
«ailody  like  a  fervant  or  fhopman,  the  carrier  and  owner  oT 
^oods  may  each  have  adions  on  a  tort ;  the  fador  or  owner 
Biay  each  have  anions  on  a  .contrad.  Tt^ 

(Wha|ever  fum  is  paid  for  eamefU  or  as  a  depofit,  is  \q 
hi  deemed  part  of  the  price  when  the  goods  come  to  b^ 
for.     !•  Sand.  31 9.) 


247.  Where  a  hii/band  goes  abroad  leavii)g  his  wife  ir^       Expcnccs  of 
ibis  country  who  dies  in  his  abfence,  a  third  perfon  who    ^^^  ^i\'7^^ 
Toluntarily  pays  the  expences  of  her  funeral  (fuitable  to  the    perfon; 

mk  and  fortune  of  the  ha(band,)  though  without  the 
knowledgje  of  the  hufband^  may  recover  from  him  the  mo* 
Bey  (a  laid  out»  efpeciaUy  if  fuch  third  perfon  be  the  father 
of  the  wife. 

Jenkins  V.  Tucier^  MtcL  39  Geo,.  3,         9Q 

Per  I^nd  Loughborough*  There  was  a  fufHcient  coniideration 
to  fupport  this  adion,  tho^  there  was  neither  requeli  nor  affen^ 
OR  the  part  of  the  de&ndant,  for  the  plaintitf  aded  in  dif- 
chasge  of  a  duty  which  tlie  defendant  was  under  a  ftridr 
legal  ncceiCty  of  performing  btmfelf,  and  which  com  mo  a 
^ccncy  req^ared  at  his  hands,*-a  fatlisr  alfo  feems  to  be 
ihe  proper  perfon  to  interfere.  Ih. 

248.  ^ere  whether  fuch  third  perfon  can  recover  from       y\\\r\  fcrfon 
the  huiband  money  whicli  he  has  expended  in  difcharglttg    P*^'"  ^^^^^  ^ 
iebts  which  Ok  had  contraded  during  the  hulband's  ab^.  ^  *  * 

iwe^ 

249.  ^tere 


7° 


Money  paid 
into' court,  dt- 
murrcr  to  evi- 
dence. 

Collateral    ' 

prouiile. 


atiump5t* 

Hen.  Blachjlone. 

249.  ^uere  wbethcr  the  defendant  can  demur  to  the  evi- 
dence after  paying  mpney  into  court. 

'  Jenkiru  v.  Tucker.     Mich,  29  Geo.  3.  Page  90 

250.  A  tradefman  delivers  goods  to  A.  at  the  requcft 
and  on  the  credit  of  «B.  who  fays  before  the  deliver)',  **  /  «Mf// 
be  hound  for  the  paytnent  of  the  money  as  far  at  800I.  or  1 000I-" 
this  promlfe  of  B.  not  being  in  writing,  is  void  by  the  fta- 
tiite  of  frauds  if  it  appear  that  credit  was  given  to  A»  as 
ivell  as  B. 

jinderfon  v.  Hayman.     Hil.  kg  Geo.  3, 


120 


.Money  paid 
for  lottery  mfu- 
ranec. 


251.  Money  paid  for  infuring  tickets  in  the  lottery  may 
be  recovered  back  from  the  keeper  of  tlie  office,  in  an  ac- 
tion for  money  liad  and  received. 


Jaques  v.   JVithy  and  another^  T.   28  Geo.  3. 
(%  Black.   1073.  ^ow/.  790,  ^"i^'].) 


65 


Contraa  ille- 

?;al  by  ftatute, 
iibfequent  re- 
peal. 

Money  had 
and  received, 
mercantile  tran- 
fa£tion. 


M'arranty  of 
borftfp 


252.  A  contraft  declared  by  a  ftatute  to  be  illegal,  is  not 
made  good  by  a  fub(<:quent  reped  of  the  ftatute.  IB. 

A.  being  indebted  to  B.  for  brokerage,  and  B.  indebted 
to  C.  for  money  lent  B.  gives  an  order  to  A,  to  pay  C.  the 
fum  due  from  A.  to  B.  as  a  fecurity  on  which  C.  lends 
B.  a  further  fum ;  and  the  order  is  accepted  by  A.  on  the 
refufal  of  A.  to  comply  with  the  order,  C.  may  maintain 
an  a^pn  foi  money  had  and  received  againft  him. 

Ifrael  v.  Douglas.  239 

(Juftice  Wilfon  differed  from  the  court  on  the  grdund 
that  an  a^lion  for  money  had  and  received,  will  not  lie  againft 
any  man  who  is  a  debtor. — ^and  that  it  will  not  lie  unlefs 
money  has  been  adlually  had  and  received.) 

253.  The  defendant  had  in  the  month  of  March,  fold  to 
the  plaintiff  a  mare  which  he  warranted  found  and  free  from 
blemifh ;  foon  after  the  fale  the  plaintiff  difcovered  that  ftie 
was  un found  and  vicious,  but  kept  her  for  three  months 
after  the  difcovery,  during  which  time  he  endeavoured  to 
cure  her,  he  then  fold  her,  but  (he  was  returned  as  unfound, 
and  he  kept  her  till  the  Oftober  following,  when  he  fent 
her  home  to  tlic  defendant  who  refufed  to  take  her,  and^ 
(he  died  on  the  way  ;  it  was  proved  thatjhe  had  been  unfound 
at  the  time  of  the  fale^  and  it  was  refolved  that  this  dcfed 
fubfifb'ng  when  tbf  warranty  nvqs  made,  that  the  ad^ion  lay 

though 


« 

though  (he  was  not  returned  nor  notice  given  of  the  un- 
foondntfs. 

Fielder  v.  Stariin.         Page  1 7 

Hen,  Blackflone, 

254.  Lord  Loughborough. — No  Jength  of  time  elapfed       I<L 
after  the  fale  will  alter  the  nature  of  a  contra<^  originally 
falfe-     The  bargain  is  complete,  and  if  it  be  fraudulent  on 

the  part  of  the  feller,  he  will  be  liable  to  the  buyer  in  da- 
jnages  without  cither  a  return  or  notice.  Heath  J.  if  this 
had  been  an  a^ion  for  money  had  and  received  to  the  plain- 
tifPa  ufe,  an  immediate  return  of  the  mare  would  have  been 
ncceflary ;  but  as  it  is  brought  on  the  exprefs  warranty | 
there  was  no  neceiHty  for  a  returq  to  make  the  defendant 
Ikble.  Ih. 

E^nqps  Cafes  at  N.  P, 

255.  Entries  ^n  the  books  pf  merchants,  bankers,  Sec.  can    '  Entries  ^er- 
only  be  proved  by  the  clerfe  by  whom  the  entries  have  been    *^!**?.^*i^,??|?* 
made ;  nor  is  other  evidence  admiffible,  though  fuch  perfon  is      ^    *  ^^^^ 
abroad, 

256.  Per  Lord  Kenyon^  it  is  the  praAice  to  admtt  the 
proof  of  the  execution  of  deeds  and  bonds  by  proving  the 
hand  writing  of  the  fabfcribing  witnefs,  where  it  appeared 
that  he  was  abroad,  but  that  is  the  cafe  of  a  mere  inftru- 
m^iitory  witnefs,  and  cannot  govern  the  prefent— -The  clerk^  ' 
of  merchants  may  give  fome  evidence  inde- 
pendant  of  the  mere  entry  in  the  books,  from  having  fome 
acquaintance  with  the  dealings  upon  whi9h  the  entries  were 
founded. 

Cooper  v.  Mar/Jen*         ^ 

257.  Money  lent  to  play  with,  without  any  fecurity  Js       Money  lent 
rccov'erayc  in  ajumpfit.  *^  P**y- 

IVettenhally.  Wood.         18 


25^8.  The  commiflioners  of  bankrupt  may  make  a  verbal       Exi^ncetof 
order  for  the  payment  of  his  ^expences  to  a  perfon  whom 
they  hare  fummoned  to  attend  them,  and  it  (hall  be  reco- 
verable in  cjfumpjh. 

^Tarier  v.  Bothanu         64 

a  Hen.  Blackfione. 

259.  if  a  banknipt  after  obtaining  his  certificate,  pro-       Baakrupt. 
qnifed  to  pay  a  prior  debt  when  he  is  able;  in  a  general  tnde- 

hitahu  ^ 


7* 


^^.J^Jl^  brought  on  tfai^t  promilCf  the  bfn|cqt|it 

bQity  of  the  defenda 

2  Hen*  Bhuhjloni. 


plaxbtiffmim  profe  the  ability  of  the  defendant  to  ray. 

^ge,ii6 


Wtger,  ni(|^l        360.  Iifo  adtian  will  ^'e  pn  a  W3»[cr  veijpe^og  the  ^o 
V^^  of  playing  an  illegal  game,  aod  if  luch  a  o^ufe  be  fct  4oi 

for  tnal,  the  iudge  at  ntB  priuf  wm  or^cr  it  to  be  ftruck  c 


tof  th^  paper 


Cr  K<ipc(Uog  the  ^o^ 

out 


^rown  y.  Lec/pn*  43 


Sttocnt^i 


I    • 


C    73    > 


Zttomti^. 


HA. 

I.  "TTJT^^^*"  attorney  takes  upon  him  to  appear,      Apptaranoe 
Vr      t^e  court  looks  no  furthef,  but  t^kea  it  that  Wa'***^^"^ 
the  attorney  had  fufficient  authority ,  an(}  leaves  the  party  to 
his  adion  againft  him. 

jfnonymtts.         Page  jy 
3  Strange. 

J.  On  an  indidnieht  for  peijury  ip  an  anfwer  in  chancery,      IndiamcBt 
it  vas  held  that  his  attorney  who  was  with  the  flefendant   apfwt?^'?!^ 
whep  he  took  the  oath,  could  not  be  admitted  co  prov^  the  of  identitv  ^ 
identity  of  the  perfon,  and  the  hA  of  his  taking  the  oath,  client, 
the  attorney  infilling  on  his  privilege. 

The  King  y»  Watklnpnu  \il% 

3.  ^uere  fanuVf  tor  this  w^s  a  hA  in  ))is  own  knowl^ge* 
and  no  inciter  of  fecr^cy  coipinitte4  to  him  by  h^  dient. 
(Sec  Cowffer.  846.]!  TJ. 

iWUf 

4.  A6Upn  on  the  cafe  lies  again^  an  attgrney  for      Negligence 
wgledinr.  to  charge  a  party  in  execution  who  haa  been  ^' 
farrendered  in  difcharge  of  his  bailj  altho'  it  feem^  rather 

want  of  judgment  than  negligcace. 

Ruffely.  Palmer*         325 

iBkek. 

5.  Payment  to  the  plaintiff^s  late  attorney  who  it      payment  i9 
changed  without  leave  of  the  court  will  be  good*  attorney. 

PoweU  and  Liitle.  H.  20  Geo*  2. 
(v.  4  Bvrr.  2060.     Salk.  86.)  % 

3  Bmr. 

6.  An  attorney  is  not  obliged  to  produce  papers 
Mivcred  to  him  by  his  cfient  as  evidence  agstinft  him. 

71c  K^ng  V.  D^Qfif        .1687 

Per  Xiord  I^amfidd^  In  place  of  prodiicincr  them  againft  his 
dient,  he  oueht  to  have  imtnedii)tely  on  receiving  theyiii|^«fM 
dtharedthem  vp  tg  bit  cUept,  '  *  li^     . 

7-  An 


74  attotncS,  ' 

ETidcncc  of  7.  An  attorney  U  not  privileged   from  gmiig^   ew- 

cokbcatai  laas.      dencc  of  coUsiteral  fa£b. 

t  iJof  V.  Andrews.         Pag^e  846 

proof  of  attef.  ^-  Therefore  where  a  defendant's  attorney  who  iv^is  a 
tekion  of  mUxib-  witnefs  to  an  agreement  upon  which  the  plaintiff  brought 
■sent.  Ills  eje<^ment,  refufcd  to  giwe  evidence  of  his  attention,  &cl 

upon  being  fervcd  in  court  with  ?ifubpana  for  that  purpofe, 
the  court  of  B.  R.  out  of  which  the  record  iffuedy  granted 
an  attachment  againfl  him  ;  for  a  pcrfon  attefling  an  ia£bni- 
ment  is  bound  to  prove  its  execution,  and  pledges  bimfelF 
to  ^\yt  evidence  of  ic  when  he  is  called  upon,  IhiJ^ 

PtTjury  «f  9.  A»  attorney  may  be  obliged  to  prove  hJs  client  having 

ci«m  in  aniwcr.    fworn  and  figncd  an  aafwer,  upon  which  the  latter  is  in- 

di^ttd  for  perjury.  Ibid^ 

Per  Lord  Mamf. 

DoKgL 

10.  After  an  attorney's  biH  has  been  delivered  a 
month,  and  no  application  has  been  made  to  have  it  taxed. 
by  the  mader,  the  defendant  will  not  be  permitted  to  queF- 
tion  the  reafonablenefs  of  the  items  before  a  jury. 

mUiams  v.FrUL   188.  ^  Hoofer  y.  TilL  189 

IT.  (The  flat,  does  not  extend  tobuilncfs  done  in.  con- 
veyancing, nor  to  the  executor  of  an  attorney,  and  it  maj 
Be  given  in  evidence  on  the  general  iffue.     v.  Builm  N.  P- 

12.  (See  flat.  2  Geo.  2.  23  iS.  a2.-^tat.  of  limitations 
a  bar.     3.  Lev.  367.) 

r3*  If  part  of  an  attorney's  bill  is  for  bufinefs  done  Ib 
court,  attd  the  reil  for  conveyancing  or  parliamentary  bull- 
'  aefs>  the  mailer  has  power  to  tax  the  whole. 

Booper  v.   TilL     (in  Note.)  189 

14.  But  not  if  the  whole  h  for  conveyancing,  &c»       /^. 

1 5.  Per  I^iord  Mansfield. — The  bill  of  an  attorney  cannot  . 
be  taxed  at  the  trial  of  an  adionbrofight  upon  it ;  nor  after 
verdid  ;  and  if  there  has  been  account  fettled  between  the 
attorney  and  his  client,  the  bill  fhail  never  afterwards  be  taxcil 
as  of  courfe  f  particular  cafes  may  be  pointed  out,  the  dieot 
may  by  affidavit  (hew  that  the  bufinefs  charged  was  never 
performed,  or  that  the  charges  are  fraudulent,  but   if  the 


smxnzh  75 

bufinefs  was  really  done,  the  delay  of  the  defendant  for  more 
than  a  month  in  obje6iing  to  the  quantum^  is  an  admlllioii 
that  he  thinks  that  reafonahle. 

Hoofer  V.  Till.         Page  189 

16.  A  party  in  a  caufe  cannot  change  his  attorney,  with- 
out leave  of  tlie  court. 

Macpherfon  v.  Rortfoiu  206 

17.  An  attorney  has  a  lien  on  his  client's  deeds,  and  pa- 
pers for  his  bill. 

Wllklnt  y.  Carmicbaei*       •  100,  loi 

1 8.  And  may  obtain  an  order  to  ftop  his  client  from  re- 
ceiTing  money  recovered  in  a  fuit  in  which  he  was  emplayeci 
for  him  till  the  money  is  paid. 

JVelJh  V.  Hole.         226 

19.  Per  Lord  Mansfield. — An  attorney  has  a  lien  on  the     Stop  money 
money  rocoyercd  by  his  client  for  his   bill  of  coils,  if  the  *°  tranfitu. 
money  come  to  his  hands  he  may  retain  to  the  amount  of 

his  bill,  he  may  ftop  it  in  tranfitu  if  he  can  lay  hold  of  it ; 
if  he  apply  to  the  court  they  will  prevent  its  being  paid  over 
tin  his  demand  is  fatisfied.  I  am  inclined  to  hold,  that  if  the 
attorney  gave  notice  to  the  defendant  not  to  pay  till  his  bill 
ihould  be  difcharged,  a  payment  by  the  defendant  after  fuch 
aotice  would  be  in  his  own  wrong. 

IL 
(v»  I  Lord  Raym.  738.) 

I  Dumford  and  Eafl, 

20.  If  A.  be  indebted  to  B.  and  pay  fuch  debt  to  the  at-     Payment  iin-< 
tomej  of  a  perfon  fuing  A.  in  B's  name,  but  without  his  *^^^  countcrfcit- 
inthority,  A.  is  notwithftanding  obliged  to  pay  B.  a^in,  ^f  J*7/°'  "^ 
wbo  may  recover  it  in  an  a^ion  for  money  had  and  received, 
aod  A'e  remedy  is  againft  the  attorney  who  trufted  to  the 
coaoterfeited  warrant  of  attorney  from  B.  although  he  con- 
ceived that  he  was  a6iing  under  the  real  authority  of  B. 

Rolf  on  V.  Eaton.         59 

3  Dumford  and  Eajl. 

The  court  under  circumftances  will  entertain  a  fummary 
jurifdi£lion  over  an  attorney  of  the  court  in  obliging  him  to 
deliver  up  deeds,  &c.  on  fatisfadion  of  his  lien,  though  they 
came  into  his  hands  as  fteward  of  a  court,  and  receiver  of 
rents. 

Hvighet  V.  May  re.         275 

But 


76  ^ttoineg. 

3  Durnferd  znA  EdJ!. 

Bat  if  it  appear  that  z  third  pcrftm  i»  interefted  £n  fSbit 
dtfediy  ttie  court  wtU  take  a  ftecuritf  fratn  the  perfen  t«>^ 
whom  they  are  deh'vered,  to  produce  dicsn  cm  demand  iot- 

li»e  iafpcAion  of  {iich  thiid  perfon. 

Hughes  V.  May  re*         Page  275* 


An  attorney  when  plaintiff  may  hy  the  vviytfr  in  Middkfi 
hnt  when  ikfendant  he  has  do  privilege  to  change  the  xtctm^ 
to  Mtddkfex* 

TearSfi  ▼.  Roe,         573 
4  Dttmford  and  jF/^. 

21.  lYiough  the  court  will  not  interfere  on  behalf  oF  an 

C<nnpromife,  attorney,  and  prevent  the  plaintiif V  fettling  his  own  caufe» 

payment  of  bill  without  fifft  paying  tlic  attorney*8  bill,  yet  when  the  adrcrfe 

^  ^^'*  party  againft  whom  a  judgment  has  been  phtatned,  appKet 

to  get  rid  of  that  judgment,  the  court  wiU  take  cure  that 
•  ihc  attorney's  biti  is  faiisfied. 

MUcbell  v»  OUJUld,  H.  3 1  Geo.  3^  1 23 


^cofta. 


%%•  Therefore  where  A.  recovered  againft  C.  and  C»  re*. 
Sef  o/r,  bill    covered  againft  A.  and  B.  the  court  woidd  not  fuifeT  C.'t9 
"^  fet  off  the  damages  which  he  had  recovered  agatnil  thofe  ob- 

tained by  A.  unlefs  C.  would  undertake  that  thebffl  of  A'9 
attorney  in  the  firft  action  fhould  be  fetisfied,  he  bavtn^  s 
Uen  ou'the  judgmctit  for  his  cofts.  Ib^ 

23,  The  court  will  refer  an  attorney^  b3I  to  be  taand^ 
Btidnefc  at     though  all  the  bufinefs  be  done  at  the  quarter  fefiions. 

^!»ancr.  fcOion*,  Ex  parte  Willianu^  Mkb.  yi  Geo.  $.  aq€ 

24.  When  an  attorney  fues  by  attacjunent  of  privilegVy 
Kftoe  indckrfed  his  name  need  not  he  indorfM  on  the  writ ;  for  the  2  Geo^.  ^ 

•»  w?i5.  r.  23.  /  22 .  which  requires  the  name  of  the  plaintfifP*s  attor- 

ney to  be  indorfed  on  the  writ,  only  extends  to  cafea  wlMre 
the  attorney  (bes  for  another  perfon. 

Fields  One,  &c.  w.  Letvin.E.^l  6^.5.         2f^ 

f  roof  of  aa-        25.  fn  an  adron  by  an  attorney  for  words  fpoken  ef  hha  ■ 
W  a*  attorney    {^  bis  profeffion,  he  need  not  prove  that  he  is  an  attorney  by 
t^c^ttny  j^.^  admiflion,  or  by  a  copy  of  the  roll  of  attornies ;  proof  that 

he  a6tcd  as  fuch,  is  fufficient. 

Berrynant  oney  ^c.  v.  /f^,  TVm.  31  Q5fe.  3.  36S 

^.  Wfkerever  a%  law  the  party  ca&s  upon  his  own  atftor*- 
n^  for  a  witness,  the  other  fide  may  crofs-examine  him,  bu^ 
that  mufl  be  relative  only  to  the  fame  matter,  and  not  as  to 
the  other  points  of  t-he  cafe.  (5*4-1 

27.  An 


4  Durnford  and  Eqfi, 

^7.  A«  altor^e^  isnot  rcftraiaed  by  any  ruk  of  law  from     ConBdentJil 
giYtng  cn^esec  of  a  converfation  between  him  and  his  client*  communicatwa 
WuchtBg  the  ^ufticc  of  his  fuit,  after  the  purpofc  of  the  fuit  "»^tt^>«»«- 
fihs  been  obtained ;  for  the  communication  could  not  be  faid 
,  to  hsve  hetm  madb  by  wey  of  mftnidion  fmr  conducting  his 
•CMi(c%<*— /Vr  Cur*  The  difference  is  whether  the  communicai 
tions  trcHc  m^de  fay  the  client  to  his  attonley  in  confidenoe^ 
as  inftm^ioti  ler  conduflrag  his  cau&i  ot  ^mcrtgratunRc^ 
mm  ;  the  former  was  naft.  the  cafe  here,  on  the  contrary^  th^ 
foapoh  i»  vic4r  h^d  beta  already  obtained. 

Cobdgn  V.  Kendfkkm         Page  451 

If  any  matter  be  difcloied  to  an  attorney  in  the  caufe 
ftodifl^  the  cawdEe^  h«  is  not  permitted  to  gife  it  In  evidence 
cither  in  that,  or  lit  any  other  a^ioiu 

mijim  v;  RaJalL         753 

It  is  tIAe  privilege  of  the  client,  and  not  of  the  attonrey. 

n. 

iS;  Ar<  BbBer  J."»— This  privilege  is  confined  to  the  three  Nature  of  tte 
tfifts  of  counfel,  folicitOr,  and  attorney^  aftd  to  commnnicap  privilege. 
tions  in  one  of  thefe  three  chara^ers,  the  nature  of  this  pri- 
lAlgfr  t^  that  tht  flttoroev  (hall  not  be-  permitted  tadificiofe 
ia  asy  adioA^  tksjt  whicQ  has  been  coiffideBtiaOy  communt* 
«ikedt^  Un»aa  a«  altoimey  ;  it  is  tlie  privikge  of  the cfienti 
•*i*but  if  he  htr  efnpkrf^  -as  a  fteward,  or  ccmfnlted  as  a 
friend,  the  privflege  does  not  extend  in  this  cafe,  the  witnefs 
eodd  not  be  his  attorney,  for  he  a6ted  a»  uiKkr41ieriff ;  there 
are  cal^  to  which  it  is  much  to  be  lamenfied  ths^t  the  law  of 
pnetikgt  la  not  extended^  thofe  in  which  medical  petfons  are 
<)bliged  to  difdofe  the  inforaoation  which  they  acquire  by  at** 
tcttding  in  the  profoffional  chara&ers.  v.  Dutchels  of.Kutg- 
Jm*^  calc     1 1  Suae  Trialu 

WUfon  v«  Ri^H         759 
H,  BlaciJIone. 

29.  The  attorney  had  delivered  his  bill  in  due  time  to  Bin  of  coih 
the  defendant  who  acknowledged  the  debt,  and  faid  he  would  left  with  dkat. 
pay  it,  but  that  he  did  not  know  what  to  do  with  the  bill, 
ttpon  vhich  the  plaintiff  (the  attorney)  took  it  back  again, 
and  at  the  end  of  the  month  brought  his  adion  on  it,  he 
was  non-fttited,  the  judge  being  of  opinion  that  the  bill  ought 
to  be  left  with'  the  defendant,  it  being  the  intention  of  the 
jtatMit  t.GetK  2.  c.  23.  that  the  client  fhould  have  time  to 
examine  the  charges  and  take  advice  on  them,  if  neceffary. 

£  roots  V.  Mafafu         299 

30.  Tbut 


78  attomcgi 

E.Blacieonf.  '    /  • 

50.  The  lien  which  an  attorney  has  on  the  eofts,  19  fub* 

je^  to  the  equitable  clainos  of  the  parties  in  the  caufe. 
Schoob  V.  Noble,  and  others.     Trin,  28  do,  3*     Page  25 

31.  An  attorf^ey  has  a  lien  for  his  bill  on  money  lerird 
by  the  (her iff  under  an  execution  on  a  judgment  recovered 
by  his  client t  and  is  intitled  to  have  it  paid  over  to  him,  not- 
withftanding  the  fheriff  has  notice  to  retain  the  money  in 
his  hands,  and  that  the  court  would  be  moved  to  fct  afide 
the  judgment,  and  notwithdanding  a  docquet  has  been  ftruck 
agaiafb  the  client  becoming  a  bankrupt. 

Griffin  v.  Eyles.  //.  29  Geo.  3.  122 

32.  After  verdi6l  the  court  wifl  not  compel  an  attorn^ 
to  difcover,  the  place  of  abode  of  his  client. 

Hooper  v.  HarcourU     Mich*  3 1  Geo^  3.  534 

Venum  and  Scrtv* 

33.  A  client  indebted  to  his  attorney,  cannot  obUge  him 
to  produce  his  papers,  &c.  in  court,  though  only  for  the 

,     purpofe  of  ufing  them  there,  and  not  to  take  them  oat  of 
the  attorney's  pofTeflion.  1711 

34.  Declaration  on  a  bond  given  to  an  attorney  for  an  un- 
taxed bill  of  coils,  to  make  him  give  up  papers,  &c.  is  re- 
fufed  to  be  fet  alide,  but  the  bill  is  ordered  to  be  taxed,  and 
the  bond  to  ftand  a  fecurity  for  the  taxed  bill.  239 

Ptowruf  at-        35 •  When  one  pcrfon  fubfcribcs  a  policy  with  the  name 
loirncy.  of  another  ;  proof  of  his  hftvlnir  done  it  in  many  inftances,  is 

fufficient  to  charge  him  ivhoic  name  is  fo  fubfcribed,  with- 
out producing  any  power  of  attorney. 

Nealw  Eroin^*         61 


abiaif* 


(    79    ) 


^tuarD. 


SalhU. 

i« XX THERE  an  award  creates  a  new  duty,  the  old»    , 
V  V     cxtinguifhed  thereby. 

Freeman  v.  Bernard.         P^gr  6^ 

2.  But  if  it  only  ordains  ,a  releafe  to  difcharge  the  old 
duty,  'tis  otherwife.  lh» 

3.  An  award  may  be  good,  though  no  time  appointed 
for  performance.     Per  Holt ;    for  the  law  fupplies  the  time. 

lb. 

4-  For  whether  it  be  to  be  on  requefl  or  tender  or  not, 
the  law  fays  it  fliall  be  in  convenient  time.  TL 

5.  An  award  that  the  party  or  his  executors  (hall  releafe, 
&C.  is  goody  for  either  may  be   fued  for  non -performance. 

lb. 

6.  An  award  that  a  fuit  In  chancery  (hall  be  dif miffed,  is 
goo<J. 

Knight  ▼.  Burton.  75 

7*  An  award  may  be  good  in  part,  and  Toid  in  part.    lb. 

&  An  award  to  make  general  releafes  of  all  demands  to 
the  time  of  the  award  is  good^  for  fo  much  as  goes  to 
the  time  of  the  fubmiflion,  and  void  for  the  refidue.  lb. 

9.  An  award  to  pay  the  coib  of  foch  a  fuit  is  uncertain^ 
toatrof  if  to  pay  fuch  cofls  as  the  mader  (hall  tax. 

JVl  titer  V.  G  art  rick.         75 

10.  An  award  that  A.  (hall  beg  B^s  paiNdon,  in  fuch  man* 
ACT  and  place  as  B«  fhall  appoint,  is  void. 

Glover  v.  Barrie.  *]f^ 

11.  Quere,  if  aa  awar4  of -money  to  be  paid  to  a  third 
pcrfon  be  good,  unlefs  it  appear  to  be  for  the  benefit  of  ono 
of  the  parties. 

Birds.  Bird.         74. 

12.  An 


4(o  Sbmttir 

'S2,  An  award  of  a  collatenil  thing  io  fatufaSioD,  lidd^ 
good  plea»  without  fhewing  performance. 

Pmfiot%Baify.  Page  -jS 

r  5.  Money  paid  on  a  void  award*  may  be  pleaded  or 
taken  as  accord,  'with  fatisfadidn. 

Bacon  v.  Duharry.         71 

14.  An  award  pleaded  al  made  Jt  et  fi^ ^itmt/Jfs^  h  not 
eAbiiglii  unlefe  It  zfji^cic  to  b^  ih  mfe.  Ih.  70 

If.  A  jttfdl  .a^rd  mAjr  bt  plcidcd,  ready  t6  be  ddlvcr- 
fd»  &c» 

Oatuy.  Bromil*        '75 

1  f).  If  aH  award  be  pkiAtd  whhbut  datr,  ft  mnft  be  cdtt- 
ptited  from  the  delivery. 

j^rmtt  ▼.  Breame,         76 

1 7.  A  fubmifliott  by  A.'  jfe  attorney  fof  B.  cbntfrmug 
accounts  inier  B.  and  C«  good  to  bind  A.  but  not  Bi 

Bhctik  V.  Hdft&'ry^  70 

iS.  A   fubmiffion   to  an  award  made  a  rule  of  courts 
though  the  confent  was  only  conditional. 

Bii^ly  V.  ChatJ^.  it 

19.  Afi  awi^rd  ttjldb  under  a  rule  of  court  is  oua/i  nart 
of  the  rule.  ^^   ^ 

AntMjfflaui.         7 1 

10.  Afi'd  Oft   breach  ci  filch  a\^Ta,  tht  ptfrt^  rtiiy  pto- 
CKd  both   by   aftidn  ar.d  attichmerrt   at  the  jlaihe  tirt^. 

Ahbnytnotis.  '73,  ^j 

It.  Setvtce  ctzfi^fteAa,  hetd  a  brcmJH  6f  a  rule  of  refe- 
rencc  made  at  nrfiprhs,  alid  atftter^hicnt  gtadft^l.        It.  75 

22.  An  award  made  by  rule  of  court,  (hall  not  be  fct 
afide;  unftfe  th^te  \ffa^p>aaice  with  the  arbrtrators. 

Awmymtmi.  jt 

« 

23.  Appointment  of  an  umpii?  by  arbitrators,  before  the 
tbi^  etfiM  fcfrrtaking  th^ir  awafd,  is  void. 

R^!i&  V.  Ciir^.  70 

24.  Yet 


2^  Yet  fee  where  an  umpirage  may  be  ttade,  before 
fudi  time  is  expired  or  not. 

Mitchell  Vu  Harru,         Page  72 

25.  In  what  cafes  fuch  appointment  of  an  umpire  is  re- 
Tocabk  or  not. 

Reynolds  v.  Gray.         70 

26.  On  a  reference  to  three  foremen  of  the  jury,  the  re- 
gdarity  of  their  proceedings  examined  into. 

Morris  v.  Reynolds.  73,  84 

« 

27.  In  debt  on  bond  to  perform  an  award,  omiffion  in  the 
jre-pubHcation  of  a  void  part  of  the  award,  is  no  variance. 
ABier  if  not  void. 

foreland  yr.  Mary  gold.  72 

t  Lord  Raymond. 

28.  An  award  miade  (hall  be  intended  ready  to  be 
^efiveredy  uolefs  the  contrary  be  (hewn. 

Maris  s.  Marriot.  115,  247,  533 

29.  Breach  of  an  arbitration  bond,  may  be  afiigned,  in 
not  dcHvering  the  poffeffion  of  a  houfe.  16.  11$ 

3<\  Award  of  releafes  good,  as  to  all  matters  fubmitted, 
aod  void  as  to  others.  lb.  'ii6 

31.  To  pay  money  to  a  ftranger  is  ill,  unlefs  in  difcharge 
of  a  debt}  owing  by  the  other  party. 

Bedam  v.  Cleri/on.  123 

it.  Arbitrators  chufe  an  Umpire  (not  conditionally)  they 
bave  executed  their  power,  aiid  they  cannot  chufe  another 
ifherefiife. 

Reynolds  v.  Gtay.         222 

33.  Award  of  a  releafe  to  a  man  who  has  fubmitted  on 
Malf  of  another,  is  good,  becaufe  it  (hall  be  intended  for 
the  benefit  of  the  party  on  whofe  behalf,  unlefs  the  contrary 
tppears. 

Bacon  v.  Dubarry.         24$ 

34-  Award  of  payment  of  money  de  et  fuper  prsmiffisy  re- 
ciprocal and  good.  Ih.  247 


Vol.  L  .  F  35.  An 


82  HkDdtH* 

I 

! 

I  Lord  Raymond.  \ 

35.  An  award  that  does  not  appear  to  be  reciprooilf , 
cannot  be  made  good  by  an  averment  that  it  was  oiadc  di 

Bacon  v.  Dubarry.         Page  247 

« 

26.  Executors  are  bound  by  their  Ceftators  fubmiffion  to 
^     \\\  awai^i. 

Freeman  v.  Bernard.         14S 

37.  Award  that  the  party,  his  executors,  &c.  IhaO  re- 
leafe  is  good.  lb, 

38.  An  award  may  be  pleaded  in  bar  without  perform- 
ance. A 

39.  An  award  of  mutual  reteafes  does  not  difchaigc  an 
%6lion,  till  it  is  performed.  Ibt  248,  -612  ' 

ft 

40.  An  award  that  one  party  /haU  accept  without  awai^ 
ing  the  other  to  perform  is  no  bar. 

ClapcGti  y,'Davy>         612 

41.  Award  that  tlie  party  fliall  fetch  his  mare  and  colt, 
implies  an  award  of  a  delivery.  /J. 

8  Lord  Raymond, 

42.  Award  that  one  party  fliall  pay  to  the  ottier 
fifty  pounds^  and  that  the  other  thereupon  (hall  feal  a  re- 
leafe  to  him  of  all  adklons  tatigen,  pr4smjlfa  is  good,  the 
fremjjfa  referring  to  the  controverfies  fubmUted. 

Anonymous*         898 

43.  Money  awarded  in  full  of  all  demands,  (hall  be  re- 
ftn(ined  to  the  time  of  fubmifllon.  /^. 

44.  An  award  to  pay  money  in  fatisfadiion,  may  be 
pleaded  in  bar. 

Sqmre  v.  Grevett^         965 

45.  I^ot  neccfTary  to  aVer  of  an  award  made  in  writingi 
that  it  was  ready  to  be  delivered.      '' 

Anonymous*         9B9 

^6.  ^Ji  a\rard  to  provide  two  pulkts,  &c.  may  be 
^]v.aJ^d  in  bar,  bccaufc  the  lubmiilion  iir.plicd  a  promifc  to 
pennit  it. 

Pur/low  V.  Baily.  1039 

47.  An 


47*  An  award  that  deals  ere^ed  on  the  defendants 
gronndf  to  the  nuifance  of  the  plaintiiFy  (hall  he  taken  down, 
UDpIies  that  the  defendant  fliall  take  them  down. 

jfrmU  V,  Breame.         Page  1076 

48.  An  award  without  date,  to  do  an  zB.  within  fifty 
days  after  the  date,  muft  be  performed  within  fifty  day  r 
after  the  deUvery.  IL  1076 

49.  A  parol  award  to  be  favqurably  expounded.  * 

Bellyf.Gl^ps.  1 142 

5a  A  rdeafe  to  a  day  before  the  fiibmifiion,  may  be 
awarded,  and  it  fhall  not  be  intended  that  any  controveriieR 
hare  ari£en  fiace*  Ibk 

Strode. 

51.  Arbitrators  award  a  party  to  pay  cofts^  the  mSifter 
lliall  tax  them* 

DuJley  V.  Nettlefold.       '737 

52.  Award  that  A»  (hall  execute  a  covenant  to  indem«- 
lafy  B.  is  good* 

PbiUpt  v»  Knightky.         905 

55.  In  debt  on  an  award,  a  mutual  fubmiffion  muft  be 
(hewn.  * 

D'tlley  V.  PoML       .  925 

54*  Award  to  ^t  fecurity  for  an  annnityi  not  faying 
what  fecoritfy  uncertain* 

Tipping  V.  Smith.         1 024 

5;.  Award  to  pay  cofts^  to  be  taxed  by  one  not  an  of* 
OT  for  that  purpofe,  is  ilL 

Knatt  V*.  Lang*         1025 

55»-Awi^rding  the  giving  a  note,  is  the  fame  as  award* 
lag  payment  at  a  future  day* 

Booth  V*  Garnet*         1 08  J 

57.  A  demand  as  extcutrixi  is  within  a  general  fubnuf- 
ton  to  an  award. 

Elklfon  Y«  Cummins  •         i  '44 

58.  An  award  cannot  be  complained  of^  till  the  fubnuf- 
fioais  made  a  rule  of  court* 

Harrifon  ▼.  Grundy*         1178 

F  2  '59.  Ar- 


84  awattj* 

Hard. 

59.  Arbitrators  may  give  coib,  and  fettle  what  tliey  fiial 
be,  without  referring  it  to  the  officer. 

Shefhard  v.  Brand.         -Pag^  4^ 

60.  See  how  far  thcy  can  delegate  their  power  of  taxing 
coils. 

Nm  V.  Lfmg.         ij$ 

I 

61.  Sec  the  doftrine  of  awards,  and  how  f^r  thcy  can  dc.  ' 

legate  their  powei*.  li.  172 

62:  An  award  (hall  not  be  fet  afide,  becaufe  the  arbitra- 
tors miflake  the  law ;  but  if  part  of  the  evidence  is  conceal- 
cd,  it  is  a  good  rcafon  to  fet  it  alide. 

Metcalfs.  Jvet.         37 J 

63.  D<.'bt  upon  an  arbitration  bond,  defendant  pleads  no 
hward,  plaintiflf  replies  and  (liews  and  awaixl  to  .pay  fixteca 
pounds  ten  ihiUin^^s,  and  cofts,  &c.  and  afiigns  a  breach  for 
r«on-payment  of  the  fixteen  pounds  ten  (hOlings  only,  and 
good. 

Fox  V.  ^mith*         267 

64.  An  award  may  be  good  in  part,   though  bad  in  part. 

lb.  267 

I  Blackjione. 

6^.  If  arbitrators  join  with  an  umpire,  in  his  detd 
of  umpirage,  it  is  only  fiirplufage,  and  the  deed  is  good. 

SouIJby  V.  Hodgfom     4  Ceo.  3.         465 

66.  If  two  partners  refer  all  matters  in  difFerence  be- 
tween them,  the  arbitrator  may  diflblve  the  partoerAiip. 

Green  v*  Waring.     T.  4  Geo*  3.         47$ 

^  2  Blackftone. 

67.  On  a  reference  of  all  mattcra  in  diffovnce  in 
this  caufe,  if  the  arbitrators  award  general  releofes,  the 
award  is  good,  as  to  the  matters  referred,  but  void  as  to 
the  refidue. 

P'ukertttg  y.  Watfon.     3f*  17^^0.34  lliy 

I  Burrow^ 

6"^.  Awards  arc  now  conftdcrcd  with  greater  lati- 
tude and  lefs  ftri^flnefs  than  foiTnerly,  and  His  right  that 
they  (hould  be  conRrued  literally  aad  favourably,  and  not 
fcanncd  with  critical  nicety. 

Havfkitu  y.  Colclough.         277 

69.  Yet 


Burrovf. 

69.  Yet  they  rauft  be  certain  and  final,  that  is,  cer- 
to  a  ooonxiofi  intent,  and  confiftent  with  probable  pre-* 

fumptioDy  and  fufficiently  in  efFeA  mutual  and  final. 

HutnUm*^*  Colduugh.         Page  277,  278 

70.  The  aft  of  9th  and  lotb  Wih  3,  c,  i$*  foi» 
detennkiuig  differences  by  arbitration,  was  made  to  put 
fabmiffien»  where  no  canfe  was  depending,  upon  the  fame 
foot  with  tbofe  where  there  was  a  caufe  depending,  and  it  is 
Milf  dcdaratcry,  of  what  the  law  was  before,  in  the  latter 
cafe. 

Lucas  V.  U^tlfoTtp         701 

2  Durnford  and  Eq/i, 

71%  A  fubmiffion  to  an  award  between  A.  and  B.  the 
parties  on  the  record  having  been  made  a  rule  of  court, 
which  award  not  ha^ng  been  made  in  time,  the  diipute  had 
been  Kferred'to  a  iecond  arbitration,  to  fettle  by  B.  and  C. 
who  were  the  real  parties  in  the  fuit,  no  attachment  can  if- 
.  fae  againil  B.  far  not  obeying  the  award  made  by  the  fe- 
cMid  arbitrator,  becaitfe  the  reference  (hould  be  made  by 
the  parties  on  the  record,  and  even  if  it  had,  there  fhould 
have  been  another  rule,  to  make  the  fecond  fubmiffion  a  rule 
eouRt 

Owen  ▼•  Hutd,         643 

721  And  39  the  court  had  no^  jurifdi6don  in  thia  cafe, 
thiy  cDold  not  go  into  the  nertts,  thoagh  B.  confented  to 
waive  the  objeftioii.  /k 

I 

73.  An  arbitrator  may  award  cofts,  without  any  exprefi 
MhOTtty  for  that  purpc^e. 

Roe^.  Doi^         644 

74.  Atbitrstors  havioff. power  to  choofe  an  umptte,  may 
d^t  oDe^i  beftre  they,  enter  upon  the  examination  of  the 
matter  referred  to  them.  /<J- 

75.  A  fubmiflion  to  arbitration  of  all  matters  in  difference 
between  the  parties  in  the  fuit,  is  not  confined  to  the  fub- 
jeA  matter  in  the  piirticalar  adion  depending,  but  will  ex- 
tend to  crofs  demands  between  the  parties,  though  not 
pleaded  by  way  of  let  off,  and  the  coils  being  to  elude  the 
event,  makes  no  difference. 

Macolm  v.  Fullarton*  645 

76.  But 


86  atoatt)* 


/ 


t  Durnford  and  Eafl.  ^ 

76.  But  a  reference  of  all  matters  m  difpatc,  10  tlie 
caufe  between  the  parties,  is  .confined  foldy  to  the  matter 
in  difpute  in  that  fuit. 

MocqUm  ▼•  FuOarion*      ^  Pkge  645 

77*  A  motion  that  an  award  fhould  be  referred  back  to 
the  fanie  arbitrator«  to  re-confider  it  on  the  ground  that  he 
had  not  fufiicient  materials  before  hini,  when  he  made  ie» 
mill)  be  made  before  the  kit  day  of  the  next  term,  after 
fuch  award  made,  according  to  the  9th  and  10th  Will,  5. 
c.  19-  n  2.  although  the  arbitrator  be  not  charged  widi 
corruption  or  undue  influence. 

Zackary  ▼•  ^befhard.        781 

3  Durnford  and  Eq/t. 

'78.  Hereafter  it  is  recommended  that  where  the  parties^ 
intend  to  refer  all  difputes,  the  terms  of  the  reference  be 
^'  of  all  matters  in  difference  between  the  parties;"  and 
when  the  references  only  intended  to  be  of  the  matter  in 
the  particular  caufe,  it  be  **  of  all  matters  in  difference  in 
"  the  caufe." 

Smith  V.  Mulkr^     E*  30  Geo.  3.         626 

4  Durnford  and  Eqft^ 

79.  An  award  made  upon  a  reference  of  all  matters  in 
difference  between  the  parties,  does  not  preclude  the  plain- 
tiff from  fuing  upon  a  caufe  of  a&ion,  fubfifting  agaiiA  die 
defendant  at  the  time  of  the  reference,  upon  proof  that 
the  fubjed  matter  of  fuch  adion  was  not  laid  bdFotv  the 
arbitrators,  nor  included  in  the  matters  referred, 

Ro'oee  ▼.  Farmer. — HU.  31  Geo.  3.         146 

80.  The  court  wiU  not  fet  afide  the  award  of  an  anw 
pire,  becaufc  he  received  the  evidence  from  the  arbitratoni 
without  examining  the  witneffes,  unlefs  he  were  mjaeftcd 
to  examine  them  before  the  makbg  of  his  awaitl. 

Hall  V.  Lawrence.    E^  3a*  Geo.  J,        58} 


tsmsi. 


(    87.) 


I.   A     GENERAL  authority  will   not.  fcrve  a  bailiff^ 
XjL    where  a   new  right  attached  after  the  authority 
giten. 

DixM  ▼.  Smaliey.         Page  77 

2.  Bailiff  or  not  bailiff>  ia  not  travcrTable  on  avowry  fox 
rent. 

*— —  V.  GouJUn         256 

3.  A  coippration  aggregate^  may  appoint  a  bailiff  to 
diftrain  without  deed* 

Anonymmu^         19 1 

In  lepkrin,  if  the  defi^ndant  makes  conufance,  or Juftifies 
as  bailiff  to  I.  S.  a  traverfe  of  the  conmiand  of  L  S.  is 
fuiScient. 

4«  So  in  trefpafs  for  taking  cattk  or  goods,  for  in  thofi: 
CSKS  tho'  1.  S.  naay  have  a  right  to  take  the  oattle,  &c« 
yet  a  ftrangcr  cannot  juftify  the  takingt  but  by  his  com- 
naad,  5cc.  Ib^ 

5.  But  a&ier  in  trefpafs  qnai^  dauTum  Jregitf  Sat  there 
tiK)ogh  the  defendant  juiUfies  as  bailifif,  or  by  command  of 
I.  S.  the  plaintiff  (hall  not  traverfe  the  command,  becaufe  it 
woold  admit  the  truth  of  all  the  reft  qf  the  plea«  Ibn 

6.  In  trefpab  on  a  juftification  as  baiHff  to  a  court  leet, 
fer  levying  an  amercement,  fome  eftreat  of  the  court,  or 
winant  of  the  fteward,  mixftbe  (hewn* 

Maibewt  v«  Carevt*        Ih* 

7.  Note  in  replevin,  the  bsuliff  is  an  a^r,  and  (hall  re- 
cover upon  the  merits.  lb*         108 

8.  But  in  trefpafs,  the  bailiff  is  only  to  cxcufc  the  wrong, 
>od  recovers  nothing.,  lb* 


9.  The 


S8  wm 


2  Dumford  and  Eafl. 

9.  The  bailiff  of  a  liberty  who  has  the  retain  and 
execution  of  writSy  is  liable  to  an  a^on  of  debt  for  an  ef- 
cape,  if  he  remove,  a  prifoner  taken  in  execution  to  the 
county  g^oly  fituate  ou^  of  the  liberty,  and  there  deliver 
him  to  the  cuftody  of  the  iheri£F. 

Bootbman  ▼.  the  Earl  of  Surrey.         F^>gc  jf 

lo.  A  bailiff  who  has  arrefted  a  prifoner  on  mtfiit  prmip^ 
may  re-take  him  before  the  return  of  the  writ,  though  he 
voluntarily  permitted  the  piifoner  to  efcape  immediately 
?^fter  the  arreft.  ' 

Atleiinfoms.  Itatttjmu,  17a 


OBftOment* 


^ 


\ 


c  ^  > 


Hob. 

j-TtTHETHER  the  pawnee  (hall  anfwer  for  the  |[ood« 
^    if  he  be  robbed— he  (hall  not  be  anfwerable  if  the 
pawn  tt  kid  up  and  he  is  robbed — otherwife  if  he  beTofabed 
HI  oGng  OS  wearing  it. 

Anonymous.         Page  569 

X.  Whether  the  pawnee  hath  any,  and  what  property  irf 
tbe  goods  pawned.  He  caanofufe  the  thing  if  it  will  be 
vorfe  for  wearing.  lb. 

I  Lord  Raymond. 

3.  A  pawn  is  not  redeemable,  after  the  death  of 

thepwnor« 

Kmfey  v.  Hay  ward.         431 

4.  On  a  general  bailment,  the  badee  is  only  chargeable 
to  keep  the  goods  as  his  own^ 

Lane  ▼•  Cotton.         655 

t  Lord  Raymond. 

5.  Six  feveral  fpecies  of  bailment,  depqfitum^  commodatumf 
hcalioi  vM&mt.  Pawns  to  be  carried  with  reward — without 
itwanL 


Coggt  ▼.  Bernard.         913 

6.  A  man  is  not  anfwerable  for  a  depofit,  without  a  grofc 
Dcgka,  •  lb.  91s 

7.  In  what  cafes  a  man  (hall  be  anfwerable  for  a  thing 
knttoufc.  ^b.  915 

8.  Under  what  circumftances  a    pawn  may  be  ufed. 

/8.  917 

Strm^e. 

9*  Ddivety  to  the  nfe  of  a  creditor,  vefts  the  property 
hfi«  agreement,  if  he  docs  not  difegree  after. 

Atiin  V.  Barwicl.         16$ 

10.  A  parol  gift  without  fome  aft  of  delivery,  will  not 

>ltcrtbe  property. 

Snutb  V.  SmitL        955 

II.  On* 


90  IBoSlxntnt* 

11.  Od  a  bare  leaving  a  thing  in  another's  cuftody^  the 
law  raifet  a  promife  not  grofly  to  negled  or  abufe  it. 

Mjtton  V,  Cock^        Page  1099 

12.  A  fiidor  caiuiot  pawn, 

Paierfm  y.  Ta/b,         1178 

13.  Bailee  for  lafe  cuftody  cannot  pawn. 

Hartop  V.  Hoart.         f  1 87 

14.  Where  goods  are  fold  by  a  fiidor  at  his  own  rifqne» 
the  vendee  held  not  anfwerable  to  the  owner. 

Scrimflnre  y.  AUertm*         liS^ 


Ban&rupt. 


(    91    ) 


Ban^^rujpt 


I  Lord  Raymond. 
>I  inn-keq; 
to  his  guefts. 


I.  A  N  inn-keq)er  cannot  be  a  bankrupt,  who  fdb  onljr 


Meggoi  ▼.  MiUi.        Page  287 


a.  For  what  debti  a  mad  haring  left  o£F  trade,  may  be  a 
baokrupt.  Ih. 

3*  An  m&nt  is  not  liable  to  the  ftatutes  of  bankrupts* 

Rex  v^Caky       443 

4«  Bankruptcy  in  the  plaintiff,  is  no  plea  without  a  com* 
nuSon,  &c« 

Harvey  ▼.  WURamt, ,       496 
iz.  Mod.  267.  S.  C. 

5.  An  9B,  of  bankruptcy  committed  before  an  execution 
OLCciited,  will  avoid  the  executioUt 

Cok  Y,  Dames.        7241 

6.  Removing  goods  for  fear  of  an  execution^  no  ad  of 
hukruptcy.  Ih.  1%% 

7.  A  (hip  carpenter  may  be  a  bankrupt* 

Kimey  ▼•  Snuib.         741 

8.  Trover  by  affignees  qf  a  bankrupt  againft  a  fecond 
«codec  /}• 


,.  —  petition  againft  a  bankrupt,   is  not  neceflary  to 

be  produced  at  a  trial,  for  it  may  have  been  by  i»n>l, 

le  pradice  is  otherwife.  J?* 


9.  The 

i^    produccu    «ii  a    trial)    xor  ii, 

though  the  pradice  is  otherwife. 

10.  Per  Lord  Hok^  Lord  Raymond  252— If  a  writ 
of  execution  is  delivered  to  the  (heriff,  and  the  defendant 
becomes  a  bankrupt  before  it  is  executed,  the  execution  is 
^ereby  fuperfeded,  and  the  goods  not  bound  by  the  de- 
Gvcry,  for  the  property  ceaCes  to  be  in  the  bankrupt, 
(n>m  the  time  of  the  ad  of  bankruptcy  committed- 

Smattctmh  v.  Croft. 

It.  A 


92  TBansntptf 

2  Lord  Raymond, 

II.  A  fcrivener  is  made  liable  to  be  a  bankrupt 
by  21  y^r.  i«  r.  19.  he  is  liable  to  be  fo  for  a^  of 
bankruptcy  defcribed  in  i  Jae.i,  c.  15.  Page  852 

12.  If  a  (hare  in  the  ftationers  company  will  make  a  man   ^ 
liable  to  the  ftatutes  of  bankrupts.  IL   ^ 

"I 

13.  A  pksirof  bankniptcy  at  largi^yr  muft  let  fiirth  th| 

petition,   and   the   debts   owing   to  the  petidonin^  ^- 
ditors.  i/fS 

14.  A  bond  ^«e||  by  a  bankrupt  to  leave  his  wife  a 
(am  of  money  in  cafe  ot  furvivorfhip,  is  not  difcharged  h% 
the  certificate.  1549 

ftnmge.  ... 

1 5.  He  who  has  the  body  in  execution,  cannot  be  a 
peliuoniiigt  dPodkob  ' 

*  Burnahys  Cafe*         65J 

I 

16.  A*  debt  centra^d  after  sm  a^  of  bankruptcy,  ts 
no  ground  for  a  commiffion, 
i"  M-  ^  T4imt ^.  Myttfm.         744 


> 


^.  .jt^.  Note  of  a  band  fix  years  (landing,  ground  for  com- 
miMon  of  bankruptcy. 

1 8.  Affignee  of  a  t^nd,  cannot  petition  for  a  commil- 
fion  of  bankniptcyi  being  aa-  equitable,  not  a  legal  cre- 
ator. 

'  '  Medlicptes  Cafe.         899 

19.  Note  indorfed  to  a  debtor  of  a  bankrupt,  after  the 
bankruptcy,  cannot  be  (let  off. 

f  Marfbs,  Chambers.  1234 

^2o.  Going  out   of  town  to  gain  the  term,    an   ad  01 
bankruptcy. 

-  Mayll/ry*  Eyloe.         809 


#  ■  •» 


,.2i«  Bankrupt  not    admitted  to  prove  his    own  a6t  of 
jbankruptoy^  though  releafed. 

Field  Y.   Curt'u.         ^29 

* 

22.  Alfignee  of  a  cominifljon,  may  declare  on  a  promife 
to  the  bankrupt. 
.      .  .  Rig  V.   mimer.         C^l 

23.  What 


I 

Strafe. 

2$.  What  meddling  with  the  effcda  of  a  faaqkrupt,  is 
a  coaverfion. 

P wrier  v.  Goduu         Page  813 

,  ^  24.  A  ftranger  difpofes  of  a  bankrupt's  money  in  pur> 
chafeSv  the  affignee  feizcs  part  of  the  purchafed  €Se£by  thjs 
affinns  the  whole  tranfadiony  and  he  cannot  maintain  trover 
for  the  money. 

Wdjon  V.  Poulter.         859 

25.  Debt  upon  contingency  not  yet  happened,  cannot  be 
claimed. 

TuUy  V.  Sparks.  '      869 

'26.  Afl  bonds,  5cc.  payable  at  a  future  day»  are  within 
,7  Geo.  I.  f.  31.. 

Swaine  y.  De  MatUu.         12&1 

27.  How  far  certificate  is  evidence  of  bankruptcy. 

Loci  ▼•  Major,,        533 

28.  The  bankruptcy  of  the  obligor  does  not  difcbarge  a 
bond  conditioned  for  his  esecutor  to  do  an  a^ 

7«//jr  V.  Sparies.         86.7 

29.  Bankrupt  difcharged   from  bills   drawn   before  his 
bankruptcy,  though  protefted  and  returned  after. 

Macarty  v.  Barrow,         949 

30.  Not  difcharged  from  a  recognizance  of  bail  on  error, 
where  the  affiimance  is  after  the  bankruptcy. 

Hockley  V.  Merry.  1 043    ' 

31.  Difcharged  of  a  contempt  in  not  performing  an  award. 

Baker's  Cafe*  1152 

32.  When  the  breach  of  a  bond  is  after  a  bankruptcy,  the 
bond  is  not  difcharged. 

Crook/bank  V.  Thomson,  "      1160 

33.  A  bankrupt  difcharged  from  a  judgment  given,  after 
his  bankruptcy  for  a  debt  due  before. 

Graham  v.  BenSm.  1196 

34.  Separate  creditor  may  come  in  under  a  joint  cdmrnif. 
lion  of  -bankruptcy. 

Howard  v.  Poole.         995 

35-  A 


94  IBai^tupt* 

35.  A  joint  commli&on  difchax^es  each  partner  as  to  hii 
(eparate  debts* 

UTukes  V.  Strahan^         Page  1 157 

36.  Future  effe£b  of  a  fecond  bankrupt  continue  baa  pro* 
perty  till  feized. 

^Jbleyy.KeU.         1207 

37*  Bankrupt  dlfchai^d  for  faults  in  the  commitment. 

Rex  V*  Natbafu         880 

38.  The  fortune  of  a  wife  may  be  fettled  on  hufband  till 
he  £uls,  and  then  to  her  feparate  ufe. 

Loclyer  ▼•  Savage.         947 

39*  Delivery  to  the  ufe  of  a  creditor,  vefts  the  property 
before  agreement,  if  he  does  not  difagree  after. 

Attin  V.  BarwkL         1 65 

1  and  zfnir. 

40.  Tenant  in  tail,  mort^ges  for  years,  becomes  a  bank* 
rupt,  and  dies,  without  fuffering  a  common  recovery,  the 
affignees  (hall  have  the  eftate  dear  of  the  mortgage,  by  the 
ftatute  21  J^ac,  i.  c,  19.  /  I2. 

£eci  v.  H^ej/h.         276  v.  1 

41.  But  if  he  had  fuffered  a  recovery,  it  would  have  let 
in  the  mortgage  and  other  incumbrances. 

-flJ-         277 

42.  After  the  interlocutory  judgment,  and  the -award  of 
a  writ  of  enquiry,  the  plaintiff  becomes  bankrupt,  and  a£> 
terwards  in  his  own  name  the  writ  is  executed,  and  good 
without  fuing  out  ^furefanat  in  the  names  of  the  affigneea. 

Bibl'iM  V.  Mantel,         358  v.  a 

43.  One  who  buys  a  coal  mine,  works  it,  and  fcDs  the 
eoaJs,  is  not  a  trader  within  the  ftatiites  of  bankrupt. 

Port  V.  Turton.         169  v.  a 

44.  Trefpafs  lies  againft  the  affignees  under  a  commiffion 
fued  out  againfk  a  vidualler,  or  any  other  perfon  not  liable 
to  be  a  bankrupt,  and  the  action  lies  before  the  commiffion 
be  fuperfcded,  the  whole  having  been  done  coram  nonjudice. 

Per  kin  v.  ProQor,         382  v.  2 

45-  An 


I  and  a  ffilt. 

4;.  Ad  mdorfee  of  a  promiflbry  note  may  be  a  petition*  ' 
itig  creditor,  though  the  drawer  became  a  bankrupt  after 
the  payee  made  the  indorfement. 

jinonymoiUm        Page  135  ty«  2 

46.  A  bill  of  fale  made  by  a  trader  two  days  befo|c  he 
abfconded,  is  a  fraud  on  the  bankrupt  laws,  and  void. 

Liaton  V.  Bttftla»         47 
f 

47.  The  defendant  draws  a  bill  of  exchange  npon  the 
plaintifi,  payable  to  the  defendant's  own  order,  jmiitifii  at 
his  re<)ueft,  and  on  his  promife  to  indemnify  than,  accept 
the  biU,  which  becoming  due  after  the  day  that  the  defen- 
dant became  bankrupt,  the  plaintiffs  pay  the  bill  to  prevent 
themfelyes  from  being  arrefted,  the  plainti£&  could  not  have 
proved  this  as  a  debt  under  the  commifiion,  fo  the  defendant 
cannot  plead  his  certificate  in  bar  of  this  adioa  brought 
againft  him  for  not  indemnifying  the  plaintiff. 

Toung  V*  Hockkjm         346 

48.  The  defendant  drew  a  bill  of  exchange  on  the  plain- 
tiff, which  the  defendant  promifed  to  pay  himlHf  when  it 
became  due,  afterwards  the  defendant  was  a  bankrupt,  and 
afterwards  the  plaintiff  (haWng  accepted  the  bill)  was  foed 
and  obliged  to  pay  it,  refolved  the  plaintiff  could  not  prove 
any  debt  under  the  commiflion. 

yanderheydtn  v.  de  Panba.         528 
I  Bhuk. 

49.  If  a  fheriff  takes  goods  of  a  bankrupt  in  execation 
after  the  a6t  of  bankruptcy  committed,  and  before  thecom- 
million  iflued,  and  fells  them  after  the  commiifion  and  affign- 
mcnt,  trover  wdl  lie  againd  h!m.  Cooper  v.  Cbiiij  and 
Blackifion,  M.  30  Geo.  2.  '         6§ 

50.  Payment  of  bills  to  fupport  the  credit  of  a  declining 
trader,  vr.chuut  notice  of  any  a  A  of  bankruptcy,  not  fraudu- 
lent.    Foxcraft  V.  Devon/hire.     /^.  33  Geo.  2,  '93     ' 

51.  The  court  will  not  take  notice  of  a  commiflion  of 
bankrupt  in  a  collateral  way,  fo  as  to  (lay  proceedings  againft 
a  (bcriff  on  an  adlion  for  a  wilful  falfe  return,  pending  which 
aftion  he  pays  over  monies  (levied  by  execution,  and  kept 
in  hia  hands  above  a  year)  to  aflignees  under  a  commiflion 
fued  fince  the  adlion  was  brought  again  (I  him  on  an  a6t  of 
bankruptcy  previous  to  the  execution.  TimhrgR  v.  Mtlh^ 
H.  33  Geo.  1.  205 

52.  •AiSgn-* 


1  BlacL 

52.  Affignment  of  ag,  .^ccpt  a  trifle,  of  a  man*«  ftock 
in  trade,  in  favour  of  particular  creditors,  juft  before  the  ad 
of  bankruptcy  committed,  Is  fraudulent  and  void.  Comfi^f 
y.  Be^fordf  H.  Vac,  2.  Geo,  3.  ,  Page  301 

55.  A  bankrupt  executor  pleading  a  ialfc  plea  after  the 
commiifion  iflued  in  a.  fuit  by  a  creditor  of  his  tefiator,  b 
liable  to '  execution  for  the  cofts.  Howard  ▼•  Jemmm% 
H.  3  Geo*  3.  40* 

54.  A  trader  may  lawfully  afiign  part  of  his  ftock,  in  fii- 
vour  of  a  particular  creditor,  on  the  fame  day  on  which  he 
afterwards  commits  an  a^  of  bankruptcy.  Hooper  v.  Smitif 
TV.  Fac.  3  Geo:  3.  441 

55.  The  court  will  not  upon  a  motion  affift  the  relation 
back  of  an  a6fc  of  bankruptcy.  Clari  v.  RjaUf  H* 
%'Geo,i.  64S 

»  » 

56.  Preference  of  one  creditor  by  a  bankrupt,  in  fending 
turn  without  his  knowledge  a  bill  by  the  poft,  is  fraudulent 
and  void*     Alder/on  v.  Ten^Ie,     Tr*  8  Geo,  3.  660 

.2  Biaci. 

57.  Statute  of  limitations  which  had  incurred  agaipft  the 
petitioning  creditor  of  a  .bankrupt,  before  the  commiOian 
iffued,  (ball  not  be  taken  advantage  of  by  a  ftranger  in  an 

^    a6iion   brought  by  the   aflignees.       ^uantock  v.  Engkauly 
?*.  10  Geo,  I,  70a 

56.  Court  will  not  difcharge  a  bankrupt  on  common  bad, 
when  the  commifGon  appears  to  have  been  grofsly  fraudulent. 
Sowley  V.  jfoneSf    M,   11   Geo,  3.  y  25 

59.  A.  becomes  ball  for  B  on  a  promife  of  indemnity, 
the  bail-bond  is  afligucd,  and  judg.r.cnt  had  in  an  adion 
thereon  againft  A.  who  brin^js  ti  ror  in  Cam,  Scaccb,  B.  bcr 
comes  bankrupt,  judgment  againft  A.  in  Cam.  Scacch,  who 
brings  error  in  parliament,  which  is  non-piofled,  and  then 
.he  pays  debt  and  cofts,  the  damnificatiou  docs  not  acgrue 
till  that  payment,  and  is  not  coveicd  by  the  commifCon  ao4 
Certificate,  but  adion  lies  for  A  againft  B.  the  bankrupt, 
on  his  promijfc  of  indemnity.  (J^Jaard  v.  y anutrttydenf 
Ms  X2  Geo.  3..  ij^ 


60.  ^Hlow-ancc 


60.  Apowance  of  a  bankrupt's  certificate,  has  no  relatioo 
back,  fo  as  to  difcharge  the  defendant's  bail,  if  fixed  before 
foch  allowance.     Walker  v.  Giblett.     P.   ii  Geo.  3. 

Page  811 

6f.  AJfumpJit  will  lie  for  the  aifignees  of  ^a  bankrupt 
agaiflfl  a  creditor  who  has  levied  his  debt  by^-  fa.  after  the 
aA  of  bankruptcy  committed.'  Httclnn  v.  CampbelL  T. 
12  Geo,  3.  827 

62.  Bin  of  exchange  drawn  on  and  accepted  by  A.  but 
not  doc  nor  paid  till  after  the  drawer  became  a  bankrupt, 
is  not  covered  by  the  commifiion.  Toung  and  others,  v. 
MochUy.  M.  II  Geo.  I.  839 

63.  That  a  man  cannot  pofitively  recoiled^  a  fa6l,  but 
flioald  rather  believe  the  affirmative,  is  a  full  and  fatisfaftory 

'  aafwer  by  a  witnefs  on  a  commiflion  of  bankrupt,     TJjomgt 
ifii/cr's cafe.    E.iiGeo.^.  8di 

64.  A  general  anfwer  by  a  bankrupt  under  examination, 
that  he  has  loft  one  thoufand  eight  hundred  and  eighty^iix- 
pouodf  by  felling  under  pnme  coil,  is  not  fatisladlory,  efpe- 
dally  if  falfified  by  fubfequent  confeHiona  of  the  difpofal  of 
different  fiims  for  other  purpofes.  Langhom*^  cafe.  T. 
ijGtfp.  3.  919 

65.  Afiignment  of  all  one's  flock  in  trade,  together  with 
certain  leafchold  houfes  to  .a  creditor  by  way  of  mortgage, 
is  an  afk  of  bankruptcy,  and  renders  void  as  well  the  mort- 
gage  of  the  hoiifes  aa  of  the  goods.  Law  v.  Skinner. 
/.  15  Geo.  3.  996 

66.  Commiflioners  of  bankrupt  have  no  authority  to  corn- 
out  one  fufpeded  to  detain  effedts  of  the  bankrupt,  for  not 
^tending  to  be  examined  upon  the  firfl  fummons.  Dyer  v« 
Mfingy   T.  150^1^.3.  1035 

67.  An  annuity  bond  if  forfeited  before  the  bankruptcy, 
ihoaU  be  valued,  and  proved  under  the  commiflion,  \i  not 
Cnidted  till  after  it  cannot  be  fo  proved,  and  the  obligojr 
nay  be  taken  in  execution  on  a  judgment  thereon.  Perkins 
l^Ken^landf  T.  16  Geo.  3.  XI06 

68.  Falfe  imprifonmcnt  lies  againft  the  cbmmifrioners  of 
hukrupt  for  an  illegal  exercife  of  their  difcretion  in  im^ 
froperly  committing  a  bankrupt  who  has  made  a  fiitis&^ory 
anfwcr.     Miller  s.  Seare.   £.17  Geo.  3,  1I4« 

Vou  L  G  69.  Aa 
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69.  An  uncertified  bankrupt  going  furreptitioufly  bfyond 
Tea,  and  refufing  to  afltd  his  aiTignces  nx  p^etting  in  his  dcbts^ 
IS  guilty  of  non  conformity,  and  cannot  be  difchargcd  un* 
der  the  infolvent  debtors  a6i.    Norris  v.  Lev'u  E,\%  Geo.  3, 

Page  1188 

70.  A  creditor  who  obtains  a  vcrdicl  before  the  connratC^ 
fon,  is  intitled  to  prove  his  coils  as  well  as  his  debt,  though 
judgment  not  figned  till  after  the  commiflion  iffued,  and 
fiavmg  proved  his  debt,  and  otherwife  a6ied  under  the  com- 
mifiioif,  has  made  his  etedtion,  and  (hall  not  afterwards  re- 
fort  to  the  bankrupt's  baiL    jiylat  v.  Harford,  7^  19  Gto»  ^ 

1  Burr,, 

7 1 .  The  property  of  a  bankrupt's  goods  is  after  afiign* 
dent  in  tlie  affignee,  from  tlie  time  of  the  a6i  of  bankruptcy 
by   relation.     Cooper  v.  Cbitty,  3^,  32,  v.  infra.     440  anil 

9*1 7,  to  829 

72.'  And  the  aflignee  may  maintain  trover  againft  the  (he- 

l^ff  who  took  them  ia  execution  after  a£l  of  bankrupteyy 

atod  before  the  alignment,  but  fells  them  after  the  afiigiK 

'  ment ;    for  felling  was  certainly  unlawful,  whatever  the  tak» 

jng  might  be.     Pa.  31,  32,  33,  and  fee  Title,  "  TrawrJ* 

\  73.  Bail  for  a  bankrupt  who  obtains  his  ccrtificadc,  pcod* 
ing  thr  action,  (hall  be  difcharged  if  the  certificate  is  prior 
to  their  being  fixed,  otherwife  they  remain  liable. 

fVoolley  V.  Cobbe,  244,  24^ 

.  74.  But  the  bankrupt  himfelf,  though  d^fchai^ed  of  the 
original  debt,  u   yet    liable  to    the  judgment,  in  an  adion 
againft  him  upon  the  bail-bond,  for  this  U  a  new  and  diftia6)r 
.    caufe  of  a^tioa. 

Cockcr'dl  V.  Ovjjhm.         43d 

.  75.  By  21  Jac,  I.  €.  19.  /  2.  A  tradci'who  being  arrelU 
cd  for  debt,  ihall  after  fuch  ancft,  lie  in  prifon  for  two 
months  upon  that  or  any  othtr  aTcft  or  detention  ill  prifoa 
for  debt,  or  being  arrefted  f.>r  j^ioo.  inoro  ihall  efcape  out- 
of  prifon  (or  procure  his  enlirgcmc-.u^  by  putting  in  com* 
mon  or  hiFfd  bail,  repealed  by  10  Ann,  ch.  15.  /  i.)  (hail 
be  accounted  a  bankrupt  to  all  intents  and  pHrpofes ;  ^oA  id 
the  faid  cafes  of  arnit,  or  lying  in  prifon  for  fuch  debt  or 
debts,  (or  getting  forth  by  common  or  hired  bail)  fW>ntfeilc 
time  of  his  or  her  faid  firll  arrcll. 

Rofd  V.  Grcem,         439' 

76.  AB 


\^- 
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76.  All  the  bankraptcy  adts  mud  be  conftraed  according 
to  their  real  intention^  and  fo  as  to  ahfwer  the  ends  of  piib- 
lick  benefit* 

Rofe  y.  Greenm         Page  43  9>  440 

77.  ECcapCy  means  a  running  away  coptrary  tp  the  (he- 
nff's  confenty  not  where  by  pcrmiffion  of  the  fhcrifF  he  is 
carried  {o  another  county  on  his  road  to  a  judge's  chamber, 
upon  an  baheai  corpus^  this  {hall  not  make  him  a  bankrupt 
and  criminaL  Ib» 

78.  Where  fufficient  bail  is  fairly  put  in,  and  the  defeii- 
dant  afterwards  at  a  future  day  furrendered,  the  bankruptcy 
fliall  not  relate  to  the  time  of  the  firfl  arreft,  but  only  to  the 
time  of  the  furrender.  fb,  -  For  the  bankruptcy  commencca 
only  firom  afiual  lying  in  prifon. 

Ih:  'v.fupra  31,  infra  817  to  820 

79.  But  when  bail  is  put  in,  merely  with  the  intent  to 
furrender  immediately,  and  they  do  fo  vijiantery  and  the  de^ 
iendant  isindantly  committed  Cu!od.  ^'ar,  this  is  only  form, 
and  (in  cffc^)  no  bail  at  all,  but  a  continuation  of  the  fame^ 
impnfonmenty  and  therefore  the  bankruptcy  (hall  here  re- 
late to  the  firfl  arreft,  Ih. 

80.  A  conveyance  made  by  a  trader  of  his  whole  fub- 
ftance  to  a  particular  creditor,  was  under  the  circuni^« 
fiances  of  it,  adjudged  to  be  fraudulent,  and  an  a  A  of  bank* 
ruptcy,  although  it  was  made  by  way  of  fccurity,  and  for 
a  valuable  condderatioay  and  executed,  (but  without  de- 
livery of  pofleflion),  three  weeks  before  any  other  aft  of 
bankruptcy,  the  principal  circumftances  were,  that  the 
trader  continued  in  poffellion,  and  vifibly  afted  as  owner ; 
thatjthe  reft  of  the  creditors  were  impofed  upon  by  falfe  ap- 
pearances, that  the  agents  of  the  particular  creditor  told  the 
reft  of  the  creditors — "  That  the  trader  had  mortg^aged  his 
"  leafeholds,  but  concealed  his  having  afligned  any  thing 
^  dfe,  that  both  the  particular  creditor  and  his  agents,  ap-* 
"  peared  clearly  to  be  aware  that  poffeffion  was  ncccflary,'* 
hat  bad  continued  and  onginally  intended,  that  there  (hould 
be  a  deh'very  of  pofTcilion,  as  foon  as  the  trader  fhould  de- 
[tomine  to  become  bankrupt,  but  not  fooner,  in  order  to 
[eradc  the  claufe  in  11  Jac.  I.  chap.  19.  J  2. — in  other  re- 

fpe^  this  conveyance  was  fair  and  honeft^  being  intended  to 
feuitone  De  Mattot,  in  London^  from  being  a  fufferer  by 
l^e  country  traders  orer  drawing  upon  him,  De  Mattoi  hav- 
^^g  agreed  to  permit  SlaJor,  the  country  trader^  to  draw 

*  G  i  upoa 
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upon  him  in  London^  and  to  advance  as  far  as  three  iiuB* 
drcd  pounds  for  Sladorf  refolved. — firft,  that  the  conveyance 
was  fraudulent^  and  an  ad  of  bankruptcy  within  the  i*  J* 
I.  c.  15.  §  2. 

Worfeley  v.  Be  Matlos,  Pa.  467^  to  485 
V.  In/ra*         Page  829,  833 

81  •  All  the  bankrupts  adls  are  to  be  taken  together  as 
one  fyftetn  of  law>  and  they  are  to  be  conftrued  favourably 
for  creditors,  and  to  fupprefs  fraud*  Ib^         474 

82.  l^ird,  indemnity  was  a  good  and  valuable  condder- 
ation,  and  this  deed  was  a  fair  tranfa6tion  as  between  the 
parties.  IL  474.  v»  Infra.  830 

83.  Fourth,  but  many  tranfa^ions  fair  as  between  tlic 
'  parties,  may  yet  be  fraudulent  as  to  third  perfons,  by  rc?- 

^  Ion  of  deceit  upon  an  injury  to  them.  lb.  474 

y.  Infra    830 

84.  Fifth,  this  was  one  of  thofe  caufes ;  the  creditors  were 
deceived  by  falfe  appearances  conne£led  with  a  fecret  confi- 
dence. "  475 

The  end  and  the  means  were  both  unlawful.  3- 

85.  Sixth,  the  end  was  unlawful,  for 

Firft,— the  preference  aimed  at  was  fraudulent  and  unlaw- 
ful. -  li. 

m 

Secondly, — prtfercnce  of  a  favourite  creditor  by  an  af- 
fignmcnt  of  all,  after  making,  and  jiiil  before  executing  a 
dLttrmination  to  break,  even  If  accompanied  with  a  formal 
delivery  of  poflcflion,  is  a  fraud  upon  the  whole  bankrupt 
law,  and  would  defeat  the  two  main  objefts  of  it,  viz.  the 
i.nanagemcnt  of  the  bankrupt's  eilatc,  and  an  equal  dlftribu- 
tion  of  it  amongll  all  his  creditors,  who  have  truftcd  to  his 
general  credit.  Jb^         ^j^ 

86.  Thirdly,— in  like  manner  a  conveyance  calculated 
to  poftpone  a  particular  creditor,  is  an  ad  of  bankruptcy. 

lb.        477 

87.  Fourthly,— priority  fliall  not  be  gained  by  fccrct 
lives.  '  lb, 

88.  Fifthly, — therefore  conveyances  of  perfonal  chatties 
by  way  of  fecurity,  where  pofUflion  Is  left  with  the  bank- 
nipt,  (hall  not  give- any  priority.  A 

3  19.  Sixthlj, 
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8p.  Sixthly, — But  conveyances  of  land  are  different* 
for  and  is  holdcn  without  perception  of  profits  by  the 
tJtJe.  horfiley  v.  De  Mattes.  Page  484 

9Q.  Seventhly fc— there  is  alfo  a  great  difference  between 
coaveyances  of  all,  and  oF  a  part  only,  the  latter  ntay  he 
publick,  fair  and  honed,   but  the   former  mufl   either   be  \ 
fraudulently   k^t  fecret^  or  produce  an.  inmiediate  bank- 
ruptcy, 7^.478.  V.  Infra^  83CX 

91.  The  means  likewiTe  were  unlawful  as  well  as  the 
end,  namely,  the  falfe  credit,  given  to  the  banknipt  by  leav- 
ing him  m  poffeflibn,  and  to  a6t  as  owner,  and  the  fecret 
trull  ^  to  deliver  the  poffeiHon,  (b  as  to  avoid  the  clauCe- 
**  in  21  Jacn  I.  c,  19.**  lb,         482,  485^ 

9?«  No  deed  made  by  a  trader,,  can  be  fraudnlent  in  a. 
cofurt  of  equity  whrch  is  not  fraudulent,  at  law^  and  an  a6t 
of  bankruptcy^  7^.        479,  481 

93.  Every  equivocal  fad  may  be  explained  by  circum-. 
ftanccs  none  more  than  deeds,  for  hardly  any  deed  is  frau 
dulcnt  upon  the  mere  face  of  it.^  jK.         484^ 

X  Bum 

94.  Certificate  i^  not  complete  till  aUbwed*,  nor  (halt 
lekte  to  the  figning  by  the  commiilioners  and  creditors, 
nor  over  reach  a  legacy  left,  to  the  bankrupt  after  the  fign- 
ing but  before  the  allowance,,  and  ailigned  by  the  commif- 
fioners  before  alloLwance^  but  the  creditors  (h^ll  have  it.  ' 

Tudway  v.  Bourn.         7 1 7^> .  1}  8j  7 1 9; 

95.  Bankruptcy  alone,    iiay  even,  infolvency,    (which 
bankruptcy  does  not  neceffarHy  import,)    is  no  fulHcient 
Caile  of  a  motion,  from  the  office  of  a  <;ommon  council  man  - 
of  ^  corporation. 

Rix  V.  Mdyor  of  I^i>erpoolx         731  to  736. 

96.  A  bankfupt  who  had  regularly  obtained  his  certify. 
CBic,  afterwards  fettle  an  old  account  with  a  creditor  who 
£d  not  appear-to  have  come  in  under  the  commiffion,  agrees 
that  a  balance  of  feventy  four  pounds  was  due  from  him  at 
the  tjpic  of  his  bankruptcy,  and  proraifed  to  pay  it,  "  when . 

kcibttld  be  able«" 

Baileys*  Dfllon,         736 

97-*  At 


97.  As  to  the  general  quellion,  **  whetlier  the  bankrupt 
was  or  was  not  liable  to  the  payment  of  it,  upon  this  new 
acknowlcdgmtiit  and  new  promife,"  the  court  did  not  enter 
upon  it.  Bailey  V.  Dillon,         Page  736,  737 

98.  But  they  difcharged  him  upon  common  bail,  (that 
being  the  particular  queftion  before  them.)  Jb,  737 

99.  If  a  bankrupt  lies  two  months  in  prifon,  then  the 
relation  and  confequcntly  the  property  of  the  aflignccs  in 
the  bankrupt's  goods,  goes  back  to  the  time  of  the  firft  ar-- 
reft. 

Coppendcde  v.  Bridgen.     8.17  to  820,    v.  Ante^  459,  440 

100.  If  execution  {^  Ji:n  faciasy)  is  fued  out  againft  a 
trader's  goods,  returnable  within  the  two  months,  bqt  not 
a£lually  returned  till  after  he  has  lain  two  months,  ^il.  '^  nulla 
hma^"*  IS  a  good  return,  becaufe  it  is  then  certainly  a  goo4 
one,  73.  But  quere  whether  it  would  have  been  fo  if  the 
return  had  been  made  upon  the  return  day,  which  was  within 
the  two  months,  when  it  was  uncertain  whether  he  would 
or  would  not  He  the  two  months  in  prifon.  Ih^ 

TO  I.  In  the  laft  cafe  if  the.flierlfF  had  returned  "  that  he 
bad  levied  the  money,"  and  had  a6lually  paid  it  over  to  the 
plaintiff,  the  fheriff  might  have  beoQ  excufed,  but  the  plain- 
tiff muff  refund  it  to  the  aifigneest  Ih^ 

102.  L.  a  trader  being  really  indebted  to  W.  (in  about 
one  thoufand  eight  hundred  and  forty  pounds,)  fent  for 
W.  told  him,  **  he  could  not  ftand  his  ground,"  and  pro- 
pofed  to  fecure  him  accordingly,  he  executed  a  genera} 
aflignment  to  W.  of  every  thing  that  he  had  in  the  world, 
but  after  payment  of  W's.  debt,  it  was  to  be  in  truft^  for 
L*  himfelf,  as  to  the  refidue  a  defcafance  in  a  feparate  deed 
was  foon  after  executed,  making  the  aflignment  void,  upon 
payment  of  all  the  money  due  to  W.  (who  was  concerned 
with  L.  in  circulating  notes,  many  of  which  were  outitand- 
ing,)  but  neither  the  a£[]gnment  nor  defeafance  particularly 
liauidated,  how  much  money  was  due  from  L.  ta  W.  the 
deed  of  aflignment  recited  L's.  being  obliged  upon  urgent 
and  neceffary  bufinefs  to  leave  London,  and  that  he  could 
ncrt  raife  money  foon  enough  to  anfwer  all  the  demands  that 
W.  had  upon  him,"  there  was  no  counter  part  of  this  deed» 
and  the  original  remained  in  the  keeping  of  L.  the  aflignor, 
no  poffeflion  was  delivered,  only  JL.  gave  a  letter  of  attorney 
tQ  B.  his  own  clerk,  (a  perfon  privy  to  the  whole,)  to  col- 
led, 


left,  receive,  difpofcy  &c.  the  goods  iliU  continuing  i«  L's.- 
hou&y  no  notice  was  given  to  L's.  debtors. — WUfon  v.  Day^. 
Pa.  827,  V.  fupra.    467  to  485.— almoll  S.  P,  .  • 

103.  This  deed  alone  is  in  itfelf  an  a£^  of  bankruptcy »' 
'tis  within  21  jfac*  i«  r*  19  ^.  2.~-^nd  if  permitted  would 
defeat  the  whole  fyftem  of  the  bankrupt  laws. — lb.  829  to 
S3 3.  V.  Supra.    467  to  485. 

104*'  The  circumftancea  con6rm  this  particularity,  there 
being  no  viGble  change  of  poifeifion,  a  fecret  tranfa6lion,  no 
notioe,  &Ct  Jb.  83a 

105.  It  was  refolved,  that  a  trader,  (even  before  bank- 
luptcy)  cannot  prefer  one  or  more  creditor  or  creditors  to- 
the  reft  by  a  conveyance  of  his  whole  eftate  and  efie6ls«.. 

lb.  829  to  833.  V.  Sttpra.  484*. 

106.  Bat  he  may  pay  a  particular  creditor,  or  he  may 
mortgage  a  part  of  his  eftate  and  eiTeds^  (at  leait)  to  a 
particular  creditor,  ^  provided  he  delivers  pofieffion  at  the 
&me  time. 

IL  831.  V.  Supra*  484 

107.  Yet  a  coldrable  exception  of  a  fmall  part  would  not 
{Per  Lord  Mansfield^)  help  the  matter,  for  the  court  would 
not  fuffer  fuch  an  evafion  to  pievaiL  It.         832. 

108.  The  fyftem  of  the  bankrupt  laws  is,  "  that  the 
bankrupt's  effeds  (hall  be  tafcen  out  of  his  own  poflefiion 
and  management,  and  put  under  that  of  the  commiilioner,' 
and  be  divided  equally,  i.  e.  propQCtionably  among  all  his. 
creditors.  lb,  829,  830 

109.  Therefore  L.  became  a  bankrupt  the  moment  he 
aecutcd  this  deed,  which  puts  his  whole  eila^e  under  the 
immagement  of  his  own  truitce,  inftead  of  the  commifitoners, 
and  aligned  it  all  to  one  creditor,  leaving  nothing  for  the 
idL  lb.  830 

no.  A  mortgage  by  a  trader  of  (hips  abroad,  or  of  car-, 
ffocs  upon  the  high  feas  is  good,  (notwithdanding  the  daufe 
in  21  Jac;  u  c.   19.)  though  poireiTion  be  not  adually 

dclnrti)(daL 

Foxcraft  V.  Devimjhire.,  94X 
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2  Burr. 

111.  yobn  Perrotj  a  bankrupt,  upon  the  lail  day  allowed 
him,  had  this  quedion  propounded  to  him  in  writing  by 
the  commiflionersi  *'  as  you  admit  that  you  have  fpent  the 
lail  week  with  Mr.  M.  one  of  your  aHlgnees,  to  fettle  and 
adjuil  your  accounts,  and  to  draw  up  a  true  date  thereof, 
to  enable  you  to  clofe  your  examinsttion,  and  do-  Hkewife 
admit  that  upon  fuch  (late  thereof,  it  appears  that  aft<nr  giT-. 
ing  you  credit  for  all  fums  of  money  paid  by  you,  and 
making  you  debtor  for  all  goods  fold  and  dcliverea  to  yo« 
from  your  firft  coming  into  trade  to  the  time  of  bank- 
ruptcy it  appears  that  there  is  a  deficiency  of  the  fum  of 
thirteen  thoufand  five  hundred  and  thirteen  pounds,  ^ire  a 
true  and  particular  account  what  is.  become  of  the  fame, 
and  how  and  in  what  manner  you  have  applied  and  difpofed 
thereof,"  to  which  queftion  he  refufed  to  give  .any  other 
than  this  general  anfwer,  '<  that  on  goods  fold  this  lad  year 
he  had  loft  upwards  of  two  thoufand  pounds,  and  by 
mournings  upwards  of  one  tboufand  pounds,  and  that  for 
nine  or  ten  years  he  had  been  extremely  extravagant,  and 
fpent  large  fums  of  money.-' — Whereupon  they  committed 
him  until  he  /liould  fubmit  himfelf,  .vc.  and  full  anfwer- 
iBake  to  their  fatisfadlion  to  the  faid  queftion  ;  on  habeas  cor'* 
tusj  he  was  remanded. 

RcK  V,  f^erroH.         Page  II24»  it 2^ 

1 12.  ThU  queftion  is  a  prppor  one,  and  the  aafwer  is 
infuificient  and  unfatisfad^ory.  Ih>         1124^  1125 

113.  The  power  of  the  commifQoners  to  examine  the 
bankrupt,  is  not  limited  and  confined  within  the  time  aL> 
lowed '  him  to  fubmid  to  be  examined,  they  may  compel 
him  to  make  any  further  anfwer  after  that  time.  Ih^ 

114.  The  I  y,  I.  e.  15.  continues  in  force  notwith- 
iianding  the  fubfequent  ftatutes,  and  all  the  banknipt  ad» 
ought  to  be  taken  together,  fo  as  to  anfwer  the  geneial  end 
and  iotentioo  of  the  legiflature^  Ih^ 

1 1  y.  The  fame  man  twice  afterwards  fubmitted  to  further 
examination,  gave  unfatisfa6^ory  anfwers,  and  was  remanded 
the  firft  time,  he  petitioned  the  lord  keeper  the  fecond» 
he  brought  another  habeas  corpus  here,  both  without  fuor 
cefs,  at  laft  he  ^^^as  convided  and  executed  for  conceaHog 
his  effe^s.  IL         12 16. 

3  Burr^ 

116.  Being  fued  as  executor  pleaded  a  falfe  plea,  which 
being  found  ggainft  him^  the  plaintiff  had  judgment  againf| 

hia^ 


TBanlirupt;  105 

l^im,  Je  httis  prtpritty  for  the  cofts^  after  which  he  obtained 
Iftis  certificate^  this  judgment,  de  bem^  frtfrm^  for  the  cofts^ 
16  not  difcharged  by  the  certificate, 

Howards,  ymmet»        Page  1368,  1369 

1 17.  If  an  executor  becomes  bankrupt,  the  commiffioners 
cannot  (P^r  Lord  Mansfieidy)  feize  the  fpedfic  effeds  of 
the  teftator,  not  even  in  money,  which  fpectfically  can  be 
diilinguiftied  and  afcertaiiied  to  belong  to  fuch  teftator. 

/>•         1369 

118.  An  a&ton  upon  the  cafe  will  lie  for  malicionfly 
fMin^  out  a  commiflion,  notwithftanding  the  particuhur  pro* 
vifion  in  5  G.  2.  c,  50.  §.  33.  for  preventing  the  taking 
them  out  maliciouily. 

Brown  V.  Chfman.         I419 

ft 

1 19.  Afime  covirt  fole  trader  in  London,  is  liable  to  a 
eoEDimfiion  of  bankruptcy. 

LavU  Y.  PluRps.         1782  to  1784 

120.  If  the  hufband  of  fuchyWyt^  eowrt,  fole  trader  in 
London^  beconocs  a  bankrupt,  his  aiOgnees  cannot  take  her 
tSe6t%  to  the  prejudice  of  her  creditors,  nor  could  the  huC> 
hand  himfelf  meddle  to  the  prejudice  of  her  creditors.       /?, 

4  Arr. 

1 2 1 .  Zj  Roche  and  fVihtngy  being  pofiefied  of  a  promif- 
&ry  note  of  Bryer  and  Everardy  payable  to  them  or  order 
for  {ix  hundred  pounds,  indorfed  it  to  T'emfle,  to  whom 
they  were  indebted  to  a  larger  amount,  and  the  fame  morn-  • 
ing  (being  Friday f)  fent  it  in  a  letter  to  him  at  Trowbridge^ 
which  letter  was  received  by  him  there  on  t'onday,  and 
could  not  be  before  La  Roche  and  Wdtmg  committed  ad  a 
of  bankruptcy  on  the  intermediate  Saturday,  they  had  given 
Bryer  and  Everard  two  notes  for  three  hundred  pounda 
c&di,  which  had  not  been  diTcharged,  it  was  ftated,  **  that 
the  £iid  note  was  fo  indorfed  and  fent  to  the  (aid  defendant 
Templcj  in  contemplation  of  their  infolvency  and  fubfequent 
fiiOure,*'  judgment  was  given  fot  the  plaintifis  the  affigheea 
who  had  brought  trover  againft  Temple  for  this  note ;  for  the 
ladorfement,  and  fending  of  the  note  to  Temple^  was  frau- 
dulent  upon  aU  the  other  creditors,  and  partKularly  jBryer 
sad  Evcr(ird^ 

Alderjon  ▼«  Temfk.         2235,  &c« 

122.  If  bills  of  exchfinge  are  fent,  or  goo^s  configned  to 
)||>CTfon  1^0  ha»paid  the  value  before,  and  the  fender  be* 

comes 


io6  l^anlimpt^' 

cornea  bankruptt  the  aflignees  fiiall  not  take  diefti  badU' 
though  tlie  per£on  to  whom  they  were  fent  did  not  thtn 
know  of  their  being  fent  Dack,  but  if  the  confideration  ha% 
ntit  beea  receiY^dy  the  court  of  Chancery  always  inter* 
pofes*  Alderfon  v.  Temple.         Page  2239 

4  Burr. 

1 23.  Erauduknt  coDveyapcea  are  ads  of  bankruptcy. 

/^^aad  224P 

724.  All  z£t^  to  defraud  creditors  are  void.  It^ 

125U  An  iafdhcen(  creditor  cannot  go  oi|t  of  the  com-*^ 
tQiQn.  cmuie  of  trade  and  hufiQcfs  to  prefer  a  particular 
creditor  or  creditors.  Jh^ 

126.  A  collateral  independent  exprefs  covenant  by  an 
aflignee  of  aleafe,  ^'  to  indemnify,  thf*  affignory"  is  not  diA' 
charged  (whh  refpe^i  to  fubfcqucat  breaohes,)  by  the^ 
a^nee's  be<^Qming  bankrupt,  the  ailignment  of  his  efTeds^ 
and  his  obtaining  a  certiScate,  it  was  not  a  debt  due  or 
owing  at  the  time  of  his  becoming  baukrupt,  and  the 
allignor  could-  not  prove  it  as  fuch^  under  the  comxmC^ 
(on. 

Fen-Y.  Lowndes*  Ih.  and  2Z4J6: 

T27.  A  fraudulent  fale  of  goods  by  the  bankrupt  to  od^ 
of-  his  creditors  in  concert  and  combination  Xo  keep  up  the 
bankrupt's,  finking  credit,  in  order  to  prefer  this  one  credi- 
tor, andicheat  others,  is  void,  (tho'  it  may  not  be  an  adt 
of  bankruptcy  i&.itfelf  and  does,  not  alter  the  property  of 
the  goods,  an4-  trover  will  lie  by  the  a^Qgnees  fur  the- 
goods. 

Muriin.y.  fe^trefu         2477  to  2482: 

^$urr* 

ia8i  Betitioning  cr^dltor^s  debt  was  of  nyore  tbaaiiz; 
years  ftanding,  but  the  bankrupt  had  fubmitted  to  the  oom- 
j§  miiiaon  without  objedling,  this  objedion  (hall  not  afterwards 

^  be  taken  by  a  Upord  per&n. 

^aatoci.y.  Englawi.         26%%  to  2630 

Cawper, 

129.  A  certificate  difchargcs  a  bankrupt  from  a  debt 
accruing  before  the  commiiSon,  though  judgment  be  not  oIk 
tained  till  after  the  certificate  allowed. 

Boutefiauet  v.  CoaUu         25 

130-  A 


130.  An  uncertificated  bankrupt  may  be  a  witifefs  to 

i  diminiih  but  not  to  increafe  the  fund,  therefore  in  an  adkioti, 

jlKtween  a  man  unconnected  with  him  (wliowas  plaintiSty 

'fluid  a  creditor  of  him,  (who  w^s  defendant,)  the  oankrupt 

may  be  admitted  to  prove  that  the  goods  in  queiUon  wctq- 

ddiTcrrd  to  his  ufe^  and  upon  his  credit  only,  and  not  to 

the  ufe  or  upon  the  credit  of  the  defendant. 

gutltr  V.  Cooie*         Page  70 

1 5  f  •  So  in  a6)Jon  by  affignees  for  money  due  tp  the 
bankrupt's  eftaf e,  the  bankrupt  may  be  a  witjne&  for  the  de- 
fendant, but  not  for  the  aifignees^  unlefs  he  gives  a  rdcafcy 
and  has  got  his  certificate* 

Langdcn  et  al.  v.  JValhrt  cited*         7Z. 

132.  A  trader  in  contemplation  of  abfcondingy  inclofed 
eertain  bills  to  T.  a  particular  creditor,  faying  he  has  the 
honor  to  (hew  him  that  preference  which  he  conceives  is  his 
due,  this  is  done  without  the  privity  of  T.  and  followed  by 
an  a£i  of  bankruptcy,  before  tlie  notes  could  be  delivered ; 
the  efiential  motive  being  to  give  a  preference,  and  the  a^' 
incomplete,  it  is  void,  though  in  favor  of  a  very  meritorious, 
treditor*  .    ^ 

Hannan  y.  Ft/bar*      '   117; 

133.  But  a  payment  made  by  a  trader  In  the  ordinary  couii^. 
of.  dealing,  or  inforced  by  legal  pro<;ef8t  thoiigh  but  th^ 
evening  before,  his  bankruptcy  is  good.  Ih*  123. 

134.  ThougK-thc  aft  be  Complete,  yet  if  the  fole  mo. 
tiyc  was  to  give  a  preference,  it  fliall  be  void  j  and  if  by 
deed,  is  iq  itfolf  an  aft  of  bankruptcy. 

Linton  v.  BartktU  cited. /(•  1344 

135.  But  if  the  pretcrence  were  only  confequential,  th* 
cafe  might  be  different,  as  if  a  payment  virere  made,  or  an 
ad  donc<  in  purfuance  of  a  prior  agreement.  jB.  1  a  J 

136.  Thpugh  the  judgment  on  which  a  bankrupt  is  in, 
coftody,  be  fubfequent  to  tjie  commiffion  fued  out,  yet  if  the 
cauliK  of  a6Uon  arofe  before  the  bankruptcy,  the  bankrupt 
may  be  difcharged  by  the  ftatutc  1 2th  Geo.  the  third,  chap. 
47.  fee.  3.  an^  int^rcft  and  cofb  accrued  fincc,  arc.h^cwac 

difcharged. 

^  -  fiJopJford.ciakyfPpo^i        nK 


ojr 


id8  Baniitupt* " 

157.  The  cnaAing  part  offeftion  11.  flat,  it  Jfacc^ 
I  ft.  chap.  19.  IS  not  reftrained  by  the  preamble^  but  ex- 
tends to  goods  of  a  third  perfon,  which  he  has  permitted  ' 
the  bankrupt  to  be  in  poficilon  of,  and  to  fell  as  his  owd^ 
as  well  as  to  the  bankrupt's  ori^oal  property  kept  and  dif* 
pofed  of  by  him>  as  his  ewBy  after  having  conveyed  it  to  a 
third  pei'fon. 

Mace  V.  Cadeli.         Pa^  23s 

13  d.  One  who  has  traded  to  Evgland^  whether  nattvr>, 
denizen  or  ah'en,  though  never  a  refident  trader  in  England,, 
but  coming  over  here  occafionally)  and  committing  an  a6V 
of  bankruptcy,  is  an  ohytdi  of  the  bankrupt  laws. 

Alexander  v.  Vaugban*  39^ 

139.  A  fraudulent  judgment  and  execution,  though  %akd, 
againft  creditors^  is  not  in  itfelf  an  zB.  of  bankruptcy. 

Glavey  et  al.  v.  Huyley^  4^T 

140.  One  of  three  partners  in  a  fhip  and  cavgo,  the  out- 
fit of  whiek  was  four  thoiHand  fix  hundred  and  fifty-eighfr 
pcninds,  pays  only  four  hundred  and  ten  pounds,  in  part  of 
his  third  (hare,  and  gives  his  notes  for  the  remainder,  bu^ 
before  they  become  due,  is  a  bankrupt ;  ■  the  other  partners 
cannot  by  vohmtarily  difcharging  the  notes,  fland  in  hia 
phce  for  the  (hare  of  the  profits,  but  the  ailignees  ar<^  en- 
titled to  a  full  third,  both  of  the  profits,  and  of  the  value^ 
oftkeihip. 

Smithy  affign^e  of  Ha^Cy  v.  D^  SUva^        469 

141.  A  furety  oF  a  bond,  who  payti  the  debt  after  the- 
bankruptcy  of  his  principal,  is  not  barred  by  the  cerjdfi*^ 
cate,    though   tht  bond   was  forfeited   before  the   bank- 
xuptcy. 

Taylor  ▼<  M'dls^         S^S 

142.  A  bond  for  an  annuity  for  a  term  of  years,    iv 
within  the  ftatute  7  Gto.   i.  r.  31.  and  may  be  proved  un- 
der the   commifTion  as  a  debt,  payable   at  a  future^  day, 
though  not  given  in  the  courfe  of  trade. 

Patttfon  v.  Banhs*         g^O> 

143.  Statute  7  Geo,  1.  (above  cited),  extends  to  all  perr. 
ioDal  fecurities  for  a  valuable  coniideration,  where  the  time 
•f  payment  is  certain^  though  future.  JL  545 

I44«  A 


144.  A  bankrupt  may  in  confideration  of  a  debt,  before 
the  bankruptcy,  and  for  which  the  creditor  agrees  to  accept 
BO  diTidendy  make  fuch  creditor  a  fatisfadlon  for  the  whole, 
or  in  part,  by  a  new  uodeitaking,  and  afiumpfit  will  lie 
upon  foch  undertaking. 

Trueman  v.  Fenian.         Page  544 

145.  A  pretended  fale  to  a  creditor,  though  of  part  only 
of  a  trader's  goods,  if  not  in  the  courfe  of  trade,  but  merely 
calculated  to  give  a  fraudulent  pretence,  and  to  defeat  the 
equality  of  the  bankrupt  laws  is  void ;  though  the  delivery 
of  the  goods  to  the  creditor,  and  his  alTent  to  the  tranfac- 
tion  be  compleat,  before  the  ad  of  bankruptcy,  not  being 
by  deed. 

Ruji  V.  Cooper.         629 

146.  No  fraudulent  tranfa£Uon  whicb  is  not  by  deed,  is. 
in  itfdf  an  ad  of  bankruptcy.  ^  Ih*  633 

147.  But  if  a  creditor  be  paid  in  the  courfe  of  bufinefs, 
it  vk  good,  notwithftanding  the  debtor's  knowledge  of  hig 
own  affairs,  or  his  intention  to  break  y  becaufe  fuch  pre- 
ference is  got  confequentially,  not  by  defign.  Ih,  634 

148.  So  where  a  creditor  piieffes  for  payment,  and  the 
debtor  makes  a  mortgage  of  goods,  and  delivers  pofreiHon. 

Ih, 

149.  A  bond  payable  by  inftallments,  given  in  confider- 
ation that  the  obligee  would  marry  and  fettle  a  fmaU  efbitie 
opon  a  fervant  maid,  and  alfo  maintain  a  badard  of  the 
obligor,  is  within  the  flatute  7  Geo.  \ .  chap.  3 1 .  and  may 
be  proved  under  a  commiflioa  of  bankrupt  againft  the 
obligor.  • 

Ept  parte  Cottrdl.         74a 

150.-  Merely  drawing  bills  upon  a  perfon's  own  account, 
at  the  expence  of  paying  a  quarter  ^r  cent,  com  million  be- 
iides  at  intereft  at  five  per  cent,  for  their  being  difcounted, 
and  borrowing  accommodation,  notes  in  lieu  of  his  own,  to 
the  fame  amount,  >iriil  not  make  a  man  an  objed  of  the 
bankrupt  laws. 

Hankey  v.  Jonu.         745 

151.  Drawing,  and  re-drawing,  may  or  may  not  amount 
to  a  trading  in  merchaudize^  it  depends  upon  circumftances. 

/  ^'  751 

152.  If 


y 


^  152.  If  a  i>erfon  in  the  Country  draw  btt  tis  banker  la 
London^  for  the  purpofc  of  difchatging  a  particular  debt, 
And  dircft  hia  banker  to  re-draw  upon  htm  to  the  (kme 
fttnftiipt,  that  alone  is  not  a  trading  in  merchandize. 

Hankey  v-  Jones.         Pajrc  75 1 

> 

153.  But  where  two  perfons  who  have  large  fums  of 
Other  people's  money  in  their  hands,  are  in  a  coune  of  draw- 
ing an'd  rt-drawing  upon '  each  other  for  the  aniount  of  fucli 
fums,  that  is  a  traffickiilg  in  C3cchangc.  -/2L 

154.  As  where  A.  dnd  B.  the  one  a  military  agent  ixk 
Bn^land^  and  the  other  in  Ireland^  dl-ew  on  each  other  for 
the  amount  of  280,000/.  and  upwards^  though  neither  tob& 
^inmiflion  moUey,  ^^t  each  had  a  vifible  profit  from  the 
exchange  thereof,  fuch  drawing  and  re*drawing  was  held 
to  be  a  trafficking  in  exchange.  Jh* 

15^.  Whether  a  man  is  a  trader  within  the  federal  fta- 
tdtes  agaiiift  bankrupts,  is  a  queflion  6f  law^  not  of  fa^« 

Ih.         7si 

.  iii6»  A  fecond  commiffion  tak^n  but,  pending  a  for-* 
mer,  under  which  a  bankrupt  has  not  obtained  his  certiEr 
Cite,  bvota, 

Jtfartln  v.  O^ltard,         823 

if  7.  All  the  effe£ls  of  the  bankrupt,  taken  under  fuch 
ftcond  6oiSniniffi6h  (No.  i^),  belong  to  the  crcc^tors  un- 
der the  firfL  iL 

15S-  A  banlnipt  cani^  from  HotfanJ^  wi£h  intenf  to  fur- 
ftiider  on  the  forty  lecoiid  day,  but  hearing  his  time  was 
enlarged,  refolved  not  to  furrender,  till  the  enlarged  day, 
hi  the  mean  time  he  was  arreiled,  and  the  court  held  he 
fliould  not  be  difchavged,  for  till  aHual  furrender,  theila- 
tnte  j  Geo,  2f.  meant  only  to  proteft  a  bankrupt,  whilft  he 
in  going  to  make  fuch  furrenddr, 

Kenyan  v»  Solomon*  156 

159.  In  ^mf^JU  a^ihft  the  vendee  of  ^oorfs,  fold  by  the 
bankrupt  after  the  comn)iflion,  they  need  not  name  them- 
Iblves  aflignees-  in  the  declaration,  fecus^  if  on  a  contract 
made  by  a  bankrupt  before  the  commillion. 

£vanj  el  aP  v.  Mium.         569 

I  do.  An4 


1 60.  And  if  thtvt  was  an  ai5bial  treaty  between  them 
and  the  defendant,  relative  to  the  matter  in  Htigation,  it 
leenis  they  need  not  prove  the  trading  b^Dkmptcyt  &c.  for 
the  adkion  is  founded  on  an  afkual  conira6ly  and  they  may 
ncoverjuo  jure, 

Evans  etoT.y.  Mann.         Page  570 

161.  Ad  indorfee  of  a  promifTory  note,  payable  three 
months  after  date,  may  be  dlfcharged  under  an  infolvent 
a6^  which  takes  pbu:c  before  the  three  months  are  ex- 
pired. 

fVorkman  v.  Leake.         22 

162.  ^  may  tKe  obligor  of  a  bond  conditioned  for  pay- 
ment of  money  at  a  future  day,  though  the  a£i  took  place 
before  the  day  limited  by  the  condition  for  payment. 

Paget  V.  Wheat  (in  a  note.)         25 

163.  When  a  bankrupt  is  clearly  entitled  to  his  dif- 
iharge,  he  needs  not  be  furrendercd  by  his  bail,  the  court 
will  in  the  firH  infUmce  order  an  exoneretur  to  be  entered  on 
the  bail  piece. 

Martin  v.  O^Hara^         S24 

Dcnglas* 

164*  Thoogh  a'pribfcomiftinidn  has  been  fitperfeded  by 
oonientf  a  certificate  under  a  fecond  bankruptcy  does  not 
proted  futore  effe^s,  unlefs  the  bankrupt  pays  fifteen  fhA- 
iiagi  in  the  pound,  under  the  fecond  commiflioa/ 

Thornton  v.  Dallas.         46  to  49 

1 6$.  Ao  affignmfent  by  deed  of  leafe,  part  of  a  bankrupt's 
cftate,  in  contempfaitioa  of  a  bankruptcy,  is  itfelf  an  a^  of 
bankruptcy. 

Devon  T.  ff^atts.         86,  to  89 

|6<S.  So  is  an  affignment  of  idl  a  trader's  dock,  though 
oaly  by  waly  of  fecurity,  and  for  valuable ,  coniideration. 

Ih*         87 

« 

167.  So  though  ftick  aiBgnment,  No.  3,  is  only  one- 
third  of  his  dock.  IB.        87 


III 


l68«  A  parol  affignment  of  only  part  of  a  trader's  ftock^ 
d  thottirlk  by  w^y  of  " 

169.  A 


mi  though  by  w^y  of  fecurity,  if  ^ne  'm  contehiplation  of 

A.      87 


112  vBanftntfit^ 

169.  A  demand  agiainft  a  bankrupt,  eailnot  be  fet-off  «t 
an  adion  by  hu  affignees  for  trover  and  converfion,  fubfi> 
qoent  to  the  bankruptcy,  of  effeds  belonging  to  the  bank- 
rupt eftate. 

WWans  V.  Carmicbael.         Page  i  OS 

1 70.  On  a  general  plea  of  bankruptcy  under  5  Geo.  z^ 
thap.  30,  to  an  a6tion  on  a  bond,  the  plaint  iff  may  give  in 
evideice  the  coflfiition  (without  having  fct  ft  out  on  tlie  rr- 
cord)^  to  (hew  that  the  adion  is  not  barred  by  the  cer<^ 
tificate. 

Alfip  V.  Price*         155,  to  i^ 

171.  When  a  bond  conditioned  for  the  re-payment  of  a 
fum  of  money  by  a  principal  and  furety,  has  not  been  for- 
feited tfll  after  the  bankruptcy  of  the  furety,  the  debt  can- 
not \t  proved  under  his  commiifion,  and  therefore  he  may 
be  faed  upon  it,  notwith (landing  hit  certificate,  the  debt  as 
to  him  being  contingent,  and  not  within  7  Geo^  i.  cbapm  31. 

It. 

172.  Bonds  payable  at  a  future  day,  are  within .  7  .Geo. 
I.  cbt^,    3 1 •  though  not  ^ven   for  goods  fold  by  a  trader. 

(in  note)  159 

173.  Debts  which  at  the  time  of  bankruptcy  may  never 
become  due,  (and  which  are  not  within  19  Geo.  2.  chop. 
32.),  cannot  be  proved  under  the  commiffion,  and  therefore 
are  not  difcharged  by  the  certificate.  lb.  159 

174.  Money  owing  out  of  England^  (as  in  the  planta- 
tions), to  a  bankrupt,  may  be  attached  by  the  laws  of  the 
pbce,  after  the  bankruptcy,  for  a  debt  due  before  it. 

Le  CbevaKer  v.  Lynch,         161,  162 

1 75.  ^tt£re. — If  a  bankrupt  after  his  certificate  pay  in- 
tereft  on  a  bond,  conditioned  for  the  re-payment  of  money, 
granted  before  the  bankruptcy,  whether  this  win  amount  to 
a  new  contra^  for  the  principal  in  the  bond,  fo  as  to  make 
him  liable. 

Alfop  V.  Browne.         182,   1 85 

176*  When  the  petitioning  creditor's  debt  is  by  bond,  it 

.  is  not  fttfficient  in  an  action  by  the  aflignees  for  them  Xxk 

prove  an  acknowledgment  of  the  debt  by  the  bankrupt,  but 

they  muft  produce  the  fubfcribing  witnefs  to  prove  the  e»p> 

<CtttioD  of  the  bond. 

Jlhbot  v.  Plumbe.        205,  206 

177.  If 


Bankrupt*  n^ 


J 


177.  If  fome  of  the  bankrupt's  creditors  are  induced  by 
money  to  fign  the  certificate,  though  the  bankrupt  does  not 
know  of  it  at  the  time  of  their,  flgning^  nor  even  when  he 
makes  the  neceifary  affidavit,  in  order  to  obtain  the  necef* 
fary  allowance  by  the  Chancellor,  if  he  knows  it,  before 
the  actual  allowance,  the  certificate  is  void. 

Rob/on  V.  Calxe.         Page  216  to  218 

178.  If  money  is  given  without  the  bankrupt's  privity,  to 
induce  creditors  to  fign,  in  order  to  deprive  him  of  the  ef- 
fcd  of  his  certificate,  and  fufficient  in  number  and  value 
have  figfied,  excluiive  of  thofe  who  have  taken  money,  the 
certificate  fhall  be  void.  /3.         218 

1 79.  But  \i  in  fuch  cafe  the  neceffary  number  and  value 
IB  not  complete,  excluiive  of  thofe  who  have  taken  money, 
it  is  void,  '    /3. 

1 80*.  The  depofitions  of  the  a6l  of  bankruptcy  when  re- 
corded, according  to  the  5  Geo.  2.  chaf>,  30,  j  41,  (or  co- 
pies ihcrcofi)  are  evidence  in  an  a£lion  at  law,  to  prove  the 
precife  time  of  the  adl  of  bankruptcy,  if  fuch  time  is  fpeci- 
Bed  in  them« 

y an/on  v.  IVllfon,         244,  to  247 

181.  An  inaccuracy  in  5  Geo,  2.  chap.  30.  relative  to  the 
method  of  at  telling  the  record  of  proceedings  before  the 
tommiffion  of  bankrupt,  lb,         245 

182.  A  debt  contrafted  before  the  party  entered  into 
trade,  may  be  the  ground  of  a  petition  for  a  commiflion  of 
bankruptcy.  Butcher  v.  Eciflo,         282,  &  n,  {b) 

183.  If  a  trader  execute  a  bill  of  fale  of  all  his  (lock  and 
rfc<^8,  to  pay  certain  creditors,  the  overplus,  if  any,  to  be 
accounted    for  to   himfelf,  this  is  an  adl  of  bankruptcy. 

lb.         283 

184.  If  a  bankrupt  after  he  has  obtained  his  certificate, 
and  who  trades  agam  for  himfelf,  is  left  for  feveral  years  in 
poiTcflion  of  his  houfe,  houfhold  goods  and  furniture,  in  or- 
der to  affifl  in  fettling  the  affairs  of  the  bankrupt's  eflate,  the 
affi^ees  repeatedly  flating  the  goods,  &c.  in  their  accounts 
with  the  creditors,  as  part  of  the  cilate,  fuch  pofftilion  does 
Mt  fall  within  19  Jac.  I-  chap,  i.  §  ii.  fo  as  to  veil  the 
pods  in  afijgaeei  under  a  new  commiflion. 

JValier  V.  BurnclL         303,  to  306 

V04,  I^  H  185.  jOfum^i^ 


114  BanliTUpt. 

1^5*  4If^^f^  ^'^^  ^^^  ^*^  ^  creditor !&  fhafe»  under- ao  or« 
der  for  a  dividend. 

Broxun  V.  BuUen,         Page  392,  to  394 

1B6.  And  in  fuch  ad  ion,  the  proceedings  under  the 
commifTion  are  conclufive  evidence  of  the  debt.  Ib^ 

187.  And  the  afllgnees  cannot  in  fuch  a£lion  fet  off  a 
debt  due  to  the  |)iainti£Ps  eUate  by  the  plaintiff.  Ih. 

188.  If  a  creditor  has  taken  money  for  iigning  a  bank- 
rupt's certificate^' it  (hall  be  recovered  back  in  an  action  for 
money  had  and  received,  becaufe  of  the  oppreflion,  and  that 
there  is  not  par  dellStim, 

Brown  V.  Rivers.         455,  670,  to  672 

189.  An  agreement  to  pay  money  to  the  affigneesof  a 
bankrupt,  on  his  certificate  being  allowed,  though  for  the 
benelit  of  all  the  creditors,  is  void,  under  5  Geo.  2.  ckaf. 
30.  §  n. 

yones  V.  Barkley*         669,  to  673 

1 90.  Bankruptcy  is  no  pica  in  bar  to  an  a6iion  of  trcf- 
pafs  for  mefne  profits. 

Goodthle  V.  North.  584 

1  Durnford  and  Eqfl» 

191.  Where  S.  L.  was  arrefted  for  the  amount  of  goods, 
and  E.  L.  in  order  to  procure  his  difcharge,  became  bound 
as  feciuity  with  him  in  a  bond  to  the  plaintiff,  payable  by 
indalmenu-  and  before  the  firil  default,  £.  L.  became  a 
bankrupt,  the  plaintiff  is  bound  to  prove  his  debt,  under 
the  commiffiun,  by  virtue  of  7  Geo>  i.  chap,  31.  for  the  cre- 
dit Was  given  to  both. 

Brooks  and  another,  v.  Lh>yd.         i  7 

192.  A  pcrfon  who  rents  a  brick  ground,  and  makes 
bricks  thereon  for  publick  fale,  and  buys  fand  and  fuel, 
which  are  ntccffary  ingredients  for  converting  the  eartli  and 
clay  into  bricks,  is  fubje<^  to  the  bankrupt  laws. 

IVells  v.  Parker  in  error.  34 

193.  Renting  a  brick  ground  as  a  difliqdl  occupation,  is 
a  mode  of  purciiafing  the  clay.  lb. 

194.  If  a  man  exercife  a  manufaflure  from  the  produce 
of  his  owu  laudy  as  a  neceffxy  or  ufual  mode  of  enjoying 

that 
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that  produce^  he  (hall  not  be  contidered  as  a  trader,  though 
he  buy  ncceflkry  ingredients  to  fit  it  for  the  market ;  but 
where  the  produce  of  the  land  is  merely  the  raw  material  of 
a  manufa^ure,  not  the  necefiary  mode  of  eujoying  the  land> 
thtre  he  is  a  trader. 

JVells  V.  Parker  in  error.  Page  38,  39 

195.  As  in  the  cafe  of  a  farmer  who  makes  cheefe  on 
his  own  kuid,  and  buys  runnet  and  fait,  he  is  not  a  trader. 

Jb. 

196.  So  where  a  man  makes  his  own  apples  into  cyder. 

lb. 

197.  Proprietors  of  allum  works  are  not  traders.      3 By  9^ 

198.  'Neither  are  the  workers  of  coal  mines.  38     • 

199.  Whether  bankruptcy  is  a  plea  to  an  a6Uon  of  co« 
Tenant  for  rent. 

Ludford  V.  Barber.         86 

200.  In  the  cafe  of  the  South  Sea  Company,  the  aft  by 
which  all  their  property  was  taken  out  of  tlieir  hands,  and 
Tciled  in  truftecs,  for  the  fatisfadion  of  their  creditors,  was 
held  no  bar  to  an  a^ion  of  covenant. 

Horrdey  v.  Houl£tch.  cited  92 

201.  Bankruptcy  is  a  good  plea  to  an  aftion  of  debt  on 
the  reddendum  in  a  leafe. 

IVadham  v.  Marlowe,  cited  91 

202.  If  a  bankrupt  give  preference  to  a  creditor,  under 
aoi  apprehenfion  howtyer  groundlefs,  of  legSt^rocefs,  fuch 
preference  is  valid.  Thompfon  and  others^  alHgnees  of  Wife'- 
nuns.  Freeman.  '  155 

203.  A  bankrupt  is  not  entitled  to  any  maintenance  out 
of  his  cffeds,  during  his  examinatiou.  Thompfon  and  others^ 
affignces  of  Neljon  v.  Councell.  157 

204.  If  any  pcrfon  during  a  bankrupt's  examination,  take 
any  thing  out  of  his  effeSs,  and  convert  it  into  money, 
though  for  the  ncceffary  fubfiftence  of  the  bankrupt  and 
his  family,  the  afiignces  may  maintain  trover  agaiuft  fucli 
perfon.  \  lb. 

H  2  ,    205.  An 
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i  Durnfirfl  and  EtiJ. 

205.  An  execution  againft  the  goods  of  a  bankrnpf^ 
taken  out   after  his  certificate  is   figned  by  the  creditors, 

(And  before  it  ij»  allowed  by  the  Cliancellor,  is  void. 

Calien  v.   MeyrlcL         Page  36 f 

206.  The  ftatute  5  Geo.  2.  f.  30.  only  relates  to  the 
difcharge  of  the*  perfon  of  the  bankrupt,  who  is  in  cuflody 
on  a  judgment  obtained  before  the  allowance  of  the  c«:r» 
tificate.  Ih, 

207.  A  fpecific  fum  of  money  received  by  an  ovcrfeer 
of  the  poor,  is  not  fuch  a  debt  as  can  be  proved  under  a 
cummiflion  of  bankruptcy  againil  him,  before  his  accounts 
are  delivered  m. 

The  King  v.  Egginton.  369 

* 

208.  If  the  money  were  kept  apart  from  that  bank- 
rupt's general  property,  the  aflignees  could  not  have  clain^ed 
it.  IL         3  7<j 

209.  The  plaintiff  after  judgment,  and  a"  writ  of  error 
allo;\'cd,  Iiaving  became  a  bankrupt,  his  aflignees  cannot 
ii\€:  out  a  writ  oi  fare  facias  in  their  own  names,  to  com- 
pel an  aifignment  of  errors,  till  fome  judgment  be  given, 
and  then  it  mult  be  done  immediately  after  fuch  judg- 
rfient* 

Kretchman  v.  Beyer ^  in  error,  ^6^ 

210.  An  inn-keeper  who  fells  liquors  out  of  thc-houfe, 
tft  all  cudomers  applying  for  it,    is    iubjc6l   to   the  baiik' 
nipt  laws,  however   inconfiderable  the  extent  of  fuch  deal-* 
iftg,  and  the  profits  arifing  from  it  may  be. 

Patman  v.  Vaughan,  '       572 

211.  So  is  a  farmer  who  buys  and  fcllc  horfes,  with  a 
view  to  make  profit  by  them,  tlioiiprh  the  in  fiances  be  few- 

BiirthoLmcw  v.  Sbsruood.  573  ai 

212.  A  furety  who  does  not  pay  the  debt  of  the  princi- 
pal,' till  after  his  bankruptcy,  though  called  upon,  and  lia- 
ble to  pay  it  before,  may  hold  the  principal  to  bail,  notwith- 
ftanJin^r  In's  certificate,  for  as  tne  debt  docs  not  anfe  til! 
the  money  ispaid,  it  could  not  be  proved  undtr  the  com- 
mifliuu* 

Paul  V.  jfsnes,  599 

213.  The 
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p  Durnford  2Lii^  Eq/i» 

213.  The  affignor  of  a  choje  inadioriy  who  is  become  a 
bankrupt*  may  fue  the  debtor  m  his  own  namcy  for  the  be^r 
2ic£t  of  the  afiignee. 

Winch  V,  Keeley.  Page  619 

214.  A  debt  due  to  a  bankrupt,  as  truftep  for  another, 
does  not  pafs  under  the  aflignment  of  his  efTcdls  by  his  com- 
iniffioners.  Ih* 

215.  A  bond  and  warrant  of  attorney,  to  confefs  judpr- 
TDcnt  given  by  a  bankrupt  after  his  bapkruptcy,  in  order  to 
obtain  his  liberty,  is  not  barred  by  Ihs  certificate,  althougl^ 
^hc  original  debt  were  contracted  before. 

Birch  V.  Sharlandf,  Jig 

21 6.  The  old  debt  was  extinguiflied  by  fuch  bond,  given 
for  fuch  purpofe.  //^ 

217.  Aflignces  cannot  make  themfelves  parties  to  the  rer 
cord  i'q  any  intermediate  ftage  of  the,  proceedings,  but  it 
mud  be  immediately  after  judgment,  though  an  inteilocu- 
lory  judgment  is  fufl&cient  for  that  purpofe, 

Kretchman  v.  Beyer,  465 

2 1 8.  Trefpafs  will  not  lie  by  the  aflignees  of  a  bankrupt, 
agaiufl  a  flieriiF,  for  taking.the  bankrupt's  goods  in  execu- 
tion, after  an  a£t  of  bankruptcy,  and  before  the  ifTuinp;  of  the 
poTnmillion,  notwithftanding  he  fells  them  after  the  ifTiiIng 
of  the  commiflion,  and  after  a  provifional  afUgnmtnt,  and 
jiotice  from  the  provifional  affignce  not  to  fell. — Smith  and 
another,  affignees  of  Clarke^  v.  Mllles.  47 J 

219.  Of  the  ple^  of  difcharge  under  an  a6l  of  infolvcncy, 

or  certificate  as  a  bankrupt. 

Birch  V.  Sharland.  1  In  this  cafe  the  defendant  being  111 
I  Term.  ReJ>.  715.  J.  execution  at  the  fuit  of  llie  plaiiuifT, 

in    Septnnhcr,    ^I'^S^  ^  Ciininillfion  of 

bankruptcy  ifTucd  againll  him  foon  after  ;  in  ordc:r  to  re-;piii 
his  liberty,  he  gave  the  plaintiff  a  bond  aiid  \.»rrant  u{  at- 
torne)',  to  confefs  a  judgment  for  the  old  debt  ;  tUe  de- 
fendant having  obtained  his  ceitiHcate,  it  was  contciukd  fiir 
him,  th?.t  the  bond  haying  Keeu  giv?n  for  the  old  debt,  it 
was  difcharged  by  the  certificate  ;  but  tlie  court  htld  that 
this  bond  was  given  for  a  new  ccPlidcratlon,  (t]ie  <)ht:n*ning 
tjjc  defendant's  liberty),  and  fo  wi^  not  difchaivr'.d  by  the 
^cuificate. 

U'lmh 
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\ 


1  Durnford  and  Eqft. 

220.  Therefore  where  a  bankrupt  had  affig^cd  his  intcreft 
in  a  debt  by  deed  poll  to  a  third  pcrfon,  he  was  notwnth- 
ftanding  allowed  to  bring  his  adion  for  the  benefit  of  the 
perfon  to  whom  he  had  niade  (he  aflignment^  and  recovered  ; 
for  the  flatute  l  Jac,  i.  f.  15.  only  gives  to  the.  afixgnees 
fuch  things  in  which  the  bankrupt  has  a  benefuldl  tnirrejl^ 
which  in  this  cafe  he  had  not,  being  merely  a  truftec  for 
another.        Winch  v^  Keelty.    HilL  27  Geo,  3.   i  Term.  Rep. 

Page  619 

221.  Whether  proof  of  a  debt  of  one  h\indrcd  and  fixty- 
one  pounds,  to  one  of  the  petitioning  creditors,  there  be- 
ing more  than  three,  will  fupport  the  commiflion  of  bank- 
rupt.    ^.  .475 

2  Durnford  and  Eqft, 

222.  A  declaration  in  z  fcire  facias ^  by  the  aflignces  of  a 
bankrupt,  ftating,  "  that  he  became  a  bankrupt  within  the 
*'  meaning  of  the  llatutes,  &c.  and  that  his  goods  and  ef- 
**  fe6^s  were  afterwards  in  due  manner  afligned  to  the  plain- 
**  tiiTs,*'  is  fufficiently  certain  without  alledging,  that  the 
party  was  a  bankrupt^  or  that  his  effedls  n^ere  aiSgned  by 
deed. 

Winter  v.  Kretchman,  45 

223.  Ailignees  of  a  bankrupt  may  fue  both  in  the  debet 
and  dttinet. 

lb.  46 

224.  Where  an  afl  is  a  clear  unequivocal  aft  of  bank- 
ruptcy, it  cannot  be  explained  by  any  fubfcquent  circum- 
ilanccs. 

Colkett  V.  Freeman.  59 

225.  Therefore  where  A.  was  denied  in  the  morning,  by 
exprefs  orders,  to  the  holder  of  a  bill  which  was  due,  it  was 
a  complete  aft  of  bankruptcy,  though  he  afterwards  p?ild 
the  bill  before  five  o'clock  in  the  fame  day,  and  though  by 
the  cuftom  of  merchants  in  London^  the  payer  of  a  bill  has 
the  whole  day  on  which  it  l^ecomes  due,  till  five  o'clock  to 
difcharge  it.  /f/. 

226.  But  where  the  aft  is  10  i^felf  doubtful,  it  may  be 
explained.  It, 

•   4  227.  A 
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2.  Dumford  and  Eqfl, 

227.  A  bill  having  become  due,  and  the  drawer  beiog 
preflcd  for  payment,  defired  the  holder  to  call  upon  him  the 
next  morning  at  a  friend's  houfe,  and  he  would  pay  htm ; 
the  holder  wentaccordinglyf  and  was  denied  at  the  drawer's 
requcft  ;  upon  being  afked  by  his  fnend,  if  he  was  aware 
that  he  had  committed  an  a£l  of  bankruptcy,  he  anfwered 
with  furprife  in  the  negative,  and  faid  he  did  not  mean  to 
do  fo,  and  went  aftenvarda  and  paid  the  bill. — Lord  Manf- 
Jitld  told  the  jury,  that  if  they  were  fatisfied  that  the  denial 

had  been  with  a  view  to  delay  the  creditor  at  the  time,  it 
was  an  a^  of  bankruptcy,  and  if  fo,  it  could  not  be  purged 
by  paying  the  bill, 

»  CotkeU  V.  Freeman,         Page  59 

228.  If  a  furety  bound  with  his  principal,  for  payment 
of  money  by  inftaJraents,  take  a  bond  from  the  principal, 
conditioned  for  payment  of  the  amount  of  the  inllalmciits, 
before  the  firft  of  them  will  be  due,  and  before  that  time 
(he  principal  become  bankrupt,  and  obtain  his  certificate, 
and  afterwards  the  inftalment  bond  i^  difcharged  by  the  fure- 
ty, ftill  he  cannot  maintain  an  adHon  againlt  the  principal^ 

'  for  money  paid  to  his'ufe, 

ToUjffalnt  V.  Marilnnant,  lOO 

229.  If  no  bond  had  been  given, -the  law  would  have 
I  laifed  an  ojfumpfit  againft  the  principal,  but  as  the  furety 
'    did  not  rely  on  the  promife  which  the  l:iw  would  have  raif- 

ed,  but  took  a  bond  as  a  fecurity,  he  cannot   refort  to  an 
I   adion  of  ajfum^t.  1 04 

I       230,  But  he  might  have  proved  the  bond  under  the  com* 
'    miffion.  Ihf  Sec.        x      Martin  v.  Court,  640 

231.  Confequently  the  bankrupt's  certificate  is  a  bar  to 
aa  adion,  by  the  furety  on  tht  counter  bond,  Ih. 

232.  A  banker  is  not  juftified  in  paying  the  dnfrs  of  a 
perfon  who  h:is  placed  money  in  his  hands,  after  \\^:  has  no- 
tice of  an  aA  of  bankruptcy  committed  by  him. 

Vernon  v.  Hanlcey.  1 1  3 

233.  A  provifo  in  a  leafe  for  twenty-one  years,  that 
the  landlord  ihall  re-enter  on  the  tenant's  committing  an  ac\ 
of  bankruptcy  whereon   a  commiftion   fnall  ifTiic,  is  good: 

PfQe  dcnu  Hunter  v.  GaUlers.  13  j  • 

234.  Where 
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2  Durnford  and  Eq/l. 

234.  Where  a  trader  becomes  a  bankrupt  by  lying  in 
prifon  two  nionths,  the  a6i  of  bankruptcy  relates  back  tq 
the  arreil,  fo  as  to  ve{l  hjs  property  in  tbe  alTignces  £rom 
that  time. 

King  V.  Le'uL         Pafe  141 

235.  Therefore  the  aflignccs  may  maintain  an  adlon  for 
money  had  and  received  againfl  a  perfon,  who  having  notice 
that  a  commiflion  would  be  ilTued  againd  him,  fold  his  goods 
and  paid  him  the  produce,  before  the  expiration  of  the  two 

months.  Jb» 

» 

236.  Where  after  a  recovery  in  ejeftment,  and  after  an 
aftion  of  trefpafs  for  mefne  profits,  the  defendant  becanae  a 
bankrupt,  and  the  jury  did  not  include  the  cods  of  tbe 
ejcftmcnt  in  their  vcrdid,  in  executing  a  writ  of  enquiry", 
in  the  adlion  for  mefne  profits,  the  court  rcfufed  to  fet 
afide  the  inquifition,  becaufe  the  plaintiff  might  have  proved 
the  colls  as  a  debt,  under  the  defendant's  commtlHon  of 
bankrupt. 

Gulliver  V.  Drinltvaterk  26 1 

237.  The  plaintiffs,  together  ^N'ith  A.  and  B.  being  own- 
ers of  one  fhip,  and  the  defendant  of  another,  a  pnze  was 
tgkcn,  condemned,  and  (bared  by  agreement  between  then;  ; 
afierwards  the  fentence  of  condemnation  was  reverfed,  an^ 
rcilitution  awarded  with  cofts,  which  was  paid  fokly  by  the 
plaintiffs  j  A.  and  B,  having  in  the  mean  time  l^ecome  bank* 
rupts,  an  a6lioh  cannot  be  brought  by  the  plaiiitifFs  alone, 
for  a  moiety  of  the  reftltutlon  money  and  cofls,  becaufe  it 
was  either  a  partnerflilp  tranfa»5tion  when  A.  and  B.  ought 
to  be  joined,  or  not,  when  feparate  a6lions  fhould  be 
brought  by  each  of  the  p^trfons  paying.  * 

Graham  v.  Roh'mfon,  281 

238.  When  the  affignees  of  a  bankrupt  have  recovered 
a  fum  of  money  from  the  bankrupt'3  banker,  received  by 
lilm,  and  paid  over  to  a  creditor  of^  the  baiikrupt,  with 
knowledge  of  the  bankruptcy,  they  cannot  recover  the  fame 
fi^m  from  the  creditor,  though  he  received  It  after  notice  of 
the  bankruptcy.  ' 

Vtrnon  and  others ^  aflignees  of  Tyler ^  v.  Hanfon^  287 

239.  But  the  alTignees  had  their  option  at  firft  to  bring 
the  adion  againfl  the  banker,  or  againll  the  perfon  to  whom 
the  banker  paid  the  money,  under  tHe  above  circumftances, 

■  '  /^ 

340.  Wlierc 


2  DurnforJ  and  Eafi. 

■  246.  Where  a  (hijp  was  mortgaged  at  fca,  with  a  pror 
yi£o  that  the  mortgagee  (hould  continue  in  poflcffion  ttU  fat- 
lure  of  payment  of  the  mortgage  money  on  demand,  the 
grand  bill  of  fale  was  delivenrd,  and  the  mortgagor  became 
bankrupt  before  the  arrival  of  the  fhip,  and  the  mortgagee 
look  poiTefnoD  on  her  arrival;  he  may  maintain  /ro^irr  agaiaft 
the  afEgnees,  who  took  the  fliip  from  him,  not withftuu' ting 
he  made  no  demand  either  on  thr  banknipt  or  hia  aflignees. 

Jlikinfim  v.  MaUng^         P«iigc  463 

241.  An  aflignnient  of  goods  at  fea,  as  a  collateral  fe-> 
Curity  for  a  debt,  and  a  fubftquent  indorfement  of  a  bill  of 
lading,  are  good  as  againft  the  aflignees  of  the  afii^^uor,  whq 
committed  an  adl  of  bankruptcy  between  the  affignment  of 
the  goods,  and  the  indorfement  of  the  bill  of  lading. 

Len^riere  v.  Pa/ley,         485 

242.  Thofe  who  are  privies,  and  aflent  to  a  deed  of  af- 
fignment by  a  debtor,  cannot  fet  it  up  as  an  a6k  of  bank- 
ruptcy. 

Bam/arJy,  Baron,         (in  note.)  ^94 

243.  If  a  trader  after  committing  an  a6l  of  bankruptcy 
take  a  houfe,  and  agree  to  pay  half  a  year's  rent  in  advance, 
where  by  the  cuflom  of  the  country,  half  a  year's  rent  be- 
comes due  on  the  day  on  which  the  tenant  enters,  the  land- 
lord after  an  aifi^ftment  under  the  qommiflion,  and  before 
the  year  expires,  may  diilrain  the  goods  on  the  premiiTcs 
for  half  a  year's  rent,  or  if  he  buy  the  tenant's  goods  at  the 
fale,  under  the  commifGon,  he  may  retain  the  amount  of  the 
half  year's  rent.  Buckley  v.   Taylor.         600 

244.  For  though  a  bankrupt  cannot  give  9  Uen  on  any 
particular  goods,  yet  he  ipay  take  a  demife,  and  at^ree  that 
the  rent  fhall  be  payable  on  a  particular  day;  in  which  cafe 
th;:  law  gives  the  landlord  a  power  of  diftraining  on  that 
day.  '  '  lb»         603 

24 J.  Alugnees  of  a  bankrupt  having  received  fifteen  hun- 
dred pounds  from  a  debtor  to  the  bankrupt,  as  a  deht  due 
to  his  eflate,  and  hnvlnqr  commenced  an  a<:\ion   arniull  him 

o  .  ... 

lor  a  further  demand  on  the  fame  account,  to  which  he  had 
only  pleaded  the  j^eneral  ifiue,  agreed  with  him  to  refer  all 
matters  in  diflifrence  between  tiic  parties  in  the  caufe,  the 
arbitrator  has  power  to  award,  thac  the  aHignees  fiiall  re-p:iy 
a  part  of  the  fum  ahcady  received,  if  it  appear  to  have  boen 
jwid  by  miflake.  Macolm  v.  Fuilarton,         645 

246.  The 
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2  DumforJ  and  Fqft, 

246.  The  only  cafe  where  a  patty  (hall  be  bound  by  the 
payment  of  money ,  though  by  raiftakey  is  where  it  is  pai4 
into  court,  under  a  rule. 

Maicdm  t.  Fuilarton.         Page  645 

247.  If  the  payee  of  a  bill  of  exchange  received  from  a 
third  perfon  as  the  price  of  an  eltatey  gave  time  to  the 
drawee  on  condition  that  he  (hall  allow  intereft,  ftnd  after- 
wards the  drawee  difcharge  the  bill,  having  in  the  mean 
time  committed  an  a(^  of  bankruptcy,  this  is  nut  fuch  a 
payment  in  the  ordinary  courfe  of  trade,  as  is  protected  by 
19  Geo,  2.  f.  32.  and  the  affignees  may  recover  the  money 
from  the  payee. 

Vimon  V.  HalL         648 

248.  If  A.  be  bound  with  B.  as  a  furety  for  the  pay- 
ment of  a  fum  certain,  and  take  an  abfolute  bond  from  B. 
payable  the  day  before  the  original  bond  wiil  become  due, 
and  B.  become  a  bankrupt  before  the  day  of  payment,  A. 
may  prove  this  debt  under  the  commifTion,  and  B's.  certifi- 
cate will  be  a  bar  to  an  a^ion  by  A.  on  the  counter-bond, 
though  A.  does  not  pay  the  original  bond,  till  after  B.  has 

<v  committed  an  ad  of  bankruptcy. 

Martin  v.  Court.         640 

249.  An  agreement  between  a  debtor  and  his  creditors, 
that  they  will  accept  a  coqnpoiition  in  fatisfad^ion  of  their 
refpcAive  debts,  to  be  paid  in  a  reafonable  time,  cannot  be 
pleaded  to  an  action  brought  by  one  of  the  creditors,  to  re- 
cover his  whole  demand. 

Htathcote  and  others  v.  Crool/banis,  24 

250.  But  if  the  debt  had  been  afc^rtained  by  the  agree- 
ment, and  a  fund  provided,  and  all  the  creditors  bound  to 
forbear,  it  feems  that  would  have  been  a  good  plea. 

251.  So  if  the  debtor  had  afligned  over  all  his  ^ffeds  to  a 
truflee,  in  order  to  make  an  equal  diftribution  amongll  all 
his  creditors,  that  would  have  been  a  good  coniideration  in 
law  for  the  promife,  J^^ 

252.  If  all  the  creditors  of  an  infolvent  confent  to  accept  a 
compofnion  for  their  refpedtive  demands,  upmi  an  aflign- 
ment  of  his  effe<Els  by  a  deed  of  tru(l,  to  which  they  are  all 
])artie<;,  and  one  of  ihrm,  before  he  executes,  obtain  from 
the  infolvent  a  promiflbiy  note  for  the  rclidue  of  his  de» 
mand,  by  rcfafing  to  execute  till  fuch  note  not  be  made^ 

the 
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the  note  is  void  in  law,  as  a  fraud  on  the  reft  of  the  credi- 
tors, and  a  fubfcqucot  promife  to  pay  it,  wiD  not  maintain 
an  a^ion. 

Cochfitd  Y.  Bennett.         P^c  763 

3  Darnford  and  Etfi, 

253.  Where  a  bankrupt  is  in  the  pofielfion  of  the    - 
goods  of  another,  honajide  yrith  the  owner's  confent,  at  the  ^ 

time  of  the  bankruptcy,  for  a  fpecific  purpofe,  beyond 
which  he  has  not  the  right  of  difpofitJon  or  alteration, 
that  is  not  fuch  a  poiTcflion  as  entitles  the  affignees  to  re- 
cover the  value  of  them,  under  21  jfac.  i.  c.  i^-f,  !!• 

Collttts  y.  Forbes, ^^Tr.  Geo.  3,  316 

254.  If  a  deiiiand  be  payable  at  all  events,  though  at  a 
future  day  it  may  be  proved  under  a  commiflion  of  bank- 
ruptcy' againft  the  debtor,  or  fet  off  againft  an  ad[ion 
brought  by  his  affignees,  but  if  it  rtfft  in  contingency  whe- 
ther it  will  become  payable  or  not,  it  cannot  be  fo  proved 
or  fet  off,  unlefs  it  be  fecured  by  a  penalty,  which  is  for- 
&itcd  at  law.  \ 

Hancocl  V.  Eniwt/Ie^    M,  30  Geo,  3,         ^^35 

255".  Thcrefoie  where  an  agreement  was  made  between 
the  bankrupt  and  the  defendant,  that  a  lofs  upon  cotton 
which  the  latter  had  fudained  by  means  of  the  former  whq 
was  a  bTt)ker,  (liould  be  fixed  at  a  fum  certain,  and  that 
in  fatisfad^ion  of  tlut  fum,  the  bankrupt  fliould  for  four 
year^  recommend  certain  parcels  of  cotton  to  the  defendant^ 
which  he  ftiould  purchafe  by  notes,  at  three  months  date, 
the  clear  produce  on  the  fale  of  which  thie  banknipt  under- 
took, fhould  amount  to  the  fum  fo  agreed  upon  before  tl^e 
former  lofs,  in  default  of  which  he  was  to  make  good  tlie 
dcficiencv  if  llvino-  it  was  held  that  fuch  fum  could  not  be 
fet  off  by  the  dcfetidaut,  to  a  demand  made  by*the  affignees 
of  the  bauRinipi.  15. 

256.  An  aclion  does  not  abate  by  the  plaintiff's  becoming 
a  bankrupt. 

Wav^h  V.  Atijlen.    M.  50  Gto.  3.         437 

257.  And  whece  the  plaintiff  became  a  bankrupt  between 
the  interlocutory  and  final  judgment,  and  fued  out  execu- 
tion in  his  own  name,  the  court  refuted  to  fet  afide  the 
proceedings.  IB. 

258.  \^Tirn  a  creditor  has  a  demand  on  Iiis  debtor,  which 
u  capable  of  bcfiig  afc/rtaincd  uithoiit  the  intvTve.ition  of 
ajmy,  and  which  doca  not  found  nu-rcly   in  damages,  and 

'  the 
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the  debtor  becomes  ^  bankrupt,    it  may  be  proved  as  m 
<^ebt  under  the  commiflion. 

H.  ^o  Geo.  3.      Utter/on  v,   Vernon.         Page   539 

3  Dumford  and  £fl^. 

259-  Therefore  if  A.  lend  B.  fo  much  flock,  to  be  rc^ 
placed  as  ilock-  without  naming  any  particular  day,  and 
B.  become  a  bankrupt,  A.  may  come  in  under  the  com- 
miflion for  the  price  of  the  ftpck  on  the  day  of  the  bank- 
ruptcy. Ik- 

260.  The  7  Geo,  i.e.  31.  is  a  4eclaratory  lav. 

Ih.  546 

a6r.  A.  gave  B,  a  bond  to  fecure  an  annuity,  and  be- 
fore any  payment  became  due,  A.  lent  B.  a  fum  of  monevt 
on  which  it  was  agreed  that  B.  fhoul4  retain  the  payments 
of  the  annuity  as  they  became  due,  till  that  fum  was  dif- 
chargcd,  then  B.  became  a  bankrupt,  and  the  agreement 
to  retain  was  held  a  good  plea  to  an  a£lion  on  the  bond  by 
B's  affignees  ;  for  the  payment  accruing  after  the  bankruptcy^ 
which  agreement  and  retainer  being  equivalent  to  a  plea  of 
folvlt  ad  diem.      Sturdy  y.  Arnaud.     £.  ^o  Geo.  3,  599 

262.  A  woman  may  before  marriage  \nth  the  confent  of 
lier  intended  ,hu(band,  convey  all  her  ilock  in  trade  and 
furniture  to  truftees,  to  enable  her  to  carry  on  her  buGnefs 
feparately,  and  if  the  hufband  do  not  meddle  with  them, 
and  there  being  no  fraud,  fuqh  effcdls  (though  fludluating,) 
are  not  liable  to  his  debts. 

Jarman  v.   IVoollotQn.    £.  $0  Geo.  3.         618 

263.  But  whether  the  trade  be  carried  on  folely  by  the 
wife  or  jointly  with  the  hufband  is  a  queftion  of  fad  for 
the  jury,  and  if  they  determine  the  latter,  the  afllgnees  of 
the  hufband  are  entitled  to  the  Hock  in  trj^de,  under  the 
2 1  jfac.    I .  f .  1 9.  /^. 

264.  But  even  in  fuch  cafe  they  are  not  entitled  to  th^ 
furniture,  though  removed  to  the  hufband's  houfe.  li. 

265.  It  is  no  objeftlon  to  fuch  a  fettlemcnt,  that  there 
13  not  inventory  of  the  goods  intended  to  be  fo  fettled.    73. 

266.  Tlie  queftion  in  all  fuch  cafes,  is  whether  the  poC- 
fcflion  is  confillent  with  the  deed. 

TV.  24  Geo.  3.     Hafcinton  v.  G'dL        62Q 

267.  An^ 
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3  DttrrforJ  ^nd  Eqft. 

267.  And  where  cows  on  a  dairy  were  fo  fettled,  tlfc 
wife  was  alfo  held  eatltled  to  the  increafe  and  produce  there- 
from. Hafeinton  v.  G'tU.         Page  620 

^DamforJ  and  Eafl, 

268.  A  plea  of  bankruptcy  given  by  the  5  Geo*  2.  r.  3ct 
j.  7.  mud  {late  that  the  caufe  of  ad  ion  accrued  before  the 
bankruptcy ;  ilattng  that  an  indenture  on  which  an  ad  ion 
of  covenant  is  brought,  was  executed  prior  to  the  bank- 
ruptcy, is  not  fufiicicnt. 

Charlton  v.  Ktn^.     Hill,  31  Geo,  3.  156 

# 

269.  i\n  infolvent  afligned  over  his  effeAs  forthe  benefit 
of  )iis  creditors,  and  in  the  deed  there  was  a  provifo  that 
the  (hares  of  thofe  creditors  who  did  not  execute  it  before 
a  given  day,  (hould  be  paid  to  the  infolvent ;  an  agreement 
made  between  the  infolvent  amd  a  creditor,  that  the  latter 
(hould  iign  the  deed,  and  the  former  pay  the  remainder  of 
the  whole  debt,  is  fraudulent  and  void. 

Jachjon  v.  Lomas.     HiL  31  Geo.   3.  166 

270.  The  bankrupt  of  the  leflee  is  no  bar*  to  an  a6libn 
;  of  coTcnant,  (made  before  his  bankruptcy)  brought  againft 
I  him  for  rent  fmce  the  bankruptcy.  ' 

Auriol  V.  MUU^  in  Error.     M.  31  Geo,  3.         94 

i 

I  271.  If  after  the  afiignment  of  a  bankrupt's  eftate,  a 
j  creditor  rcfiding  in  Englamly  attach  the  money  of  the  bank«> 
;  rupt  abroad,  the  afiignees  may  recover  it  in  an  a6lion  for 
money  received  to  their  ufe. 

Hunter  \.  Potts,     Hil,  31  Geo,  3.  182 

272.  By  the  aflignment  under  the  commiflion,  all  the 
hankrupt's  property  whether  ab  ^ad  or  at  home  paffcs.     lb. 

273.  If  a  bankrupt  on  the  eve  of  his  bankruptcy,  frau- 
dulently deliver  goods  to  one  of  his  creditors,  the  afiignees 
n»ay  difaflirm  the  contra6t,  and  recover  the  value  of  the 
foods  in  trover  J  but  if  they  bring  ajfumpjlt^  they  affirm  the 
tontiad,  and  then  the  creditor  may  fet  off  his  debt. 

Smith  v.  Hodfon,     Hil,  31  Geo,  3.         211 

274.  Where  the  defendant  lent  his  acceptance  to  the 
fcnkrupt  on  a  bill  which  did  not  become  due  till  after  the 
*^^"l  hinkruptcy,  and. was  then  outltanding  in  tlie  hands 
<*f  third  pcrfoiis,  yet  the  defendant  having  paid  the  amount 
«fier  die  commiflion  iuucd,  and  before  Uie  ad  ion  brought 

by 
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by  the  sflignecSy  is  intitkd  to  fct  off  iKe  Qanc  undcfr  tk 

words*  **  mutual  credit/'  in  Ike  5  Geo.  z,  c.  50.  f.  2%, 

Smith  T.,^«jl^.     m,  31  G».  3.         Page  2it 

4  Dwra/on/ and  £^. 

275.  If  A.  lend  ftock  to  B.  to  be  lephctd  as  ftock  withi* 
out  naming  any  particular  day>  and  B.  become  a  bankrupC 
befoK  any  rcqueft  )>y  A.  to  replace  to  ftock,  A.  caDDOt] 
come  in  under  B's.  commi£Eon»  bccauie  it  reded  merely  m\ 
damages. 

Uttafom  Y«   Fermom.     HU.  32  Geo.  3.         570 


Hem.  Blacjyhme. 

276.  Infurtng  in  the  lottery  is  not  gaming  within  the 
fiatute  5  Geo*  2.  r,  30.^  12.  whidi  prevent  a  bankrupt's 
certificate  from  bciiig  allowed. 

Lewis  T.  Fierty.     TVar.  29  Geo.  3.         29 

277.  Where  a  debt  arifing  before  bankruptcy  had  a  ver- 
di^  is  obtained,  and  cofts  taxed  after  ;  the  coils  are  confidcrcd 
as  pait  of  the  ov%inal  dcbt»  and  the  certificate  extends  to 
both.  IL 

278.  Under  fiidi  circumilaQcts»  thcrerorc  tlie  court  wul 
difeharge  a  pcrfon  out  of  cuftody  who  is  in  cxecutioo  for 
the  cofts.  .  IL 

279.  S.  P.  Where  the  action  was  for  words  fpoken  of  a 
man  in  his  trade,  and  the  defendant  became  a  bankrupt 
between  the  vcrdid,  (whkh  was  for  the  plaintlfT,-)  and  judg- 
ment. 

Lt^enfr.  JSUis.     B.  R.  Eafl.  2$  Geo.  3. 

(in  note)         29 

280.  The  bankruptcy  of  the  defendant  cannot  be  pleaded 
in  bar  of  an  action  of  covenant  for  rent,  on  an  exprefs 
covenant. 

AlfSr  Y.  Amal.     Trim*  30  Geo.  3.        433 

N.  B.  The  judgment  in  this  cafe  was  afnnncd  by  the 
court  of  King's  Bench  on  a  writ  of  error.  AUch.  30  Geo.  3. 
4  Temu  Rep.  B.  R.  94. 

281.  But  fuch  plea  is  good  to  an  sSion  of  delft  for  rent 
on  the  reddendum  of  a  leafe,  whether  the  rent  be  due  before 
or  after  the  bankruptcy.  Wadhasn  v.  Marlow.  B.  R* 
Mid.  2$  G<o.  3.  437 

282.  It 


Hen*  Blaclfione. 

283.  It  is  not  neceilary  that  there  fliould  be  an  a£laal 
acceptance  of  rent  by  the  lefibr  from  the  aifignee  of  the 
\cfkty  to  difchargc  the  leflee  from  an  a<5^ion  of  debt  on  the 
reddendum.    IVadham  v.  Marlow.   BrR.  Mkh.  25  Geo.  3. 

Page  437 

283.  Any  afient  of  the  leflbr  is  fufficient  for  that  pur-^ 
pofe.  IL 

284.  An  a^ion  of  debt  on  the  reddendum^  is  founded  not 
merely  on  the  terms  of  the  demife,  but  alfo  on  the  enjoy* 
ment  of  the  lefTee.  U, 

285.  Notice  to  the  leflbr  of  an  aflignment  by  the  leflee, 
is  not  alone  fufficient  to  exempt  him  from  that  a^on.     Ih. 

286.  Every  man's  afient  is  prefumqd  to  an  ad  of  parlia- 
inent..  lb. 

287.  The  aflignment  therefore  of  a  bankrupt's  e(late» 
(a  leflce)  being  by  virtue  of  an  a6l  of  parliament^  is  an 
afiQgnment  with  the  afient  of  the  lefibr.  lb, 

288.  Where  the  defendant  pleads  the  gener^  plea  of 
bankruptcy,  to  an  a£iion  brought  by  an  executor  or  admi- 
nifiratory  and  obtains  a  verdi6t,  the  plaintiff'  is  not  liable  to 
colls  on  Stat.  5  Geo.  2  <•  30.  fi  f.  Martin  ei  ux.  Adrnt-. 
nijiratrix  of  NorJolkyS.  Norfolk.    Mkh.  31  Geo.  3.  528 

289.  If  after  an  aft  of  bankruptcy  committed,  but  be- 
fore an  aflignment^  a  creditor  of  the  bankrupt  makes  au 
affidavit  of  a  debt  in  England^  by  virtue  of  which  he  attaches 
and  receives  after  the  aflignment  money  due  to  -the  bank- 

.  nipt  in  the  IVefl  Indies^  the  aflignees  may  recover  the  mo- 
ney in  an  aclion  for  money  had  and  received.  Sill  and  others 
afjignees  of  Shirr ow  v.  Worfwick.     Trin.  31  Geo.  3.  665 

290.  A  bond  given  to  a  creditor  of  a  bankrupt,  in  order 
to  induce  him  to  withdraw  a  petition  which  he  had  preferred 
to  the  chancellor  againft  the  albwance  of  the  certificate,  is 

wn J  by  the  Stat.  5  Geo.  2.  c.   30.  /  7.     Sumner  v.  Brady  ,#• 

and  others.     Trin.  31  Geo.  y.  647  ' 


Baron 


(      128       ) 


jBaron  and  jpeme« 


Mirriage.       j,  ^^  XJR  law  confidefs  marriage  in  no  other  light  than 

V-/  **  *  civil  contra^}  the  hulband  and  wife  are  one 
pcrfon  in  law ;  that  is,  the  very  beiag  or  legal  exiilence  of 
the  woman  is  fufpended  during  the  marriage,  or  at  feaft  is 
incorporated  and  confolidated  into  that  of  the  hufband  : 
Therefore  a  man  cannot  grant  to  his  wife,  and  all  compai^s 
made  between  them  are  in  general  voided  by  the  intermar- 
riage ;  but  a  woman  may  be  attorney  for  her  hufband,  as 
that  implies  no  feparation,  and  a  man  may  bequeath  any- 
thing to  his  wife  by  will,  for  that  cannot  take  efl^dl  till  the 
iroveiture  is  determined  by  his  death. 

I  BlacL  Comm.         ^^g^  44^ 

DilkbUity  of        ,^  «r}jc  difability  of  a  fimr  to  contra^,  arlfes  from  thrw 
/tme^  ca   ei.       circumftanc^.     ift,  for  want  of  power  to  aflent,  having  in 

confiderationof  law  no  will      2d,  for  want  of  power  to  bind 
her  hufband.     3d,  for  want  of  piroperty. 

1  Powell  on  Contrasts         53 

Ja<t^ent  3,  Judgment  on  fcL  fac.  againft  hufband  and  wife  on  a 

againit  both,      judcrmcnt  againft  her  when  ^.V,  the  wife  dies,  the  hufband 
^^"^  ^'^  is  chargeable. 

O* Bryan  and  Ram,         97 — 101 


Releafe  of  4«  The  hufband's  releafes  cofls  obtained  by  his  wife  again fl 

cofts  in  lult  by    another  woman  in  the  fpiritual  couit  for  adultery  with  her 
/*~'  hufband,  the  wife  is  barred. 

Chamberlain  v.  Hetvfon,  99 

lodgment  for      j.  Judgment  on^*  fac,  for  hufband  and  wife,  on  a  judg- 
k>th,  wife  uc«.  ^^^^  f^^  ^^^  whenyeA",  the  wife  dies,  the  intercil  furvivcs 

to  the  hufband. 

tVn3!^yccr  v.  Crr/ham.  loi 

Per  Holt, — ^Thc  judgment  in  ayr/.  fac,  attached  a  joint 
intercft  in  baron  tLad/me^  and  if  tlie  huftand  died,  it  would 
furvivc  to  the  wife,  &f  i  contra,. 

lb. 

6.  The 


"Barbn  and  jfentt^  129 

)Soh. 

6.  The  wife  may  be  a  trcfpafTer  v^fth  \\tr  huftatnd,  tmd      Trcfptft  by 
ills  death  fbiflfiot  abate  theadion  which  was  brought  againft  ^^ 
fx>tli. 

Hyde  V.  S.         Page  !•! 

7.  The  wife  mafy  tommit  felony  along  with  herhufband*      Velony* 
tf  it  be  not  by  coercion.  lb* 


8.  Where  a  woman  executrix  marries,  ihe  may  tnake  a 
ViH  with  her  hufband's  confent,  but  not  without  it;  foif  a 
woman  having  debts  due  to  her  marnes,  fhe  may  make  a 
'win  quoad  thefe^  and  the  ordinary  hiay  pi'ove  it. 

Shardelow  ▼.  Natldr,         1o4 


Winbyyte»; 


'9.  Thdugh  a  Womim  lives  wkh  herhufband,  he  fliall  not      Satw  when 
\c  charged  where  he  finds  her  fufficient  neceflaric*,  and  ^as  "°'  chargeable, 
^gfifcn  notice  not  to  tnift  her  ;  \m  affent  ihall  be  prefumed> 
00  account  of  cohabiting,  unlefs  the  contraiy  appear. 

£fheriHgton  v.  POrroh         i02,   103,   104 


10.  If  a  ^man  take  up  goods,  and  they  are  paWned 
txfdre  they  are  wade  into  doaths,  the  hufband  isiiot  charge^ 
able,  becaufe  they  never  came  to  his  ufe  ;  othefwife  if  they 
vcmade  up  -aad  wom» 

lb*         105 

IT.  Where  a  liufband  'turns  away  his  wife,  he  gives  her      Barwnixfa 
knrdit  wherever  (he  goes,  and  mull  pay  for  neccffaries  for  her;  Sopcm«ir 
bat  if  (he  'runs  away  from  her  hufband,  he  fliaU  not  l>e  bound 
%y  anycontradlftieniakes.  Ih. 

12.  The  hufband  is  bound  to  ^irovide   the  necefikrieSf      JSmrmfrciii 
though  flie  be  lewd,  fcfr,  unlefs  (he  departs  ifrom  him.  ncccflariet. 

Robin/on  v.  Gofnold.  103 

13.  Receiving  back  a  wife  who  has  eloped,  though  but      Receiving 


%)ra  nighty  makes  the  htiibaiid  liable  to  her  debts.  /3. 

i^.  Let  the  woman  be  e^er  fo  vicioUs,  while  tht  will  co- 
iiabtt  with  her  hufband,  be  is  bound  to  provide  ber  neceila- 
ties,  and  is  liable  to  a^ion  by  fuch  perfons  as  furtiifh  her 
with  them  ;  but  if  the  wife  leaves  the  hufband,  they  that 
truft  ber  a^cr  it  is  Qotdrious  that  (he  has  left  him,  do  it  at 
tfceir  peril  ,  lb. 


back  wife 
eloped. 

Wifeelive. 
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«3e  Baron  and  jpemt. 

Huaibdar  15;  Hk  power  of.tlidialbaTid  UKUfpofa  of  tbrinteV 

eftUe,  dues  not  make  a  title  in  him :  The  hullKid  naif  dlb 
[Kife  of  a  tenn  which  ]the  wife  bat  as  executrii ;  but  if  be 
become  a  bankrupt,  the  commiflioiien  canoet  aSgo  over 
this  cftate. 

16.  If  the  wife  diet  before  the  hun»Dd  dtfpofct  of  her 
fftate,  there.  i>  »o  title  ia  him. 

It.         fOjr 

17,  If  lands  are  given  to  the  wife  fer  tenn  of  her  life,  vut 
of  which  B  rent-charge  iffaes,  and  the  hufband  takn  the 
profits  of  the  lands,  t^ere  an  aflion  lies  againft  him  only, 
far  it  i*  t>rau([ht  a»  he  is  the  ter-tenaat,  and  net  i*  ttSf<&  of 
»h«efta(e. 

&llingiv(fi  V.  Sprta-mm,         iO$ 

Prr  Ptviel/,  J. — If  a  man  leafc  land*  to  a  woman  fnr  life, 
.referving  a  rent,  who  mairieth,  and  the  rent  is  in  arrear  at 
IW  doth  of  the  wi£t,  an  aaioa  will  lie  ^infl  the  huiband. 
If  a  feoIoKDt  be  made  to  a  married  woman,  and  her  kaftorf 
confents  to  it,  Ihe  may  waive  it  after  her  hufhaod's  deati^ 
and  yet  an  aflize  will  lie  agaitill  them  both»  and  ilaiMgM 
BmU  be  rCiMvercd,  and  furvive  to  the  wife.  H, 

M  Jtmnm  ,t^  Count  for  a  battery  or  hulband  and  wife,  oJ'JaBtim 

*'*"*  ^fbrwn,  is  ill  after  veidiit. 

Caic  V.  7wi»r.         tot 

t^^fj^'        'P-  A/^mf<-<jwrt  makes  a  will,  then  her  hufband  6a, 
^""^   "^       tk«  will  if  not  good  without  a  rrftoblication. 

Brmchr  v.  Cehe.         %^6,  SJI 

B  indP.  JO.   Debt  due    to  fimt,  not   allmd   by  harim   and/nw 

!ol^^wiir«  '"'"ffT'S  ■^'on,  if  not  recflvtred  in  the  huAand's  I^e-time, 

iudeaicuc  ^  ^v'f'^  ""^  ff  c  fo''  it  after  ;  aud  when  recevetcd,  it  Ha&  nOI 

be  afiets  of  the  hulband, 

■  Duftip  T.  ShfplxrJ.         197 

Widowienanc       21.  The nfeiitnf  of  th«  wiflow,  aa  Knmt  in  dower  efdt 
in  dowtr.  not  recover  tht  n'tine  pmfits  oti  a  rrfugniMnca  upon  SM. 

»7  Csr.  *,  tiStbov  be  ajwJginein  for*h«  *mage». 

Mordanl  v.  TinrgU  JOj 


l^ 


Vwcm  and  Sftttit  131 

12.  Per  ffoit.^A  bond  by  the  hufkand  to  tlie  wife  brfore       p  ^^W^ 
luaimge  to  provide  /or  her,  is  extinguifhed  by  the  marriage.  |^jj^^ 

Cd£e  f  •  jlaoth,         Page  309  *^ 

V.  Ai/I.  525.  r  Ld.  Jt/z^/^.  51^.  V.  MUboum  t.  iwl^m 

5>  DuHt/ord  zud  Eq/i,  3SK 

13.  This  was  afterwards  cQniidered  inr  chancery  as  a  tiiiar«  ' 
nage  agreement. 

J^.  2  rrrw.  480,  iS, 

34.  A6^ion  againft  tifeme  covert  allowed  good,  her  hnf-      g^^^  ^ 
band  being  an  adien  enemy,   and  in  France ;  for  a  divorce  alien  cacoy* 
flcdk  be  intended. 

Deerlj  v.  Dutchefs  ot  Mii^tine.   •      116 

Befides  the  hufband  being  an  alien  enemy,  in  that'cafd 
iiis  wife  18  chargeable  as  a  feme  foU  as  much  as  if  he  had 
aBjtfltd,  or  been  banifhed.  iL 

t§.  If  Baron  be  choiRter  mortuus^  abjured  -the  realm,  t^c.  ^ 
laftch  cafeathe^MT  is  conlrdcred  as  ^femefole^  i  Bac.  Jh,  308.  ^J^^  *Miim, 
{w^Lu,  13s.  b.  133.  a.     &  V.  2.  BL  ii97>) 

26.  The  huiband  held  Ka^le  to  the  wife's  contraA  ad  i, 
itffWXt  trieder,  &c.  befcaufc  they  cohabit.     Per  Hob,  tt^*  fcpwut 

Langfort  v.  Admx.  of  77i^»  113 

17.  Wife  cannot  charge  her  hufband  after  notoricros  fepa- 

mioii  by  confent,  and  feparate  allowance.  «^23"**'^5 

'  ^  er*  jj        Oa     I  r:    notorious,   Om 

Toild  V.  Sioakcu  116  not  chargeaUt* 

18.  Perfonal  noCtce  to  tradefmen,  &e.  is  not  neceflary, 

it  is  fufEcient  if  it  be  publick,  and  commonly  known.  Notice,  fcp9^ 

29.  Nor  IS  he  bound  by  her  contrafts,  or  liable  even  for      -^^  \iwtA 
fi^itdbries  after  a  notorious  elopement,  trnfefs  he  take  her  then ky hereon; 
^^.     (Per  Holt.)  traat  after 

Etherlngtoni.  Parrott.         118  «op««««n«» 

But  if  he  turns  her  away,  he  gives  her  credit  for  necefla-      ^^^  ^^^ 
ries  wherever  (he  goes.     Per  HoU.  Ih*  away/«wr. 

30.  And  while  they  cohabit,  he  fliifl  aniwet  Jier  contrafis,     ^   cohabitinr' 
&c.  for  bycohabiung  his  affent  is  prefumed  (fcr  eundem.)  iffcntUpr^T^^ 

It*  fumcdl 

I  2  jx.  Contra 


i3t  Baton  and  jfemc* 

Salteld. 
UalefsexprtCs       3  f.  Contra  where  the  hufband  e&prefly  dilatTents  hctfxc 
dUTefit..  hand,  by  notice  to  the.owner,  or  liis  fcrvant,  (per  eundem.J 

Mtherlngton  v.  ParrotU  Page  118 

Not  liable  for       32.  If  (he   takes  up  materials,  as  filks^  &c.  and  pawns 
materials  for       ^i^^^  teforc  made  into  clothes,  he  is  not  liable/for  they  nc-»' 

ver  came  to  his  ufe,  otherwife  if  made  up  and  worn.  Per 
eundem,  Ih. 

Earnings  of         .33.  The  earnings  of  a  wife  living  feparate,  fliall  go  to 
feme  liviog/fl^.    ^er  maintenance. 

Warr  v.  Huntly*         i  1 8 

Ici  34.  The  cafe  was,  a  working  man  married  a  woman  of 

the  like  condition,  and  after  cohabitation  for  fome  time,  the 
hufband  left  her,  and  during  his  abfence  the  wife  worked  t 
and  this  action  being  brought  for  her  diet,  was  held  that  the 
money  (he  earned,  fhould  go  to  keep  hen  Ii» 

Marriage  con-       35/  Aftion  lies  not  on  a  prbmife  of  m^Uriage^    except 
tr«£fc,  mutual,      ^y^^  contra6^   18  mutual,  for  otherwife  it  was  only  nudum 

faSum* 

tiarrifon  v;  Cage*         24 

Marriage  '36.  A  cfofttraA  of  marriage  )>«-  verla  deprsfentif  as,  **  I 

tff  fa6h,  marry  you,'*  is  a  marriage  defaUtr, 

s  '  '  y#«  V*  ColWnt,         437,  438 

Spiritual  court,        37«  And  ^m^^\tx  per  verba  de 'prafentty  or  de  futuro^  is 
fentence.  cognisable  in  the  {pint ual  court,  and  their 'fentence  is  bind- 

ing. IL         437 

'Mairrnge  bf         38.  Marriage  by  a  mere  layman  is  void,  and  a  cohabita* 
layman.  jJqjj  thereupon,  does  not  intitle  the  man  to  adftiiniftration  «f 

thtf  ^^-omau's  goods. 

Hay  don  v.  Gould.  119 

H.  39.  For  'on   his  demanding  a  right  due  to  hufbands,  by 

•  the  eccleiiailical  law,  he  mui^  prove  hiinfelf  hufband  by  the 

fame  law.  /L  ito 

Id;  40.  Qucre,  in  cafe   of  fucn  hulband^s  death,  if  it  (hall 

intitle  the  femct  and  iifue  to  a  didribution^  J6, 

*         •  -  *  I         • 

MarrJatrc.form       ^j.  Note,  the  form  of  preadinga  marriage,  is  that  it  was 
of  pleading.       per pr^yUfum/acru  ordltiibuf  cotyiUttt.  Ihi 

4^.  V« 


Baron  and  jTcme*  13s 

42.  Yet  in  debt^by  ia/H>n  and  frmef  ne  ungues  accouplty  &c«       BefmSo. 
is  no  plea»  for  it  admits  a  marriagre^  but  denies  the  legaUty 

of  it,  and  a  marriage  defaQo  is  fufficient. 

A!leyney>  Grey*         Page  437 

43.  Nor  can  the  fpiritual  court  annul  a  marriage  after      Marriage  an* 
the  parties  are  dead,  becaufe  they  ^TQcttA  pro  Jalute  amnut.     nulled. 

Pride  v.  Earlb  of  Bath  and  Montague.  1 20 

44.  Yet  evidence  at  common  law  was  admitted  to  baftardize      Baflardne 
a  peer,  even  aftei  the  death  of  himfelf  and  parenfs  (durum,)  *ft"  death. 

73.         120,  121 

45.  The  hufhand  may  releafe  cofts  adjudged  to  the  wife      Releafc  of 
in  the  fpiritual  cooi(,  unlefs  a:  feparatiop  bc>  and  alimony  al-  ^^^* 
lowed. 

Chaimberlaine  v.  Hevajon.       >  1 15 

4^.  He   alone  muft  bring  the  a6Uon  for  work  dcme  by      Hzpreia  pro^ 
her  during  coverturei*  unleis  an  exprcfs  promife  be  made  ta.P?'^  ^^  ^*  ^' 
the  wife. 

Buckley  v.  CoUier^         1 14 

Where  there  is  an  exprefs  promife  to  the  wifct  tho  huf-. 
band  aiTents  thei eto,  by  bringing  an  a6iion  thereon. 

Ih. 

47.  If  there  be  pothing  but  a  promife  in  law,  that  muft  '  Profits  of  . 
be  to  the  hufband,  who  muft  have  the  fruits,  of  hia.  wife's  la-  ^r^nt""^ 
b9ur.     The  advantages  of  the  wife's  work  (hall  not  fur^nve 

to  the  wife,  but  go  to,  the  executors  of  the  hufband  ;  for  if 
the  wife  dies,  her  debts  fall  upon  the  hufband.        *  Ih. 

48.  (If  t}ie  declaratron  Ikate  a  promife.  to.  the  hufband,      Promife  ta« 
proof  of  a  promife  to  the  wifCf  and  hia  agreement  to  it  is  hufband,  to 
fuftcient.  ^^^• 

Triah  per  pais.         4  30 

•  •  • 

49*  (Of  that  which  the  hufband*  may  difcharge  alone.      When  huf. 
apd  of  which  he  may  make  difpofitioa  to  his  own  ufe,  and  hand  alone, 
where  the  hufband  may  have  the  fole  profit  recovered,  he  • 
Qiay  have  at)  adion  inhj^  ovffi  name  without  his  wife,  for  the 
K?Qvery.^ 

yBulftrodi*         163) 

50-  For 


i54r  l^anm  and  Sftm* 

SalhlJ.'  .        .       ' 

50.  Ter  ^rfoBid  tiling*  they  cannot  join,  but  for  p^- 
fonal  things  in  adion  it  ir  in  the  bufband's  dedion  to  join  the 
wifle,  or  not.     4  Fin,  ji.  fcg«  86 

Where  there  is  a  vnpxig  to  the  inheritance,  they  ought 
both  to  join.  Ik*  88.  So  in  debt  for  rent  on  a  leafe  for 
yean  saadc  to  £•  and  F,      Jh*  95  ) 

« 

Eamingt  of.         51,  Money  earned  by  the  wife  living  feparatc,  fliaH  go  to-i 
fme  fcp»r»(e.       •vsards  her  own  maintenance. 

Warrv.Hvnity.         Il8 

Ai  damPfitm,  5*'  Trover  by  laron  and  feme  addampnum  of  both^  hela 
nought  after  verdiA  ;  for  the  poflcflion  and  property  of  the 
-wife  ]•  veftcd  in  the  hufband>  fo  that  the  converfion  cannot 
be  to  the  damage  of  the  wife,  but  of  the  hufband  only. 

i^eitbrope  v.  Anderfoii.  1 14 

So  ta  trefpaft  for  taking  goods,— but  tf  the  trover  was 
beCorcr  the  eon^cfion  after,  they  may,  or  may  not  |oin. 

Iks 

14.  53.  But   trefpafe  by  him  for  imprifonipcnt  of  the  wife 

ttr  fuad  negot'ut  wri  infcQa  nman'   ad  dampnum  of  -both, 
neld  well  a&er  verdid. 

' ^  Ruffel  V.  Corw,         1 1^* 


td«  j4.  ft  was  olftjeSed  that  there  being  a  fpecial  damage  kid 

^  '  tq  the  hufband,  the  a6lion  fhould  have  been  brought  by  him 

alone,  but  it  was  held  good,  for  msrtter  may  be  alledged  in 

aggravation  of  damages,  for  which  no  afkion  will  lie.         3, 

Torbearance,  ^^.  Hufband  of  ^fem£  executrix,  gives  a  new  day  to  the 
c'^otrlif  ^'*'*^  tciiator's  debtor,  who  then  makes  a  new  promife,  &c.  he 
^*^^   ^   "  fo%Y  bring  ajjumpfit  thereon,  without  joining  the  wife. 

T fjord  V.  Ellard.         1 1 7 

^BaruM  die  be-*  5$.  If  he  dies  before  recovery,  fhe  is  reftored  to  her  for* 
foic  tcc9ver7,  .  mcr  tight,  for  the  duty  was  not  extinguifhed  by  tl^e  new  pro- 
mife*— ^on  tbrother  fide,  if  the  wife  -had  died,  the  hu{ban4 
^ould  not  have  fued,  which  is  the  reafon  her  life  mud  be 
averred ;  but  notwkhilaading  this,  the  a^ion  here  was  weH 
brought  without  joining  the  wife>  becaufe  fhe  was  not  privy 
to  this  contrail  ^nd  4l^  hufband  was  to  receive  the  money* 
and  might  idcafe  it,  the  adminiftration  t>eing  devolved  on 
him.  Ih. 

57-  (Good! 


Ijftwtt  and  jfeme.  » 35 

♦ 

57.  (Good$  >^|bich  Jeme  has  in  druU^  as  exeoiHrij^y  do  Good*  of 
tujtgo  to  the  ^«ro»  after  Uer  death,  unlcfs  he  be  his  wife's  c»e»  -^"*  ^  **'^- 
Cutor.  ■    ■ 

/r«f/.  Of.  (^  Ex.  Page  85,  87 

•  •  « 

Recdpt  of /.«<  executrix  good.    4^11.58.  f^"^^^. 

VIVtrtfme  is  adminiftratrix,  they  (hall  join,  and  both  bc      Adminiftra^ 
■amed  adminiftrators.     4  ^m.  A.  74.)  ^^' 

58.  (If  haron  and /m^  jointly  fue  for  debt  due  to  wifebe^      Exccut«r4.^ 
fore  marriage,    and  hu(band   dies,  and  wife  continues  the  *"'•"• 

futt,  the  money  when  recovered,  fliall  not  bc  aflcts  to  execu- 
toyB  of  bulband*     PerHok.   12  Mod.). 

s 

59.  F.  dumfola  gives  a  bond,  if  the  hufband  dies,  his  «€-  rj^^^^  ^^Tfi^ 
color  is  Bot  chargeable  with  this  debt.     4  Fla.  123.)  -^  ' 

60.  AJci.fa.  by  iaron  wifemtf  on  a  judgment  recovered      Sd.fae.hy 
by  her,  while  foky  if  after  execution  awarded,  (he  dies,  k  ^^  J«<igmc9t 
llMrvives  to  tj^e  huibaod.  ^ 

Woody er  v.  Grefbavu         l\6. 

See  (y,Bryan  v.  /?««>  ^o//.  97. 

di..  In  an  adion  againft  baron  and  feme^  and  the  hufband      Baulforbotk 
isarrefted,  he  (hall  give  l^afl  for  appearance  both  for  him  and* 

his  wife. 

Carpenter  v.  Fauftin*  114 

But  where  one  brings  an  aflion  againft  hufbitnd  only„  he 
canoot •declare  againil  hu/band  and  wife.  lb. 

62-  In  an  aft  ion  agaitift  both  for  a.  battery  by  the  w^^    Wifcarreftci 
i(Ehik  he  was  io  prifoq»  a  Seclai-ation  can't  be  delivered  at 
the  prifon  againn  him,  ^  ux,   but  procefs  muft  be   fued 
againft  the  wif%  and  fh^  arrefted  ^ 

lb.         114 

^3.  (If  b«  Ijes  in'  jrifon,  the  wife  caonot  be  let  put  ^n      Bartt  Ueittt 
coBimon&ul.        V,  i  Fent.)  P"^'^**"- 

64.  (Coverture  was  not  at  common  hw  fb  brproteAed      Gevert»re 
aiiniancyt  apdfomft  other  difabilities  (u>  wk)  tuonjai^smi*  ptpteaed. 
"    '       V iriili^tfy  aod iii»priipniactit    HA.^. 

65*  (An, 


1^6  1$arDn  and  jFem^ 

S/jUM. 
Adion  again^       5^,  (An  aftipn  which  charges  the  hu(band  for  an  aft  of 
'  his  wife  done  before  coverture,  (hall  lie  againd  both, as  trotcr 

01^  a  converfion  by  the.  wife  before  lAarriage. 

I  Com.  -04^575•   Co.  Lit.   Page  351.  k 

Ttrf  by  both.        ^^^  ^^  adlion  for  a  /or/  done  by  the  hufband  and  wife 
jointly^  ihall  lie  agaiofl  the  hufband  alone  as  trover. 

,  i««/.  348.) 

JFtmt'juSiiff  gg    Tlie  yjjff  may  juftify  an  afiault  in  defence  of  her  hut. 

*^*-        ■       band, 

^ecwef^d  V.  Bailee.         407,  437 

Hufbaad  re-  67.  A.  mantes  B .  livtng  a  former  wife,  and  recerves her  rents^ 

ceives  rei^t,  &c.  B.  may  h^ve  it^b*  ojfuftip]  as  for  money  received  to  her 

IMngform^  ufc,  the  hufband  haviner  no  right  to  receive  it,  &c. 

^^^  .                    .        ^          ^         \«ft/.rv.  »V&.          28 

i 

f 

Covenant  to         ^^-  A  covenant  before  marriage  to  releafe  the  wife's  guar- 
releafc  guar^        dian  whhin  two  days  after,  fet  afide  in  equity, 
dian.  Puke  of  Ha^iibon  y.  l^o^ mobun,  ijS 

Declare  aa.  (9.  If  harotii  ^nAfeme^  declare  on  it^deb*  qffump^  to  them  as 

cxectttori,  QofiA,    executors  oii  a  non-fuit,  they  fhall  pay  cofts^  for  the  caufe  o£ 

adion  arofe.  in  his  tin\ey  and  fmce  the  death  of  the  teftato^. 

Jenkins  y.  Plume,         ao^f 

Vasrajit.  7Q.  A  warrant,  &c.  by  ^jemefole^  i^  revoked  by  l\er  mar- 

riage after. 

Anfmymoui,.         399 

OUtgor  and  7 1.   Bond  to  pa(y  money  after  marriage  between  the  ob- 

obligcc  marry,     Ykv^yc  and  the  oblitjee,  the  intermarriage  only  fufpends,  but 
f»f?«°fi»»-,,        n?t  extmgui(h«  the  debt.  '  '        '  '        '     '       ' 

Gray  v.  ASon.        325 

So  executrix         72.  Feme  executrix  of  an  oblige^  marries  the  obligor,  'tia 

of  pbMge^  mar-     no  ektinguiftmcnt. lb.         326 

nes  obligor.  **  '  .  ■ 

Pofiibiittyrp-        73.  Huiband  m^^y  releafc  a  duty  which  by  poffibility  may. 
leaTeof.  accrue  to  the  wife  during  Coverture,  otherwise  not.  Ih* 

Ext^guiihes.  74.  (It  was  formerly  doubtejl^^ether  marriage  was  not 
an  aft  of  fuch  a  nature  as  to  extinguifh  any  contraft  or 
^^eement  made  between  the  intended  hufband  and  wlft  prcu 
yious  thereto  where  po  truftee  was  interpofedt— but  a  di(^ 


TBaron  and  jFeme*  137 

^in^tfon  was  made  at  law  between  a  promife  which  was  not  ta 
be  exectttedy  until  after  the  coverture  determinedy  and  a  pro« 
mife  to  be  executed  during  the  coverture ;  the  former  having 
been  held  not  to  be  extinguifhed  by  the  marrttigey  as  the  lat* 
Icr  was  clearly  held  to  be  fo.  i  Powell  on  Contrads,  442, 
VUeHob.  ^16.    Hatton  172.    Cro*  571,222.  2  Syd,  58,  59.) 

Salhfld. 

75.  (The  hnfband  in  his  life-time  piay  difpofe  of  all  hta 
wife's  interefts  in  chattels  real  by  grant  or  demife,  but  fliQ 
(hall  have  them  if  (he  furvives.  not  his  ei^ecutor.  Co,  Lk. 
46.  b.  351.  a.— Hufband  (hall  nbt  be  charged  after  the  death 
of  his  wife  for  a  debt  due  from  the  wife  before  coverture, 
for  it  was  only  in  a^lion,  i  Rol.  A.  351.  Cro,  J,  519, — 
If  land  of  feme  be  extended  for  debt  of  baron^  this  will  bind 
the  feme^  4  Vin.  48. — Releafe  by  hufband  of  all  demands,' 
will  releafe  a  debt  due  to  the  wife,  becaufe  the  hufband  coukj 
demand  it.  Otherwife  of  releafe  of  all  adion,  10  Mod*  165. 
^  Baron  had  a  term  in  right  of  his  wife,  and  only  took  a 
covenant  for  further  a(rurance,  ^nd  it  was  adjudged  that  thia 
altered  the  property,  ±  Vin*  5 1  — Baron  afiigns  goods  which 
his  wife  has  as  executrix,  in  truft  for  fqch  ufes,  at  he  by 
^eed  or  will  (hall  appoint ;  this  akers  the  property.    2  Venu 

»87-) 

1  Lord  Raymond* 

76.  The  wife  of  an  alien  enemy  living  here  as  ^fanefokt      '^^'^  cneniy, 
niay  contrail. 

Derry  v.  Dutcbefs  of  Maxarmt.         14.7 


}7.  Hufband  may  bring  trov^  for  money  p^  by  the      TirMwr  for 
wife  for  a  purchafe  without  his  agreement.  poithafc  money. 

Qranby  v.  Atten^         224 

Trefpafs  lie^  stgajnft  hufband  and  vyife  for  the  trefpafs      Tre^aftof 
ofboth.  hodu 

WhUf  Y,  Eldri4ge^        443 

78.  (Trefpafs  for  entering  plaintifPs  houfe,  and  taking 
goods,  plea  that  he  entered  by  permiifion  of  plaintifPs  wife, 
and  took  them,  adjudged  ill ;  for  the  wife  could  giv^  no  per* 
nuffion.— r/Ty^r  v.  Ft/ber.     Cro.  Eh  245) 

79*  Separation  or  elopement  will  difchaxge  the  hufband      EiopcmeDr, 
fr«m  the  contraas  of  his  wife,  tho'  the  tradefman  has.  no  ^J"*^  "^ 
■oticc  of  the  elopement.  . 

Toddv.  Stohf*        444 

It 


li$ 


marriage. 


'  \ 


Feoffinent. 


'  HiiibanddSr 

.  Seme  feali 
boadyialebj 
/erne. 


Notice  sot  to 
trnft. 


evidence  of  con* 


'  BeA%^iTe 
aod  fervants, 
fir  quttf. 


Beatioe  wik. 


i  Lord  Uaymond. 

It  13  fufficient  for  the  huftantj  to  give  general  notice  dwt 
'  teople  do  &ot  ffive  credit  to  his  wKe. 

Todd  V.   Stohei.         Page  444 
.    .  .  ''  I 

If  fie  turns  awa^liis'wffe  he  gives  her  general  credit  for 

necefTarietf,  A  ' 

»   .  ■  / 

\ .  8p.  A  l)on4  given  to  a  woman  with  condition  to  feat c 
f^er^^  Aim  of  money,  not  releafed  by  iiitern)*rrwgc  ' 

ftt>  A  feofCment  by  a  hu(band  defr^  \»  a  difcontipuance^  ^ 
Qoiwil^i^Qding  a  tub&quent  divorce.  Ih         52 1   ' 

%i,  (Marriage  defaQo  is  fufficicnt  to  make  hartia  Kabk. 
^nd*  327.) 

•  1 3.  (If  a  woadin  feals  a  bond  in  h«r  huAaad's  pr^fencc* 
aqd  be.  ftanjjs  by  it  (hall  bind  him.     4  Pln>  ^'    II9»  Free^ 
mofif  2;i5.-i-Sak  hyfetm  gi>od,  2ii|d  Woi^.fcalJ  dcdaK  that 
.he  himfeif  fold.     Bui,  oo.) 

a  Lord  i^ajrmW. 

84^  A  hufband  who  provides  fufficient  clothes  fi>^ 

aix  extravagant  wjfe  is  not  anfwi^rable  for  clothes  bought 

by  her  of  a-  trade&nan  whom  he  has  warned  not  to  truft 

her, . 

'    •  *••  Stieriagion  y.  Parr^,  1 0061 

(^5.  (When  things  oome  to  the  ufe  of  the  huiband  or 
his  raaiUy  wrr^  neccffary,  or  that  he  was  abfcnt,  it  is  evi- 
dence of  a  cpntra6l  to  bind  the  liu^band,  but  not  condiK 
fire  evidence. — OiL  £^  ifii.) 

M.  Tre^afe  by  the  hufband  alone  fbr  «nte<i|lg  his  houfc 
and  beating  his  wife  and  fervants,  whereby  the  buiinefs  of 
tkfl  plaintiff  ^remained  undone^  and  judgment  for  the  plain*, 
tiff.   .      , 

^^Jfds.  Corne*         I03> 

§^.  Judgment  was  given  by  Eyre  and  Rotehy^  duihaaU 
Holt  i  for  they  held  that  die  per  quod  went  through  the  whole 
count,  .^  /jf. 

^8«  Trefpafs  by  hnfband  and  wife  for  beating  the  wift,. 

and  alfo  for  b^a^g  the  wife^  whereby  the  4>uiiaeft  of  ch< 

**'  hulbaad 


05«fon  apd  ifeme*  i3> 


lllbaB^  rtaaiaed  undone,  and  condiidi^  a/  dammiM  ^finmf 
)^  judgment  for  the  plaintiffs. 

Rufel  V.  C^me*         Page  1031 

Xiord  RaymotuL 

§9.  An  a&ion  of  tvttpsSs  may    be  for  a  matter  jointly 
lith  othecsy  iKEhich  could  not  be  matnt^ned  fiogly.  A. 

90.  (Where  a6Uon  furvivesy  ad  dsamaim  iffsmm^  is  geod. 

M.  A^.  /".  7.)  *^*^- 

91*  (If  wife  dies  of  the  battery,  the  baron  cannot  h9i»e 

Ca^JQQ  OB  the  cafe,  becauCe  it  is  criiainal  and  of  an  higher 
ture.     4  Vin.  74.) 

♦ 

,  9a.  A  man  recovers  judgment  againd  ^femeJoU^  and  he 

award  of  execution  in  a  Jcirt  facias^  againil  the  1 

iband  and  wife,  the  wife  dies,  he  may  have  ^Jarefaanf 
th^  hufbandf  and  vice  verfa. 

TrevUfOft  V.  Lawrenee*  1050 

• 

93-  Huiband  and  wife  cannot  join  for  a  faatteiy  commit-  ^ 
I  on  them  both,  becaufe  the  wife  cannot  be  joined  in  aa 
iioa  witl|  the  hufband  for  the  battery  of  the  huiband* 

Newton  V.  HaUoti.  laoS 

9 

9^  An  aflioli  for  a  bavtery  on  the  wile  muft  be  m^     Damage  for- 
ipforuM,  the  damages  in  fuch  cafe  furvivii^g  to  the  vivei,«rfA*«w. 

^.  Ib^  i2og 

•    •     .         

95.  Baron  and  femet  may  or  may  Cot  join  at  theiv  *  Mgy,  or  may 
doftion  in  an  a^ion  for  rent  of  the  wife's  land,  as  where  a  no^  joia. 
knd  is  to  both  of  them* 

Alderryv.  1¥Mj.        ft) 

96.  (Feme  (hall  join  in  no  a^oUy  but  what  will  fumvt   '  W)ieA  join, 
to  her  or  her  ^idiiuniilrator  after  the  death  of  tko  huftaad. 

I  S'tdhr.  294*) 

97.  The  hufbai^  alone  may  iiie  for  maiicioiii  pvofeeo-      Mairdoos 
tion  of  the  wife,  per  quod  he  was  put  to  expence,  profccution  of 


P«r(  Cur.  It  is  bid  here  that  the  hufband  was  put  to 
(^pcnce,  and  this  being  an  a6kion  founded  on  a  iortf  the 
Piii&tiff  «i6  inbound  to  prove  all  the  dedaiatioui  as  he 

18 


I40  Baron  and  jfeme.  j 

IS  ID  the  cafe  of  cantra£^8,  arid  tho'  this  a6luni  may  furn^ 

to  the  wife,  yet  that  is'  no  reatbn,  for  he  may  undoubtedlfl 

iDitintain  trefpafs  for  beating'  her,  per  quod  conforttum  anufi^ 

'    and  yet  no  doubt  the  a6ti(m  for  beating  will  furvive.  { 

'^mitb  V,  Hixoiu  Page  977 

Strange.  '    .; 

£frape,  debt         98.  llicy  (hall  join  in  aftion   for  the  efcape   of  one  fn 
to  wife.  .  execution  for  a  debt  to  the  wife. 

Huggtns  V.  Durham^  7a(5j 

Marpage  not       99*  ^^  a^ion  by  hufband  and  wife,  defendant  not  alloweJl 
controvtmble.     to  controvert  the  marriage  on  the  general  ilFae,  but  it  ma^  ^ 

be  pleaded  in  abatement.  ^ 

Dlchenjon  v.  Davit,         480 

Beating  wifc.       lOO,  Trefpaf»  for  entering  the  plai^tifPs  houfe,  and  beat-' 
ing  his  wife* 

Difc  V.  Broohi,        6%  • 

101.  It  was  objeAed  the  wife  (hould  have  joined,  for  ; 
otherwife  (he  might  have  her  a6tion,  and  fo  the  defendant  j 
be  doubly  charged,  but  per  cur. — plaintiff*  may  join  that  in  ^ 
his  declaration  for  which  he  fingly  could  not  recover,  Bti^  \ 
the  party  injured  have  his  feparate  adion,  as  in  the  common  1 
cafe  of  trefpafs  for  beating  a  fervant,  per  quod  fer^nhum  . 
€m\fiiy  b«th  mafter  and  fervant  may  recover,  (v.  Salk.  (ii^)    I 

lh»  1 

Nccei&riet  '^**  Meat /and  drink  found  for  the  wife,  being  feparate 

for  wife.  ^  ^  boarder  in  pl^jntifPs  houfe,  not  allowed  in  evidence  as. 

found  for  the  hufoand. 

Ramfdtn  v.  Ambrofe*         127- 

103.  For  tho*^  the  hulband  is  chargeable  on  his  impb'ed 
contrail  for  neceffaries  for  the  wife,  and  therefore  if  goods 
are  delivered  to  her,  the  vender  may  declare  generally  for 
goods  fold  and  delivered,  yet  in  this  cafe  the  plamtiff  fails 
in  his  defcription  of  the  fubjed  matter  of  the  contia6^,  a 
recovery  in  this  adion  could  not  be  pleaded  to  a  fpecial 
adion  for  meat  and  drink  found  for  the  w»^  Ih- 

jll^^  104.  Where  a  wife  goes  away  with  an  adulterer,  the 

^^^  hufbaad  cannot  be  cliarge^or  nccelFaries. 

Morris  v.  Martin.         647 

105.  Hu(ban<k 


Baton  and  jFeme.  ut 

irange^ 

:   105.  Hu/band  not  chargeable  for  goods  fold  to  an  adul-      Obodi  fold  m 
tro\XB  wi£c^  htf . 

Manwairing  v.  Sands*         Page  706 

fo6.  What  elopement  prevents  the  hufband's  being  charged      Elopcmciit. 
ikh  debts  contiaded  by  the  wife. 

Child  V.  Hardyman.         875 

107.  In  this  cafe  the  wife  eloped— the  hufband  did  not      JElopemcnt 
(bfolutcly   refufe  to  receive  her  again,  which  might  have  "^"^'^  ^^^ 
been  from  that  time  an  anfwer  to  the  elopement,  bnc  faid 
|F  (he  returned  (he  (hould  be  kept  in  a  garret ;  if  a  woman 
lopes  from  her  hufband,  tho'  not  with  an  adulterer,  or>in 
m  adukerous  manner,  the  hufband  is  not  bound.  lb* 


vme. 


I    108.  A  woman  during  coverture,  gave  a  note  of  hand      j^q^  l^yy^ 

t'  a  fum  of  money,  it  was  adjudged  to  be  not  voidable,  void, 
t  abfolutely  void  and  cannot  be  fet  up,  tho'  after  her  huf- 
kind's  death  ihe  promifed  to  pay  it. 
I  Loyd 'V,  Lee.         94 

!    109.  If  a  note  is  made  to  ^feme  conert^  fhe  cannot  indorfe      f*me  cuinot 
b,  for  the  right  is  veftcd  in  the  hufband,  and  tiie  wife  has  'Q^^^^- 
po  power  to  difpofe  of  it. 

Connor  v*  Martin,         516 

110.  The  huA)and  not  chargeable  for  neceflariea  for  the      WiTe  commic- 
Je  at  a  fpunging  houfe  when   fhe   is  committed  for  an  tedtocuftody    , 
Fence,  for  her  being  there  was  illegal,  fhe  being  fuch  a  """  ®ff«n<^c. 
rifoner  as  was  not  entitled  to  the  benefit  of  the  rmes,  and 
le  kw  will  not  in  iiich  cafe  raife  an  imph'ed  promife. 

Fowles  y,  Dinefy,         1 122 

1 11 .  A  liuTband  who  turns  away  his  wife  without  caufe>      Jlarmtmu 
fend  refufes  to  provide  for  her,  cannot  make  a  particular  herawaf,cao- 

l^hfoition.  MiC^^  ^ 

Sokonv.  Prentice.         X214 

In  the  cafe  of  Manby  v.  Scott,  1  Sid.  log.  the  wifie  wa« 
.guilty  of  the  firil  wrong  in  eloping* 

n  t.  Wife  witnefs  on  beh^lTof  defendant  to  prove  goods      Wife  wkne& 
delivered  on  hiifband's  credit,  the  goods  were  the  wedding  f^or  defendant, 
^thes  of  the  daughter  furnifhed  on  the  credit  of  the  fether ; 
to  pit)ve  this,  the  mother  who  was  prefent  at  chufing  the 
goods  was  called  to  charge  her  hufband. 

WUUanu  V.  Jobnfin.        504 

XI3.  Declaratioa 


t4« 


inurfing  a  child. 


trcfpals  againft 


/>airmftrtint 
9^  barm. 


Bttiui  csiblot 
Hop  proccediDgs 
in  ipirituai 
court. 


Covdture 
after  action 
brought. 


ilfWiim. 


HatiBt  and  jTem^ 

113.  DechhitMtti  of  wffe,  crideoce  agpitoft  her  hi 
in   an  adion  iov  wages  for   nurfing  a  childi   fuch 
hdiig  ofcmlly  traiiiiiiAed  by  wbmen. 

jinonymoui,         t^age  5^ 

114.  tVife  de  fadOf  may  maintain  trcfpafs  agabft 
hufband* 

W^brook  V.  StnOvilk. 

115.  The  defendant  in  this  cafegavfe  in  evidence  his 
c^age  with  the  f^ntifFy  to  encounter  which  (he  prored 
fermer  marriage   to  one    Wefibroke^   who  was  alive  at 
Ume  of  the  fecond  marriage. — Verdid  for  piamtiff,  her 
ti^jgre  with  ddfcndalit  being  voidi  ah  imti^, 

1 15.  A  woman  marriea  a  fecond  hnftand  Uving  the  fii 
smd  the  fecoad  not  prhry,  flie  is  to  be  efteemcd  as  a  fei 
to  the  fecond  Ifuftand^  who  is  entitled  to  the  b^cfit  of 
labour  during  the  cohabitatioit. 

SirutvUle  ▼• 

117.  Hoiham}' catmMt  tbof  the  wife*»  |iroeeedtng&  ia 
ritual  coort  for  d«falliatioD« 

1 1 8.  (Feme  may  adminiiler  without  the  ailent  of  bai 
Pefiks^i  Oram,  ji) 

i  j^  C&r&rtsKft  df  thi  defendmt  after  the  adion  broughti 
dMnot  abatt  th«  pklBl^s  #rit« 

Jfmif  V.  J9nei.        81 1 

120.  Though  the  feme  has  power  to  make  a  will,  yet 
the  baron  fliaU  ht&^e  admtniftralioay  Bgif — 11 18.  but  not 
where  be  has  departed  wkh  all  intapeft  in  her  eilate. 

The  King  v.  Betteftuorth*         nil 


/Mr«  taken  ia       121.  Married  w6man  taken  in  execution^  not  difchaiged 
execution.  wMiOttt  apfiearonce  of  coilufioik 

P'ms  ▼•  Metier.         1 1 67 

M^i^mJUa.  i^t.  A  wcfi?  ar^eft^  oil  fftefiie  procris  for  hef  debt,  ikm 
foky  diichivged-^hufttitd  aotid  lie  in  euftody  till  be  puts  in 
1^  far  bach» 

Hiurifm  y.  BedrcTffe^        1273 

123.  (V.  u  Urjf.  i49.-r-Z).  £f  -£•  486.  2  JBL  720. 
and  Crc.  J.  323J 

124.  A 


.   £24.  A  hiiftaad  Ine  aotrpowtr-  to  cotdbc  hb  wifo  Witn-*   r  towfernrdoo- 

The  iTiifj^  V.  Liflet.        ftgc  478 


1 3  5.  A  1^^  /mm  pr9fnmir*ctmm$rUratf  ts  not .  31  in  t3%f-      la  u/hmfium 
f9&  agBina  Aflrw  and/^r^.— in  5a/^   114.  it  Is  heidttKaf  ^^''^ 
the  y«Br  could   not   convert   to   her  owi^   ufe,   but  (pur    ^**  *" 
eurlam^)  this  being  ^re^aisy  it  is  ^well  enough  for  '  the  co'n- 
verfiooy  here  is  not  the  gift  of  the  adion,  as  it  is  in  trover, 
ihis  a&ion  being  mairftaiaaibk  for  Qnteringf  xhi^  ^uib  and 
taking  tiK  goodst  aad  the  court  msk  uk4  it^  the  daotages 
were  'given  only  for  that,  as  wliere  wo/d«  arejcined  tjiat 
are  not  a^ionabk.     (v.   re  Co.  OJbom^s  sC^ik^    Sc  Gro^  ^ 
665.  &  SaH.  119.     k  I  VtnU  45.) 

SnM^  ^  :f[dfom.'    .-i*94    "^  '  , 

... 

ia6t  TV^wr  fcra  convtrlkm^  by  ^xt  wife  ^liriag  caver^     'tWiafaliwif 
tare  held  good,   for  though  a  jvme .  cano/^  coRtrsuSi  fov  ^^^  ^^^' 
foods,  or  be  charged  for  tken^y  (he  ;i^  fpiirei^t.'theiD.^ 
4  /1b.  93.  cites  iVlwf.  79.  Z»j/.   1*6.  -  but  this  is  when  the 
<0r«  ift  i»  thc^i9if  only,  as  i» /^tfliirr^foF  backy^if  fh^  shakes     r^« 
t  iRto  braad  and  eats  it  herfelff  bfi^  /r<9ti#r^  'ef»A  OQriferfi^  ^ 
generally,  agaiftft  barm  3aA  fem^  aj^^Qav^qp  tj^  their 
own  ufe  is  bad,  for  prefently  by  the  converfion  of  x!ktfeme, 
k  is  t«  the  ttfe  of  the  bar^^     4.  /7ft.  ^r  9^-^ebt  <k)e9  '     «      '  '^'  . 
not  lie  againd  larm  and  yirm/y  on  opatra^  onade  by  thetf^ 
nor  coYCvant  againft  baron  and  feme^  on  covenant  made  by 
IheiR  ^r  de^  indtatid,  bOv  dilbt  M  pbUg|tfp»  by  beth*     - 
41  Vm  -^-  ^ 

Hardwckt* 

1^7,  Hti(baikd  bdlu^ t<>  (pv*  ffc^t^  to  keep  the  peace .    Sar«n  ke^ 
towards  his  wife*  .  '^^  peace. 

128.  Held  by  Lord  Ifardwkief  the  wife  wa#  A  gnerf      /^rav^  prove 
arhnefs  te  prove  the  child  a  baftard^  9»fi  that  he  was  not  baftard, 
got  by  her  huftand,  by  reafon  of  the  nature  of  tl\e  fad  her  "^^*"'  ^^  **' 
Jog  carried  on  in  fecrecy,  and  the  neceffity  of  the  tbSAg;    < 
but  that  (Tie  was  not  a  good  wfttieft  to  prove  that  her  Ruf*    .  . 
band  reHded  at  a  diftance  from  her,  and  want  of  accefs. 

King  aod  RiaJing.         'Jf 

tig*  For  this  may  be  proved  by.  other  witnefles^^  and 
therefore  the  wife  fluilf  not'  be  admitted  to  prove  it,  fince 
there  is  no  ncccflity  that  CSn  mftffr  Jier  being  atf  c^rfdenc• 
tothiacaufe.  '     "^    .  •  lb.  '     •       " 


»44  ^  ^atort  aha  ifeirtfc  ^ 

Jianiwtcie. 

-rfekL^**"        '30-  (The^wifc  is  hot  bouiid  to  difcovcr  treafon  of  W 
or  haOKuuL        hufband^  ^^^  ^^^  ^^  I,  ^£  ^^^  £^^^ 

GiiS^.i?.  Page  181} 

131.  l*he  eotirt  i^  riot  ^b#  the  hiiflfarid  to  f(!ver  from 
his  wife>  though  the  demand  relates  to  an  eftate  fiie  hal 
feparately,  and  in  her  own  rights 

Gordbn  ▼.  Halpen  and  fVlfr,         93 

wIS^"^        ^32.  Generally  fpeiking,  hufband  and  wife  cannot  haw 
£1  chattlok  a  joint  property  in  chattds^  for  the  inarriage  amounts  to  a 

gSt  to  the  hufbandi 

Seam  v.  Mattaink  1 1 1 


j^^J^^H""  I J3.  BhI  if  the  hulbanti  and  wife  were  jointly  poffeffed  of 
marriaee  ioio  <^ttlcs  before  marriage,  and  the  goods  were  dinrained> 
in  rqilcTift.  they  may  join  in  Replevin ,  and  it  (hall  be  fo  Ukcn  after  ail 

avowry,  and  ycrdift  where  the  replevin  is  brought  by  huf- 
band and  wife  to  the  damage  of  them  both.      ib.  1 1 1|  i  li 

8oia/r««m  134.  So  ititroverj  if  the   trbvtr  was  before  marriage^ 

the  a^ion  may  be  brought  either  way.     Baltimore  and  ux.  d 
Gremer*     i  Verm  «6o.     Beam  and  iui,  et  Mattain 

difagreea  to  it%     4  Fin,  66,) 


JF«Nrnot  WIN        136.  Lord  Hatd^tvkke  refufed  to  let  the  wife  be  fekatoin* 
Bj^nft  ^rw        cd  as  a  witnefs,  either  for  or  againft  her  huiband,  though 

the  parties  confented,  for  the  reafon  of  the  law  is  to  pre*    | 
ferve  the  peace  of  famih'es. 

Barker  and  Sir  Woo^on  DOdei        25! 

tNiniflunent  lyj.  The  puAtfhment  of  the  wife  convi^ed  of  keeping  a 

m/im.  diforderly  houfe,  not  poftponed  on  account  of  the  hufband's    ^ 

abfcnce» 

IGf^  and  Thomas ^  ^C(  ihi        i6^    ^ 

mi/oH. 

^^"dT^*  ^         '3^*  Tb<^y^^  "^^y  ^  admitted  to  prove  the  fad  of  adol- 
want  of  accds.    ^^^  committed  by  herfelf,  but  not  to  prove  that  the  Baron    \ 

had  no  accefs* 

The  King  v.  Rook.       -  340*         Vol  i* 

iVfiaUk  of  1 39-  Saron  an<i  feme  i)oth  taken  in  execution^   in  aii 

feme^  bwom  and    g^ioR  foF  thc  aiTault  of  ihc  feme.  . 

/em  taken.  Layoff  v.  Ram.         i  49.         Vol  1 1 

X40.  (Odi€r- 


iBatOn  and  jTeitie*  us 

140.  (Otherwife  in  meCne  procefs.     Sir.  lilt*     i  D* 
t^£.4B6.   iBL  720.) 

141.  Whenever  the  fuit  will  furrive  to  the  wife,    (he      Bartmn^ 
Kttft  join  in  adion.  f*^  i~"- 

Dunfian  v.  BunweUm       '224.  V.  !• 
(V.  a.  Bulf.  14.) 

142.  A  judgment  confefled  to  a  feme  cot^ert^  it  void»  and      Judgment 

ib  IS  her  bond,  Sll  To"d  "* 

Roberti  V.  Pitrfop.  3.   \'oL  2     ^' 

143.  Debt  upon  a  bond  by  the  wife,  dum  fila,  (he  and     Sepsrate  j^oodi 
her  huiband  arc  outlawed,  and  goods  fworn  to  be  her  fe-  ^  fi^*  XA^Ltn 
parate  goods^  taken  in  execution,  the  law  adjudges  thein  to      ^ 

be  the  goods  of  the  iaron^  and  if  (he  has  any  equitable  right, 
Ihe  muft  feck  relief  in  a  court  of  equity ;  outlawry  fet  afide 
as  to  wife. 

Blfcoe  T.  Kemedy^         127.  V.  2 

i     I44*  A  prosniflbry  note  being  payd>Ie  to  ttfemefok^  or      Cannot  in- 
Icr  order,  flie  marries,  it  becomes  her  hufband's  property,     ®"*  "^•' 
iBid  (he  cannot  indorfe  it  over  while  (he  is  eoverL 

RamfJinfoH  v.  Stone.  I-  V.  3 

145*  Hofband  and  wife  after  judgment,  were  rendered  to  ^  Both  char^ 
pifon  in  diicharge  of  their  bail,  and  not  being  now  charged  "*  execution, 
ft  cxecutioq,   but  reaUy  in  prifon  for  want  of  bail  to  the 
Cift  procefs,  the  wife  was  difcharged  upon  motion,  as  be« 
hg  in  aiftody  on  mefne  frocef^f  but  If  they  had  been  charged 
k  execution,  (he  could  not  have  been  difcharged. 

jimmymout,  124^         V.  3 

146^  A  man  pofieftd  of  a  term  for  years,  in  right  of  rj^^"^^^^ 
WM  wife,'  as  executrix  of  her  former  huiband,  has  power  to  '"**  ***'" 
kiant  and  convey  the  fiune. 

Tbruftout  V.  Coppin.        277.  V.  3 

147.  An  ii^Matus  affutuffit^  for  money  lent  to  the  wife,      |^oney  lent 
■t  the  requeft  of  the  hu(battd,  is  a  good  count*  to  wflt. 

Stefbet^on  v.  Hardy*         3  88.  V.  3. 

BUckjM\ 

148.  A  wife  in  London  may  be  a  fole  trader,  and      JPemtfiietxtf 
liaUe  to  a  conuniffion  of  bankrupt.  der. 

La  Fie  V.  Philips.         570 

Vol.  I.  K  H9*  A  hnfband 


^6  "Baron  and  jfeme. 

2  SLulJIone, 
Hblband  of         1 49.  A  hu(band  who  marries  a  feme  adminiftratrixy  toay 
/rw»  executrix,    fufrrcnder  or  difpofc  of  a  term,  which  (he  has  in  that  right. 

Tbrvjhut  on  the  dtmife  of  f^rvick  and  Coppin^  H,  li 
Geo,  3.  801.  (but  ilic  Ihail  have  it  if  (Hie  furvives.  I  jind* 
2£.  Dyer  ii\.  at.)  \ 

Tnift  tfiatc         150.  (A  man  tnarrie^  a  womah   who  has  a  term   for 
in 7. Mr..  years  fettled  on  her  in  trull,  the  hu(band  may  as  well  dif- 

pofe  of  the  truft,  as  if  the  legal  intcreft  was  in  her.  i 
Vem.  ■;.  18.  2  Vem.  270.  Eq.  Ahr.  58.  vide  -Co,  Ui. 
46.  I,  351*  a.— 'An  cxprcfs  condition  is  annexed  to  the  ef- 
tate  of  a  woman  who  takes  hiifjand,  the  latches  of  the  huf- 
band  to  perform  the  condition,  lofes  the  eRate  for  ever. 
Co,  L'tU  246*  b.) 

Ffn:p  ct'Tvot        151.  A  ftfiie <overl  (^o^\Ti^  from  her  hufband)  and  run- 
br  (iiivii.  ore,     ning  in  debt,  cannot  be  fued  alone* 
^''''  ''^'P^-  Hatchet  V.  BaddeUy.  E,  16  G*  3*         1079 

I  J 2.  Per  de  Grey^  CL  J, — ^The  word  elopement  is  not 
a  legal  term,  nor  has  it  any  cxprefs  meaning  in  the  law.— 
The  von  an  who  elopes,  or  departs  from  her  bufband^s- ' 
hoiife,  without  his  confent,  is  in  every  view,  (except  adul- 
t:y  ht  ^\o\^6,)^f erne  covert^  and  as  fuch  can  neither  fue, 
mA  be  fued  alone :  Thin  is  the  general  law ;  the  exceptions 
art:  local  cuAoms,  as  in  the  city  of  London^  where  a  fetm 
avert  being  fole  trader,  may  be  fued;  but  there  the  nut 
band  muft  be  joined  in  the  ah  ion  at  the  out  fet  for  confor- 
ril»y,  2.  The  wife  of  an  exile,  or  one  dead  irt  law.  ?« 
The  wife  of  a  peifon  whofc  hufband  Uvea  abroad,  as  iu  tl»c 
clulcheffi  t^r  ly.'azarine'i  cafe,  where  a  divorce  will  be  prc- 
fumcd  ; — but  no  a6l  of  the  wife  will  make  her  liable  to  be 
fued  alone.  Jit 

Or  uAvinc  fe-      153.  A  womon  parted  by  confent,  and  having  a  fep&rate 
jjai^tc  maintc-    maintenance,  cannot  be  fued  without  joining  her  hufband. 

154.  Nor yi-OTf  fole  trader.  ,Jk 

»  « 

Intcreft  <rf  155.  Hufband  and  wife  cannot  join  iiia^w^,  without 

/^e  (btcd.        (iating  tlie  intereft  of  the  wife. 

Btdgood  V.    Way  and  fVi/e  in  error.     Cam.  Scace.   M. 
•19  Geo.  3.  1256 

156.  Per 


iBaron  and  jfeme*  h7 

2  Blacljione.  '^ 

156.  Per  Curiam. — ^No  contra^  can  be  made  with  a  mar-    i 
ried  woman  \  no  promife  either  exprefs  or  Implied,  gives  atay 
iBtereft  to  her ;  the  whole  refults  to  the  hufband,  and  the 
adioo  muft  be  brought  in  his  name  only ;  the  remedy,  if 
the  contra^  be  his,  goes  after  his  death  to  his  adminiftrator, 

if  a  joint  contrary  it  futvives  to  the  longeft  liver  of  hufband 
and  wife. — The  cafes  where  the  wife  is  fometimes  joined, 
are  exceptions  which  prove  the  rule,  they  only  (hew  that 
the  hufband  may  aifent  to  give  the  wife  an  intereft  in  th^ 
cootra6k,  and  may  join  her  in  the  a^ion* 

BUgood  \.  IVayy  tffc.         Page  1236 

157.  Feme  covert  in  cuftody  on  mefne  procefs^  fhaD  be  dif-  •  ,  /'*'  *"  ^^- 
L^'j  ,.,         ^  J      t      J  '»  tody,  mtfne  pr©- 

charged  on  common  bail.  ^1^ 

Roberts  v.  Andrews.  7  20 

158.  (On  all  judgments  obtained  on  the  wife's  contrails, 
or  ibr  her  torts  committed  during  coverture^  the  writ  (hall 
go  againft  the  hufband  alone.     Cro.  Ci^§i^.) 

\  Bwrrwu^ 

159.  A  hufband  and  wife  are  confidered  as  one,  in  \^i^°fo^or 
matters  of  evidence,  and  cannot  be  witnefies  the  one  for  the    aninft.     ' 
other;  the  hufband  cannot  be  witiiefs  for  his  wife,  in  a  quef- 
tion  concerning  her  feparate  eftate.  « 

Windham  v.  Chettvynd,         424 

160.  The  will  of  2ifeme  toverty  made  under  an  agreement       Will  offemty 
with  her  hufband  previous  to  marriage,  giving  her  power  to 

make  a  will,  muft  be  proved  in  the  fpiritual  court,  though 
it  operates  as  an  appointment,  and  legacies  appointed  un- 
dtr  it  (hall  lapfe  ;  fo  it  has  been  fettled  in  chancery,  but  the 
fpiritual  court  cannot  treat  it  as  a  will,  by  granting  fbid    *"i*^~  ^^^"' 
probate  of  it.  j,3ite. 

Jenkin  v.  JVhitehoufe.         431 

161.  However  they  may  grant  adminiftration  with  fuch 
appointment  annexed,  which  proves  it  to  be  teftamentary. 

And  attended  with  all  the  confequences  of  a  will.       •  Ih,  . 

16a.  Firft,  the  faft,  "  That  the  paper  was  adually  her 
w31,*'  maft  be  eftablifhed  by  the  ecclefiaftical  court.         Ih. 

K  2  163.  Secondly, 


148 


Boien  %n<i  jTeme* 


Aa  to  htt 

power  a  qucf- 
tioo  of  Uw. 


Arficlei  of 
Ibparition^ 


Id.      . 


Rcdilivery 
of  decil  after 
death  of  ^aruv. 


Prmt  denlr 
marriage,  claim 
feparate  pro- 
perty. 


1  Sufrow. 

165.  SeconcSyy  but  if  the  qudUon  turns  upgll  her  power 
to  make  it,  that  queftion  muft  be  difcufed  in  the  ccun- 
mpn  Umt  court,  and  if  (he  had  no  fuch  power,  then  «  pro- 
hibition IhitU  go. 

164.  f  ^roA  zvAfeme  fcpanted  by  articles  of  agreeneBt 
madf  in  conlideration  of  money  received  by  the  hulband^ 
and.  with  covenant  *'  never*  to  difturb  hit  wife,  ov  any  per- 
^'  fon  with  whom  (he  (houldlive." 

165.  id.  The  hufband  cannot  feize  her,  or  force  her  to 
Xvift  wk^  him. 

7£<  Bjng  ▼.  Me^d.        542 

2d.  Such  an  attempt  wojald  be  a  breach  of  the  peace. 

U. 

5d.  And  a  contempt,  of  coi/arts  if  moleft^  in  W  return 
from  thence,  being  brought  up  by  a  babeat  cwrfut.  Ih. 

4.  Buix^m^ 

A  voluntary  pe&fio^  from  the  crown  thfrhig,  pbafigrtf 
fhall  not  ezcufe  the  h^/btifid  from  being  lijiUe  to  be  fuii  If 
her  credUor^^  by  whom  ftie  was  fupplied  witK  neceffiupcs. 

Tbmffony,  Hervey,         it'll 

Cfwper. 

1 66.  Re-delivery  hjfem^  nfter  death  of  Ao^eon,  of  a  deed 
es^ecuted  by  her  whiLll.  undei;  cowriuret  is  equivalent  |o  a 
new  grant,  and  binds  her  without  being  re-eseouted,  or  re-. 
atlefled,  and  circumllances  alone  may  aoiouat  to  a  re? 
delivery,  though  the  original  deed  wm  a  joint  deed  by  l^rm 
wodfemtp  affe6ling  her  land,  and  no  fine  levied.  . 

Ooodrighi  v.  Strafban,         201 

167.  After  a  folemn  d^daratiop  by  &  wonian>  that  (be 
was  married  to  a  man^  and  that  goods  (in  his.  poffefiion), 
were  his  goods  in  her  right ;  (he  (hall  aever  be  allowed  to 
fay  (at  leaft  againft  creditors),  that  (he  was  not  mairied  to 
himt  and  that  the  goods  were  henible  property. 

Maci  V.  CadelL         233 


168.  la 


Baron  arid  jTifmt  ^49 

t68.  In  adiDn  t>f  co^nant  by  the  hufband  of  lenaift     Seizin  in  tlielr 
in  fte,  he  teuft  declare  on  zfelxin  in  their  deVnefnc  as  of'  dcmc{h«  u  of 
fte  fa  hiiniaf  and  his  wife,  m  right  of  his  wife,  .    ^^^'  *^*=- 

PofyUank  V.  Hawkins.         Page  31^  ^<^  3^^ 

169.  If  he  declare  on  ik  fuztn  In  his  demefne  as  of  free«      W-  "**^*** 
.  koU  in  right  of  his  wife,  ft  wiU  be  bad  on  a  fpccial  dc-  fr««*^°W,  *c. 

I  -niiirv^.  Ihm 

I      It  is  a  fkttk  In  forihy  to  depart  from  the  dft'abliflied 
I  pxadice  rf  ftating  the  eiad  titk.  fi. 

170.  The  huiband  cannot  have  execution  for  the  cods      Cofis. 
00  a  plea  of  coverture  found   for  the  defendant,  without  % 

;  fArefaaat, 

Worthy  ▼.  Rayner.         614,  61 J 

171.  A  y2i*f  ^oTvr/  is  capable  of  piirchafi^^  of  bttier8«      femt  cmbl* 
without  the    concurrence  of  her  huiband,    fubje£i'  to  \i\i  of  purckaiing. 
difiigitementi  which  will  diveft  the  eftate. 

BaHfatikr  t.  Jordan.        ^35 


17a.  Hence  in  covenant  for  rent  againft  an  affignee»  an  _-^-^. 
afigomeot  over  before  the  rent  stccrued,  is  a  ^bod  plea,  to/«w*. 
thoaj^  the  plaintiff  reply  that  the  affignee  over  is  zfeme 
civetf,  db, 

173.  AfitHe  f(Wff/*s  wtll  of  petfonal  eftate,  authorized     ^*a?dlU« 
by  t  power  in  a  marriage  fettlemenft,  csTnnot  be  given  to  evi-»  ?J(,vedL 
dehce,  till  proved  in  the  eqclefiaftical  courts 

Stone  y,  ForJytL         68 1 »  to  683 

xDtrifMt^fABaJI, 

ti4^  A  feme  covert  living  apart  froKn  her  hufban^,  and    SepamtemVio* 
kaTHig  a  fe^arate  mafntenance,  nray  cOntfaS  aniA  tt  fucd  tenance,  fme 
as  A  feme  file,  ^^' 

toihtit  V.  Poehdtz  et  wy.         5 

• 

175.  Lord  Afofe^A/.— The  h&s  Be  in  a  n^troyy  c6iyi- 
ptTg.  Lord  and  lady  Percy  by  «  deed!  rtistu^Ily  agree  to 
live  fepaniU ;  neither  can  break  this  agreement ;  and  large 
maintenance  is  fettled  on  her,  for  her  own  private  fcpa- 
me  ufe,  as  a  fime  /die  id  aft  piirpofcs.  She  applies  to 
the  plaintiff,  he  eon^ders  her  as  a  feme  fole^  and  becomes 
fccurity  for  her. — ^Thc  general  rule  is,  that  a  married  wo- 
mabcaorhafre-no  property,  and  that  }ier  contn^dts  are  uni- 

verfally 


i^q  OBaron  and  iFemc 

▼erfally  Toid  ;  but  then  as  the  times  alter,  new  cuftonn  and 
new  manners  arife,  and  thefe  occafion  exceptions ;  and  in 
modern  days  deeds  have  been  allowed,  under  which  a  mar- 
ried woman  aflumes  the^  appearance  of  2LfemefoU^  and  i«  Xxi 
all  intents  and  purpofes'  capacitated  to  ad  as  luch. 

Corhett  V.  Poelnitx  et  ux.         Page  5 

Per  jijhhurflf  J. — ^Thc  difabilities  of  a  feme  ctnxH  are, 
firft,  from  want  of  property,  and<fecondly,  bccaule  it  would 
be  unreafonable  to  permit  the  wife  to  affe6i  the  property  of 
the  hufband,  except  where  he  will  not  allow  her  neceflaiies, 
and  when  the  incapacity  from  want  of  property,  is  once  re- 
moved, (he  is  fuable  for  all  contrads.    (V.  4  2).  llf  E.  766) 

Ih. 

She  aliens  the       1 76.  Feme  continues  liable,  notwithftanding   (he  aliens 
wbolb.  xht  whole  again.  Jb.  10 

Barw  not  Ha-       1 77.  In  fuch  cafe  the  hufband .  is  not  liable,  even  for  ne- 
bfc  forncccfla-     ceiFariea. 


ricfl. 


Barom  in  exile.       '7^'  Where  credit  has  been  given  to  the  wife  of  a  man 
in  exile,  (he  alone  is  liable.  Jb.  8 

BaroH  abjured  ,  -o.  So  where  the  hufband  has  abjured  the  realm.  lb. 
the  realm.  '  ^  -' 

Tranfported.         1 80.  So  where  he  is  tranfported.  lb.  9 

/>Mr,  feparate  1 81.  Where  a  married  woman  has  a  feparate  mainte- 
«(Ute.  nance,  and  a^s  and  receives  credit  as  a  feTju  JoU^  (he  (hall 

be  liable  as  fuch.  A. 

Second  huf-  182.  A  fecond  hufband  is  liable  for  debta  contraded  by 

tod,  debcsby     his  wife,  while  (he  was  living  in  a  ftatc  of  feparation  from 

her  fiifl  hufband,  and  had  a  feparate  maintenance.     {Lady 
Percy  in  this  cafe,  had  married  Baron  Poelniiz,)  lb.  5 

Writagainft  1 83.  A,  feme  covert  was  difcharged  out  of  cuftody,  be- 
both,  femt  dif-  caufe  (he  was  arretted  without  her  hu(band,  though  the  writ 
"»"■<***•  was  fued  out  againft  both,  on  which  non  efl  inveahu  was  re- 

turned, as  to  the  hufband ;  ioxfeme  covert  has  no  property, 
and  if  arrefled,  nught  be  imprifoned  for  h'fe.  * 

Edvoards  v.  Rourle  tt  ifx»         486 
(See  Salh.  1 15. — 2  BU  903.) 


184.  Hufband 


Baron  and  jTeme.  »5« 

t  Dwmfwd  and  Eafl. 

184.  Hufband  and  wife  (hall  not  be   called  in  any      Cannot  crlm'^ 
cafe;  to  give  evidence  even  tending  to  criminate  each  other,  naic  each  other. 
The  Ktng^  y,  the  inhabitants  of  QYwiger^        Page  263 

185.  In  a  cafe  of  fettlement  where  a  marriage  in  hJBi  had      \^m\^t  in 
been  proved  between  two  paupers,  the  firft  wi|e  of  the  huf-  ^*^»  bigamy, 
band  is  not  a  competent  witnefs  to  prove  a  former  marriage 

with  him,  becanfe  fuch  evidence  (hews  him  to  h«|ve  been 
guilty  of  bigamy.  *  Ih. 

186.  Ha(band  and  wife  may  prove  their  own  carriage.     Proof  of  mar- 
on  a  qucfUon  of  icttlement.  'R%  'tage. 

5  Dumford  and  Eafi^ 

.187^  A  woman  may  before  marriage^  with  the  oon-      Woirinbc- 
fent  of  l^er  intended  hu(baad,  convey  all  her  fteck  in  trade  fore  marriage ' 
and  fumiti^e,  to  truftee^y  to  enable  her  to  carry  on  her  buc  convey  to  trufr 
finds  fcparately ;   and  if  the  hufband  do  not  intermeddle  |^J^°'  ^^ 
with  them,  and  there  be  no  fraud,  fuch  effe6kf  though  4uc- 
tnatiogy  are  not  liable  to  his  debts.    £,  30  Gto*  3. 

Jarman  y.  fy^oUdon^         618 

188.  But  whether  the  trade  be  carried  on  foldy  by  the      Sole  trader 
wife,  or  jointly  with  th<  hufband,  is  ^  queftion  of  fad  fo(  |indlion  for 
the  jury ;    and  if  they  determine  the  latter,   the  flock  in  ^^^' 

trade  may  be  feized  by  the  alBgnees  of  the  hufband,  if  he 
become  a  bankrupt  under  ai  J^ac,  i.  c,  19.  fh^ 

189.  But  even  in  fuch  cafe,  the  furniture  Is  not  liable,    .  Famitare  no^ 
thoo^  removed  to  the  hu4>and'#  houfic,  Ih.  ^^• 

190.  It  is  no  objedion  by  creditors  to  fuch  fettlement|      Inventory  o( 
that  there  is  no  inventory  of  the  goods   intended  to  be  good*. 

thus  fettled.  15. 

191^  The  quediofi  in  all  fuch  cafes. is,  whether  the  pof-     Pofleflion  oon« 
(effion  is  confillent  with  the  deed.      Hafilinton  v.  Gill,  Tr^  JJ^w  ^idi ' 
14  G^.  3.  JK  629  ^^^ 


p 


192.  And  where  the  cows  on  a  dairy  were  fo  fettled,  the      Id^ 
wife  was  alfo  l^dd  entitled  to  th^  increafe,  and  produce  aiifing 
therefrom.  lit, 

193.  An  a£iion  of  trefpafs  for  an  injury  done  to  the  pro«  Coverture  in 
pcrty  of  the  wife,  dupt  fchf  (hould  be  brought  by  the  huf-  f  h^mcnt,  no^ 
bud  and  wife ;  but  i£  fuch  ^G^oa  be  brought  by  the  wij^  ^  '^' 

alpnei 


1S.2  ^ton  and  ^eme. 

alone^  the  defendant  mufl  plead  the  covertvn  in  abatemm\| 
and  nQt  in  bar. 

Mllner  f.  MUnej,    E.  30  Geo,  3-        Page  62^ 

Chofc  in  Per  Lprd  Kenyan. — It  is  clear  that  marriage  givei  the 

•atoo.  hufbaod  all  the  perfonal  eftate  whi^h  the  mh  ha$  m  pof- 

fedion  ;  it  ii  alfo  clear  on  the  other  hand,  that  where  a  chtf$ 
in  aOion  of  the  wife  is  to  be  reduced  into  poffefBon^  and  it 
is  neceflary  to  bring  an  a6iion  for  that  porpofe^  it  mufl  be 
brought  in  the  names  of  both  hufband  and  wife.  R* 

4  Durnford  and  Eafl. 
.MtintcDanee  194.  A  huAand  is  not  bound  to  maintain  a  wife's 

of  child  by  far.  child  by  a  former  huAand.     TM  v.  Hmrifm,    Mub.  31 

{jeo.  3.  Ilo 

^eme,  Mt  trt-  1^95.  A  fime  covert  cannot  Aie  Without  her  huflnnd*  a 
der  uivft  >oi&  (ble  trader  by  the  cuftom  of  London  in  the  fuperior  courts  at 
«itli4«r«r.  Wejlml^r.     Caudett  r.  Sbaw.     Trim.  3 1  Geo,  3.  361 

Feau  cannot  ^^  Where  ifeme  covert  fok  trader  ^ave  a  bond  and 
give  warrant  to  warrant  of  attorney  to  enter  u^  judgrmeiit>  on^  whiicli  the 
confcfs  jndg.  pkmtiff  afterwarda  took  out  execution^  the  court  fet  the 
meat.  judgment  afide,  as  entered  up  vnthout  authority,    on  the 

knotion  of  the  affignees  of  the  wife»  fwho  had  become  a 
bankrupt),  with  the  confent  of  the  iiu(baQd,  wliidi  was 
alfo  entensd  in  the  rule ;  for  a  marsied  woman  cannot  be 
made  debtor  without  her  huAnndy  and  ^evefore  flie  cannot 
give  fuch  warrant  without  her  hulband^  Read  v.  ymt^n* 
TiiL  13  Geo*  3.  B.  R»  cited.  362 

197.  A  feme  covert  living  in  adultery,  and  feparate  from 
her  hufband,  cannot  be  fued  as  zfeme  fole;  if  (he.  have  no 
feparate  maintenance. 

GUcbrifl  V.  Brown*         'j66 

(▼.  Corictt  V.  Poelmiz.     I  D.  l^  E.  %.) 

B  ml     Lm  '9^'    ^  *  ^"^  ^  SP^"  ^  hufband  and  wife  adminif- 

and /Vot/ admi^  tratrix,  the  hufband  alone,  may  decbre  on  it,  as  on  a  bond 
njbftratruc.  made  to  himfelf.    Ankerftein  v.  Clarke.     E.^1  Geo,  3.  61^ 

(V.   1  Strange  229.) 

Per  Lord  Kenyan, — ^The  hufband  may  rednce  all  the  af« 
fets  into  pofTeilion,  and  will  only  be  liable  on  a  devafiaviti 
if  he  6pes  not  pay  the  debts  of  th^  intjcflate.  Ih. 

Hufbands  apd'  wives  cannot  in  any  cafe  be  witnefiea 
cither  for,  or  agalnft:  each  other. 

Davu  V.  Dmwoody.         678 

199.  Where 


%9xax  and  jrcme^  15$ 

199.  Wbcre  Ae  ddEeadhnt  it  jmacd  idrfth  Imb  wife  in      Appeamoo 
thewrity  he  may  enter  ao  i^ypeaimoce  lor  jumlelf  ooly.  feryiweoalf. 

€krk  T.  iV«rnf  «f  «*?«  £0$^.  19.  Cit.  3.    Page  235 

aoo.  And  10  fuch  cafe  the  plaintiff  cannot  fign  judgment     ^^ 
fiv  want  of  a  plea,  without  demanding  a  plea.  lb* 

201.  The  wife  can  onfy  jpin  in  bringing  tfcc  action,      Wheojoiiu 
vKen  (be  is  the  meritorious  cadfe  of  adion,  at  where  a  le< 

gacy  is  left  to  her. 

Rofe  V.  Bovjkr.         113 

202.  Counts  in  which  the  hu(band  is  entitled  in  right  of 
hit  wife,  cannot  be  joined  with  others  in  his  own  right.     Ih. 

In  this  cafe,  though  in  the  firft  count  the  legacy  appear- 
ed to  haTC  been  left  to  the  wife,  yet  there  was  no  merito* 
nout  con£deration  on  her  part  for  the  three  laft  promilcs 
which  were  on  general  money  counts.  lb* 

203.  When  a  married  woman  lives  apart  from  her  h|if-     Artidci«f  fc. 
band,  under  articles  of  feparation,  by  which  he  covenants,  ?"*"•■• 

"  that  (he  (hall  enjoy  to  her  own  ufe,  all  fuch  cfbtes  both 
"  real  and  perfonal,  as  (hall  come  to  her  during  the  C9ver^ 
'*  ture^  and  that  he  wiU  join  in  the  neceffary  conveyances, 
*'  to  limit  them  to  fuch  ufes  as  (he  (hall  appoint."  And 
copj^bold  lands  having  afterwards  defcended  to  her,  the  huf- 
band  again  covenants  in  the  fame  manner  as  before,  and 
''  that  he  will  join  in  furrendering  fuch  eftates,  to  fuch  ufes 
**  as  (he  (hall  appoint."  The  wife  may  furrender  thofe  co» 
pyhold  lands,  without  her  hufband  joining,  and  without 
asy  fpecial  cuftom  of  the  manor  to  authorife  fuch  furrender. 
Ctm^on  V.  CoBmfon.    Nil.  30  C/9.  3.        334 

104.  A.  being  polFefTed  of  a  term  pf  nine  hundred  and  TCTrngruifced 
nisety-nine  years,  previous  to  his  marriage  with  B.  granted  SJ^J^g^"* 
tke  teim  to  **  B.  and  her  heirs,  immediately  after  the  death  ^^ 

**  of  A.  to  hold  the  (ame  to  the  faid  B«  and  her  heirs  and  to 
"  her  and  their  own  proper  ufe  for  ever."  The  marriage  took 
d|e£U  A.  furvived  B.  and  died  without  iifue  inteftate,  and 
^"thoot  having  taken  out  adminiftration  to  B.  his  wife,  the 
tenn  vpon  the  death  of  A.  went  to  his  adminiftrator,  not 
to  the  adminiftrator  of  B.  Doe  on  Dcm*  of  RoberU  v.  Pd* 
ptm.    HU.  31  (7^  3.  53; 

205.  Whcna 


156  Bfl{0  ta  fimns* 

%  DumfordviA  Eafi, 

8.  The  confignor  may  ftop  goods  in  tramfitu^  before 

imirmjfim.  ^^^  g^  j^^q  ^jjg  hands  of  the  coofigneey  in  cafe  of  the  in. 

folvcDcy  of  the  latter  ^  but  if  the  coniiflrnee  aliign.  the  bSh 

of  lading  to  a^  third  perfon,  for  a  ▼iluable  confideration^  the 

right  of  the  confignor  as  againft  fuch  afligneey  is  diTclled. 

Lickiartyfw  Vi  Mafitu         Page  65 

g*  There  is  no  diftinftion  between  1  biU  of  lading  in* 
dorfed  in  blank,  and  an  indiMrfenqent  to  «  particular  perfon. 

ic.  Bvt  if  the  oodfignee  to  wliofn  the  bill  vf  lading  is 
indorfed  in  blank,  affign  it  over  as  a  fecurity  for  acoep^ 
tances  ptet  by  the  affignee,  not  amounting  to  the  value  of 
the  goodtk  and  afterwards  by  an  agreement  between  them, 
they  become  partners  in  the  goods,  by  which  agreement  it 
appears  that  the  confignor  has  not  been  paid  tor  them,  the 
affignee  of  the  bill  of  lading  cannot  mainuin  trover^  againft 
the  confignor,  if  he  ftop  the  goods  10  tranfiht^  upon  the  in* 
folvency  of  the  confignee. 

^WfiMisi  V.  Nifitu        ^74 

^  II.  An  affignmcnt  of  goods  at  fea,  as  a  lecimty  fiir  a 
debt,  and  a  fubfequent  indorfement  of  a  bill  of  ladings  are 
good,  ^  againft  the  af&gnees  of  the  affignor,  who  com- 
mitted an  ad  of  bankruptcy  between  the  affignment  of  tlv; 
goods,  and  tbe  iadoribmmt  of  the  bili  of  ]a<ling. 

I  HeiH  BkisUomi* 

12.  Whtfre  «onfignee  of  goods  betome^  infolvent, 
the  confignor  may  ftop  them  m  trof^f  htfore  the  confignee 
gains  po&flion,  diough  the  confignee  has  afligned  the  biUs 
of  hi&ig  to  a  third  perfon,  lor  a  valuable  confideratioo.— 
.  Mtafim  and  ethers,  ▼«  LicUarraw  and  others^  in  the  c^xhcquer 
tkaoBabttf  in  error,— /T.  30,  Geo.  3,  357 

N.  B.  A  writ  of  error  on  the  judgment  of  the  court  of 
Exob^oer  thamber  in  thi^  cafe,  is  now  depending  in  the 
•boufe  of  Lords. — Mici.  3a  Ge9.  3, 

X^itam  «r  13*  A  btH  of  ladmg  is  the  written  evidence  of  a  contnA 
fi>r  the  carnage  and  delivery  of  goods  fent  by  fea,  for  a  cer* 
tain  fveigbt«  A. 

The  indovfeaMnt  of  a  bill  of  lading  is  an  ailigament  of 
die  goods  themfelves,  and  differs  eficntially  from  the  in« 
dmfemcnt  of  a  bill  of  exchange/  U, 

AbiU 


Btll0  Of  Halrtns. 

iffnu  Bladj/bme. 

",  A  b31  ^  kdin^  lh<mgh  aifignaUe,  U  not  n^labkt 

Vf  the  Cttftom  of  merchants. 

L^fffritre  ▼•  Pq/U^.        Page  485 

|%i^t  Cafes' at  N.  P. 

:  14.  When  goods  are  (hipped  to  the  order  of  the  (hipper, 
idle  cuftom  of  charging  the  perfon  in  whofe  name  goods  are 
btoDQd  at  tlie  cuftom-houle  with  the  freight^  can  only  ex- 
VL  lAeee  the  fame  perfon  is  coafignee»  or  where  the  co«» 
P^;nee  is  unknown* 

Artaxa  v.  SmaBpicce.        2$ 


^57 


urn 


(    I5&    ) 


WWs  anD  0otts. 


TtotdJt* 


PtomiiTory 
Bntc.  ' 


t.^  A     BILL  of  exctiange  is  an  open  letter  of  requeft  from 
jCjl    one  man  to  another,  defiring  him  to  pay  a  fum 
named  therein,  to  a  thiid  perfon  on  his  account* 

•  T  Bloc.  Com.         Page  466 

2^  Proteft.  for  non-payment,  or  non-acceptance^  mutt  be 
totified  within  fourteen  days  after  to  the  drawer.      lb,  469 

3.  The  law  confiders  a  promiflbry  note  in  the  light  of  a 
bill  drawn  by  a  man  on  himfclfy  accepted  at  the  time  of 
drawing.  Ih.  470 

IIolL 
Smple  eon-  4,  Arc  but  fimple  contrafls. 

*'^*-  reoman  ▼.  Bra^w.         43 

* 

Muia  tiotMia^      J.  Are  bona  notabUia  where.  lb* 

6.  Any  perfon  who  will  draw  a  bill  of  excbange,  is  a 
trader  for  that  purpofc. 

Wttherlj  V.  Sarsfield.  ill,  1 1 3 

Foreign  biUs        7*  Of  foreign  bills  when  to  be  tendered^  accepted,  pro- 
tefted* 

Mogadara  v.  HoU.         1 14 

Without  pro-       8.  A^lion  on  the  cafe  lies  on  a  bill  of  exchange,  without 
■"^^-  a  promife,  but  when  fuch  promife  is  laid,  it  is  material. 

Fiel^ng*H»  Scrnii,         27 

Indorfement^        9.  An  indcrfement  determines  the  right  and  interett  id 
clrc£t»<of.  the  money  of  him  that  makes  the  indorfement. 

^    Cramlington  v.  Evatu»         109 


When  pay*- 


1  o.  A  bill  (hall  be  deemed  payment^  if  the  party  taking 
it  does  not  within  convenient  time  refort  back  to  the  drawer 
for  his  money. 

Darracb  v.  Savage.         113 

His 


TBiil«  anU  Better  159 

Hob.  ^  I 

11.  His  keq)ing  the  biUlong^  is  evidence  that  he  thou^t 
the  merchant  good  at  the  time,  and  agreed  to  take  him  ibr 
hii  debtor. 

Darrach  v.  Savage.         Page  113 

12.  The  drawer  is  Uable,  thoujrh  the  acceptance  was  after      Accepuu 
th^day.  \  ^'"^y- 

MogaJara  V.  Holu         113 

Per  Hob, — The  drawer  is  chargeable  for  the  value  re* 
mwdf  and  though  the  money  were  not  paid,  or  the  bill 
preCented  within  the  time  mentioned^  yet  it  ought  dill  to  be 
paid ;  bat  if  the  party  do  not  tender  and  proteft  at  the  day, 
and  there  be  a  break  in  the  mean  time,  of  the  perfon  on 
whoYn  the  bill  is  drawn>  he  lofeth*  his  money ;  otherwife  if 
BO  particular  damage.  JL 

13.  A  biU  of  exchange  is  not  negotiable,  if  drawn  pay^      Bearer  or  cr- 
ablc  to  A,  B.  or  bearer ;  it  ought  to  be  or  order. 

Steward  v.  Hodge j,  i  15' 

14.  A  tazu  may  draw  a  bill  of  exchange  in  favor  of  him-     Withcmt  third 
fdf  or  his  order,  without  the  intervention  of  a  third  perfon^   pcrloo. 

JButler  y,  drift.         119 

15.  The    indorfee  cannot  recover  againft  the  indor&r.      Default  of 
without  a  default  of  payment  in  the  drawer.  drawer, 

jinonymous.  115,   II7 

16.  An  indorfement  is  a  conditional  warranty  of  thebill»      Indorfeincncj 
and  makes  a  new  contra6^y  in  cafe  the  perfon  on  whom  jt  conditiooil, 
was  drawn,  do  not  pay  it.  ^* 

Lambert  v.  Oaket*         1 1 7 

17.  The  plaintiff  muft  prove  he  demanded,  or  endeavour-      I>«niand. 
cd  to  demand  his  money  of  the  drawer,  or  drawee,  to  ena- 
ble him  to  file  the  indorffr.  1 17,  xi8.         Ih.    . 

18.  Abhnk  indorfement  gives  the  indorfee  power  to  fill     Blank  LoSorfe- 
it  up.  ^  Ih.         117  ^^^^ 

19.  la  an  adUon  againft  the  indorfer,  it  is  not  necefiary      Hand  of 
to  prove  the  drawer's  hand,  for  though  it  be  forged,  the  in-  drawer, 
dorfer  is  liable.  3.         11^ 

20.  The  bona  £de  poirelTor  of  ^  bill  for  valuable  confider.    « Bill  Idk 
ation,  (hall  maintain  his  property  againil  one  who  loft  it. 

jinonymous,         Itm 

21*  A  pro* 


i6o  Tsaii  anO  BoteSf 

Ho/f. 

3 1  •  A  protdl  on  a  forei^  billy  was  part  of  its  confti- 
tdtioiiy  bat  On  inbdd  biUsy  it  is  dnty  neceflary  by  the  Siat. 
9  &  10  HUL  3*  to  give  damages  or  intereft« 

Sorwgbs  V.  Perkins •         Page  III 

Ifatfce,  SMH        J  j^  Convenient  notice  of  non-payment  muft  be  given  to 
|i»jrT-TPTv  ^^   drawer  of  inland  or  foreign    billsy  by  the  peribn  to 

whom  it  is  payable. 

Ih.         121 

^t^^A*  23.  TTie  want  of  a  proteft  on  an  inland  billy  does  not 

take  away  the  adion.  .    Ih. 

A  proteft  is  never  fet  fotth  ift  the  dedaration.  U. 

^  Bai  wbcn  a  24.  Where  a  note  on  a  third  pcrfon  is  given  as  payment, 

nrvnt-  and  taken  abfolutely»  yet  if  the  party  giving  it  knew  the 

third  peHbn  to  be  in  a  failing  condition,  and  the  pcrfon  to 
whom  it  is  given  ufe  dae  diligence  to  get  payment,  but  can- 
not, this  isa  fniad,  and  thenefbre  no  paymejlt. 

Popky  s,  jj/bley.         ill,  122 

ly.  Bin  of  exchange  may  be  accepted  by  pafoL 

Dt^ofs  V.  Sb^ber<L         107 
SaUdd.  ^         ^  ^ 

faitelee  of         26.  Ittdorfee  of  part  of  a  fum  in  a  bill  of  exchange*  can- 
past  of  fam.       not  bring  an  adion,  without  (hewing  the  other  part  to  be 

fattsfied.-^For/rriSro^,  where  a  man's  contrad  has  fub- 
jeded  him  only  to  one  adion,  it  cannot  be  divided  fa  as  to 
fuhjed  him  to  two.** An  entire  contrad  cannot  be  di- 
vicled. 

Hawkins  v.  Cardee.         6^ 
(V.  1  mif^  t^t.—Hen.  BL  88.) 

Msiice,  DOB-  97.  At  connmm  law  the  drawer  was  not  chargeable,  un« 
lefff  he  Jiad  notice  of  the  drawee^&  non-payment  in  000- 
Teaiebt  tinie. 

jilkn  r,  Deckwnu         117 

iS.  And  ronvenient  time  is  to  be  guided  accoiding  to  the 
u&ge  of  traders,  and  particular  circumftancesof  cafes. 

Bill  "9.  Lewis.         133 

19.'  Yet  where  A.  indorfes,  and  delivers  a  bill  to  B.  who 
keeps  it  by  him  long  a&er  payable,-  if  not  paid,  he  may 
kavc  '^fiim^fit  ag^nnft  A* 

Olark  V.  MwdalL         I24 

30.  And 


31110  anti  BtAtn. 

SaliiU. 

30.  And  the  indorfementy  delivery  and  detainer,  is  no  evi- 
dence that  B.  accepted  it  as  fo  much  money,  unlets  paid. 

Clark  V.  Mundal.         Page   124 


161 


Payment. 


'       31.  Nor  (hall  a  bill  fo  received,  &c.  go  in  difcharge  of  a      Bill  when 
precedent  debt,  except  made  part  of  the  coritraa.  lb.  ^^^^^%^^  ^«bt. 

32.  As  where  A.  fells  goods  to  B.  and  agrees  to  take  a  « 
bill  on  C.  in  fatisfa^ion,  there  A.  is  difcbarged,  though  it 

\    be  never  paid.  Ih. 

I  .  Vide  Ward  v.  Evans*         443 

I 

33.  (But  now  by  flat.  3  &  4  -/inn.  if  any  perfon  accept 
«  bill  of  exchange,  for,  and  in  fatisfa^ion  of  a  debt,  the 
fame  (hall  be  efteemed  a  full  and  fufficient  difcharge,  if  the 
perfon  accepting  fuch  bill  for  hi&  debt,  does  not  take  his 
due  courfe  by  endoriing,  to  get  the  fame  accepted  and  paid, 
and  make  his  proteft  for  non-payment,  or  non-acceptance. ) 

34*  A  bin  payable  to  A.  or  bearer,  is  not  aflignabk  to     Order,  bearer. 
duDPge  the  drawer  ;  contra,  if  to  A.  or  order. 

Hodges  V.  Steward.  125 

35.  But  fuch  indorfement  charges  the  indorfer,.  for  the 
iodorfement  is  in  nature  of  a  new  bill.  Jh. 

56.  Trover  for  a  bank  bill,  payable  to  A.  or  bearer,  will 
lie  againft  the  finder,  who  has  notice,  but  not  againii  the 
affignee  who  has  acquired  a  property  in  the  courfe  of  trade, 
ai  bearer  or  affignee. 

yinonymous.  126 

37.  (A  man  is  not  entitled  in  general,  to  bring  a  bill  in 
equity  for  (atisfadion  on  a  note  loft,  as  he  may  in  cafe  of  a 
bond,  becaufe  at  law  he  cannot  declare  on  a  bond,  without 
z  frofert  znd  oyer ;  but  if  a  note  be  loft,  plaintiff  may  ne- 
▼crthelefs  recover  at  law.— P^r  Lord  Hardwicke.       Vefey, 

38.) 

38.  The  words,  "  or  to  his  order,*'  in  a  bill,  gives  au-      Order,  cffcft 


Finder  of  biU. 


Note  loft. 


thority  to  affign  it  by  indorfement,  &c. 

/ri//v.  Lewis.         133 


of. 


39.  And  the  affigning  of  a  bill,  note,  &c.  not  payable  '    Not  payable 
to  order,  charges  the  indorfer,  but  not  the  drawer.  Ih.  *o  oJ^dcr. 


Vol.  I. 


40.  Where 


l62 


OBills  anU  ISiotes* 


40.  Where  there  arc  two  joint  traders,  and  one  accepts 
a  bill  drawn  on  both  for  him  and  his  partner,  it  binds  both, 
if  it  concerns  the  trade ;  othcrwife  if  it  concerns  the  ac- 
ceptor only,  in  a  diilinft  interell  and  refpc^. 

P'tnckney  y.  Hali  Page  126 

'  \ 

Blank  inclorfe-       41*  A  blank  indorfemcnt  on  a  bill,  does  not  transfer  the 
meut.  property,  without  fomc  further  aft. 

Clark  y.  Pigot.         126 
I^ucas  V.  Haynes,  130 


Filled 


up. 


Difcount. 


Demand. 


42.  But  fuch  indorfemcnt  may  be  fiHed  up  by  the  in- 
doifee,  fo  as  to  charge  the  indorfer. 

Lambert  \u  Pack.  1 27 

43.  And  fo  that  the  bill  be  purchafed  at  difcount,  &c. 
and  fo  may  an  acquittance,  &c.  Ih* 

44.  In  an  aftion  by  the  indorfee  of  a  bill  of  exchange, 
againft  the  indorfer,  it  is  not  necefTary  to  prove  the  drawcr^i 
hand,  becaufc  though  it  be  forged,  indorfer  is  liable,  but 
the  plaintiff  mu(l  prove  demand  on  the  drawer,  or  him  OQ 
whom  it  is  drawn,  an:l  refufal ;  or  that  he  fought  him,  and 
could  not  find  him,  and  notice. 

Lamhfrt  v.  Pack,  128 

(See  Hcylyn  v.  Mamfon,  2  Burr,  678.  Demand  oa 
the  drawee,  not  on  the  drawer.) 

45.  Action  lay  not  on  a  promifToi-y  note  before  the  fta- 
tutc,  and  it  can^t  be  laid  within  the  ciiilom  of  merchants. 

CUrk  V.  Martin,         129 

» 

PiQmircdter       ^f.,  Qx\  a  prom ife  after  day  of  payment,  to  i^Ly  feamdm 
^^^'  tenor  em  hilla^  adlion  lies. 

jf.uLfon  V.  Pi^ot,  127,   129 


Note. 


aftn  ti..y 


47.  So  acceptance  after  day  of  payment  is  good,  and 
amciints  to  a  promiie  to  pay  generally. 

Mufijrd  V.   WtiUicot,         129 

48.  An  acceptance  by  letter  is  fufficient,  as  if  his  coi- 
refj)onde lit  wrote  to  the  drawer,  that  his  bill  fhall  be  duly 
houourtd.      i  Atk,  611. 

49.  On  refufal  of  payment,  the  diawer  may  be  charged 
as  i(  the   bill  had  been  accepted  abfolutcly,  and  then  re-  , 
fufcd..     3  Bac.  Ahr,  261. 

50.  A  dc- 


1 


SalkeU. 

50.  A  declaration  may  be  againft  the   drawer,  without      Againft 
lajiog  an   exprefs  p^omifcy  for  by  the  drawing   it  is  im-      ^^'^^' 
pL'cd. 

Starkej  \.  Cheefeman.         Page   128 

51.  In  declaration  on  inland  bills  againfl  the  drawer, 
a  proteft  need  not  be  fet  forth,  not  neceflary  at  common 
law. 

Borough  V,  Perkins.  131 

I  Lord  Raymond* 

52^  Declaration  on  a  bill  of  exchange,  without  fet-      Cuftom. 
ting  forth  the  cuflom  at  large,  but  refening  to  it,  fufficicnt. 

^oper  V.  DtbU.  175 

53.  Adiion  lies  againft  partners  on  a  bill,  drawn  by  one      By  one  part- 
i     of  them.  "^'• 

Pinkney  v.  IlalL         175 

54.  The  bearer  of  a  note  may  maintain  an  adiion  in  the      Bearer,  in* 
name  of  him  to  whom  the  note  was  made,  payable  againft  dorfer. 
an  indorfer. 

Nicholfon  V.  Sedgwick.  1 80 

^$.  Cuftom  of  merchants  neceflary  in  declarations,  on      Cuftom. 
bills  of  exchange. 

Bellajis  ▼.  Hejer.  281 

•• 

56.  A  bill  payable  ten  days  after  fight,  the  day  of  fight      ^*y  of  4ight. 
if  excluded.  IL         282 

57.  A  bill  is  not  indorfable  in  part,  without  fatisfii^ion  .  Indorfable 
acknowledged  of  the  reft,  for  fuch  perfonal  contrad  cannot  "*  I**''* 
be  apportioned. 

(v.  H$lt.)  Hawkins  v.  Cardy.         360,  744 

58.  A  promife  to  pay  a  bill  already  due,  fecundum  teno"  Promire  to 
rettty  &c.  will  amount  to  a  general  acceptance  to  pay  the  P*y  ^^^  ^^■ 
nx)ney. 

Jack/on  v.  Pigott.         364,  574 

59.  Per  HoU. — There  is  a  diftindion  where  the  day  of 
payment  is  paft,  at  the  time  of  the  acceptance,  and  where 
the  day  of  payment  is  to  come ;  in  the  former  cafe,  accep- 
tance to  pay  fecundum  tenorem^  &c.  will  amount  to  a  gene- 
ral acceptance  to  pay  the  money ;  contra  in  the  latter  cafe. 

L  2  60.  If 


164 


Me  without 
indvilunrtit. 


Blanlt  iiidoife 
mcnr. 


Hand  of 
drawer . 


Bill8  anti  Bom, 

I   Lord  Raymond. 

60  If  plaintiff  declares  that  the  acceptance  was  before 
the  day  appointed  for  the  payment,  and  that  he  accepted  to 
pay  it,  fecundem  tenor  em  et  effeSum  bilU  pradlda^  and  it  ap- 
pfari  in  evidence,  that  the  acceptance  in  fa6l  was  after  the 
day  of  payment,  this  would  be  bad. 

Jack/on  V.  Plgott.         Page  365 
V.574. 

61.  Per  Hoh, — If  a  tnan  has  a  bill  payabFe  to  him  or 
bearer,  and  he  delivers  it  over  for  money  rtceived,  witlioi!t 
indorfemcnt  of  it  ;  this  is  a  plain  fale  of  the  bill,  and  he 
who  fells  it,  d(  c'S  not  become  a  new  fecurity  ;  but  if  he  had 
indorfed  it,  he  had  bcci^mc  a  new  fecurity,  and  then  he  had 
been  hablc  upon  the  indorfement. 

Bank  of  England  v.  Ne'wman.         442 

62.  A  Mark  indorfemcnt  of  a  bill  is  fufficient,  and  the 
indorfee  may  over- write  what  he  pleafes. 

Lambert  v.  Oakti.         443 

63.  In  an  aflion  ao^ainft  an  indorfer,  the  drawer's  hand 
need  not  be  proved,  for  though  it  be  forged,  the  indorfer 
is  liable.  IL 


Exprefs  pro-  '       64.  A  declaration  on  a  bill  of  exchange,  is  good,  with- 
"^''^-  out  an  exprefs  promife. — Drawiiig  a  bill  of  exchange,  is  an 

attunl  promifc. 

Starke  v.  Che^Jeman*  538 

6;.   A  bill  may  be  declared  on  as  negotiated,  after  it  is 


N'-w-otlated 
after  liuc. 


lue. 


Mttifrrd  V.  WalcoL         575 


66.  The  declaration  flated,  that  the  defendant  promifcd 
to    pay,  ftcundam    tenorem  ei  forniavi  bilU,  3<:c. — Per  Hoh* 
,  •  s  to  the  fecundum  formmn^  &c.  it   is  the  payment  of  the 

money,  that  is  the  fubftance  of  the  promife,  and  fuch  ac- 
ofpuncc  as  will  bind  the  acceptor,  is  fufficient. — Accep- 
tance afier  the  day  of  payment,  is  common,  and  there  is  no 
inconvenience  m  it.  /^ 

A^aiuft  any  67.  The  laft   fndorfee  of  a  bill,  may  maintain  an  adion 

jiitiorier.  againit  any  of  the  indorfcnj. 

Mende%  v.  Carreroon.         743 

l-ayment  by         68.  An  indorfer  of  a  bill  who  has  paid  it,  miift  prove  the 
;.  .in.icr    jaion  payment  in  an  acllon  cgainft  the  acceptor,  Jb, 

o^ainft  acccpto' . 

6g.  A 


1  Lord  Raymond, 

60.  A  bill  may  be  protefted  before  the  djiy,  for  better   ^  Protctted  be- 
r       '        ^  c  fore  day. 

fecunty,  but  not  tor  non-payment.  ' 

Anonymous,         Page  743 

70.  A  foreign  bill  muft  be  protefted  on  the  laft  day  of      Foreign  bill 
payment.  protefted. 

Tajfely.  Lewis.         743 

71.  If  the  laft  of  the  three  days  be   Sunday,  or  a  great   j^^j'hbU^y" 
holidajy  the  day  before  is  the  day  of  payment.  lb. 

72.  There  is  no  certain  time  for  protcfting  inland  bills.    ^  •|[**  ^  *  ^ 

Id, 

73.  If  the  indorfee  receives  part  from  the   acceptor,  he       Indorfcc  rc- 

cannot  refort  to  the  drawer.  ''''''"'  pirtfrom 

r,  acceptor. 

•     '  ^^'         744 

74.  Defendant  having  torn  his  own  note,  figned  by  him,      Copy  of  note, 
a  copy  fworn  was  admitted  to  be  good  evidence  to  prove  it.   cvidciicc. 

ylngnymous.  731 

75.  (Where  an  onginal  note  is  lof^  and  a  copy  is  ten- 
dered in  evidence,  fufficifjnt  probability  muft  be  ihewn  to 
the  court,  to  fatisfy  them,  as  well  of  the  lofs,  as  that  the 
original  note  was  genuine,  before  plaintiff  will  be  allowed  to 
read  it. — Goodeir  v.  Lake,     1  AtL  44. ) 

76.  (Where  a  bill  is  loft,  and  a  new  bill  cannot  be  had 
from  the  drawer,  a  proteft  may  be  made  on  a  copy,  not  if 
a  new  bill  can  be  had  from  the  drawer.  V.  Stat,  9  &  10 
WUl,  3.  f.  17.  iff  Dehors  fcf  Harriott,  Show,  163.) 

77.  (If  the  party  dies  after  acceptance,  there  muft  be  a 
demand  on  the  executors  or  adminiftrators,  and  though  the 
bill  fhould  be  payable  before  they  can  be  appointed,  yet  a 
proteft  (hould  be  made. 

MoUoy,         285) 

2  Lord  Raymond, 

78.  A  fervant  fent  to  receive  money  on  a  bill,  can-      Servant,  pay- 
not  accept  a  note  inftead  of  money,  without  his  mafter's  °*^'   ^  "^'*" 
confent. 

Ward  V.  Evans .         928 

79.  In  this  cafe  it  was  determined,  that  a  general  inde^ 
Utatus  ajfumbfit  might  be  maintained,  to  recover  money  for 
the  value  of  a  bill  of  exchange  which  was  not  paid. 

(v.  rathck  V.  Harris,     ^  D.  Iff  E.  182.)         /J 

80.  A 


1 66  Bilte  anti  Botes. 

2  Ltord  Raymond, 
Servant,  note  go.  A  fcrvant  takes  a  note  from  a  banker,  inflead 

rom  banker.      ^^  money,  the  matter  may  maintain  an  adion  againft  the 
banker. for  money  received  to  his  ufc. 

Ward  V.  Evans.         Page  928 

Demand  next      8 1.  A  note  is  received  about  noon,  the  next  morning  is 
nior;iing.  ^  reafonable  time  to  go  for  the  money.  ,         lb,    • 

Payment  in         82.  A  man  who  has  received  a  bad  note,  may  recoTcr 
bad  note.  his  money,  though  he  does  not  bring  the  note  back  to  the 

defendant ; — for  it  is  always  conditional  and  underftood  not 
to  be  a  difcharge  till  paid.  Ih, 

Protcft.  S3-  A  protefl;  is  not  necefTary  in  an  ad^ion  upon  an  in- 

land bill,  except  to  intitle  plaintiff  to  intereft  or  damages. 

Brough  V.  Parkings,         993 

Particular  84.  An  appointment  to  pay  money  out  of  a  particular 

fund,  is  not  a  bill  of  exchange,  for  the  particular  fund  may 
fail,  but  a  bill  of  exchange  mull  be  payable  at  aD  events. 

jfenney  v.^  Htrk,  1361 

In  ihc  alter-        85.  A  promifTory   note   to  do   an  aft,  or  pay  a  fum  of 
native.  money,  is  not  negotiable. 

lb.         1362 

86.  (A  note  promifing  to  pay  fifty  pounds,  if  A.  B. 
doth  not  pay  it  within  fix  weeks,  is  not  negotiable,  for  the 
drawer  was  not  the  original  debtor,  but  was  made  liable  op 
a  contingency.  8  Mod.  363.  A  note  promiiing  to  ac- 
count with  A.  B.  or  his  order,  for  fifty  pounds,  value-  re- 
ceived, is  within  the  Hat.     8  Mod,  363,  364.) 

T«»  ^r  ac-  87.  A  promifTory  note  to  be  accountable  to  A.  or  order 

f  .Hintabic.  £^^j.  ^jj^  hundred  pounds,  is  negotiable  within  the  fUtute. 

Morris  v.  Z^^.  1396 

/"/r  Cur, — There  are  no  precife  words  necelTary  to  be  ufcd 
in  a  promiffory  note,  or  bill  of  exchange  j  a  promife  to  be 
accountable,  is  a  promife  to  pay.  lb. 

Out  of  half-        8S.  "  Pay  to  J.  S.  or  order,  nine  pounds  ten  fhillings,  as 


■y 


my  quarterly  halt-pay,  by  advance,"  a  good  bill  of  exchange, 
fjrit  is  not  payable  upon  a 'contingency,  or  out  of  any  par- 
ticular fund,  but  at  ail  events. 

MaMod  V.  Snie,         1481 

89.  A 


2  Lord  Raymond. 

89.  A  note  to  pay  money,   value  received  of  the      Out  of  rents. 
prrmifes  in  Rofemary-laney  &c.  held  to  be  within  the  (la-r 
tute. 

Burchell  v.  Slocock.         P^ge  ^545 

90.  A  bill  to  pay  out  of  the  fifth  payment  when  it  (hall      Uncertain 
become  due,  &c.  no  good  bill  gf  exchange.  fund.^ 

Haydock  v.  Lynch*  15^3 

91.  The  declaration  need  not  aver  that  the  note  was  fign-      Signing, 
ed  by  the  defendant,  it  being  alledged  that  he  made  a  note 

ia  writing,  by  which  he  promifed  to  pay. 

Elliott  V.  Cooper.         I377>  1484 

92.  Need  not  bc-averred  that  the  acceptance  was  in  wri-  .  Acceptance 
ting.  Ere/kine  w.  Murray.  1^42*°^"'"*^' 

93.  A  bin  need  not  be  exprefly  averred  to  be  drawn  ac-      Cuftom  of 
cording  to  the  cuftom  of  merchants.  lb.  merchant*. 

04.  An  aflion  on  a  note  by  which  the  defendant  and  ano-      Joint,  or  Te- 
ther promifed  jointly  or  feverally,  iU.  ^<^*1  promife. 

NeaU  v.  Ovingtott.  1 544 

Strotfge. 

95.  A  bill  payable  ont  of  a  particular  fuod,  is  not  a  bill      Particular 
of  exchange.  fond. 

Jtnny  v.  Herle.  59 1 

96.  "  Pay  out  of  my  half-pay  by  advance"  a  good  bill.      Half-pay. 
for  it  is  out  of  a  ccrtain^  fund. — Jenny  y.Herle  was  only  a 

private  order  to  a  man's  fervant. 

Machleed  v.  Snee.         762 

97.  A  bill  not  payable  to  order,  flee,  and  not  faid  to  be      To  order  va* 
for  value  received,  is  not  a  bill  of  exchange,  for  it  is  act        'cccivcd. 
Dcgottable. 

Bpnbury  y.  Lifet.  121 1 

98.  There  may  be  a  partial  acceptance  of  a  bill  of  ex-      partial  ac- 
change,  for  the  party  might  have  refufed  it,  and  volenti  non  ceptance. 

ft  it^uria* 

Wegerfoffe  v.  Keene.         214 

99.  It  is  fufGcicnt  if  the  note   is  drawn  in  the  maker's      sj<riuor. 
handwriting  thus,  <*  I  A.  B.  promifc  to  pay"  (or  his  name 

be 


I 
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be  written  by  him  in  iny  part  of  it,)  &c.  without  being 
fubfcribcd  A.  B. 

Taylor  v.  Dohhinss.         Page  399 

Strange. 
What  amount!       j^^^  ^he  bill  ii  good,  but  wait  till  I  write  to  my  corrcf- 
to  acctptance.      pondent.— You  may  reft  fatisfied  of  the  payment — amoantt 

to  an  acceptance  of  a  bill  of  exchange. 

IVilkinfon  V.  LuiwUge.         648 

Tntertftfrom         j^j^  Intcreft  ffiren  from  the  time  of  acceptance, 
time  of  accept-  *>  ^     ri  ^^ 

Foreign  law.  io3.  A  man  cannot  be  fued  here  on  his  acceptance  of 
a*  bill  of  e^Qchange  abroad,  alter  he  has  been  difcharged  by 
the  law  of  that  country. 

Burrows  v.  Janino^  735 

Indorfec  in-         103.  Indorfee  indulges  the  acceptor   for   20  dayi,   the 
dulgcs  acceptor.    ^^^^^  J3  ^^^  ^^^^ 

Gee  V.  Brown*  792 

Acceptance  |qj^  JsJq^  neccflary  to  aver  the  acceptance  if  a  bill  was  in 

in  writing.  ^^j^^^^ 

Erejkine  v.  Murray,  8 1 7 

Per  Cur.— If  writing  is  necdTary,  it  will  be  implied  be- 
(ides  the  writing  required  by  the  ftatutc  is  only  in  order  to 
make  the  drawer  liable  to  damages  and  cods.  Ih. 

Forgery  of  j^^    'pj^P  acceptor  cannot  fct  up  forgery  of  the  bill,   for 

* '  *  by  acceptance  he  had  given  a  credit  to  the  indorfee. 

jfenys  v.  Fawler,         946 

106.  Promi0bry  note  for  the  debt  of  another,  is  within 
the  llatute,  thougn  not  being  for  value  received,  being  an 
abfolute  promife,  and  every  way  as  negotiable  as  if  it  had 
been  generally  for  value  received. 

Fopltweil  y.  Wtlfan.         264 

Vaiue  rcceivtd.        107.  Value  received,  necefTary  in  a  bill  of  exchange. 

Banbury  v.  Liffet^  1 2 1 1 

lof^.  (It  has  been  fince  fettled  on  demurrer,  that  it  is  not 
neccflary  that  the  bill  (hould  import  to  be  for  value  received. 

Baity  on  bills  of  exchange.  72.) 

^09.  A6^ioa 
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StTOhge. 

109.  Adion  lies  againft  a  fervant  upon  a  bill  drawn  on      Aaioo  agaiofl 
him,  and  accepted  generally,  though  the  order  is  to  place  it    "*'^*'*'- 

to  account  of  the  mafter. 

Thomas  ^.^Bl/bop.         Page  955 

1 10.  A  parol  acceptance  is  fufficient  in  adioo  againft  the       Paid  accept- 
acceptor.  ***^^- 

Lumley  v.  Palmer.  looo 

111.  (This  was  the  opinion  of  lord  chief  juftice  ^jmr, 
before  the  determination  of  this  cafe,  though  Lord  Raym* 
had  held  otherwife,  wherefore  lord  Hardwlcke  made  a  cafe 
00  an  a^on  brought  by  Lumley  for  the  opinion  of  K.  B. 
who  agreed  with  lord  Eyre,     i  jitL  61 1,  613, 

112.  The  acceptance  mud  be  in  writing  to  charge  the 
drawer  with  damages  and  cods  by  flat.  3  &  4  J^nn.  c.  9 

Jb.         1 000 

I  1 3.  Acceptance  of  a  bill  of  exchange,  to  pay  when  the    acMmancL**" 
goods  are  lolo,  good. 

*    Snutb  V.  Ahbot.         1 152 

Per  Cur.— Fh  might  have  refufcd  this  acceptance,  but  it 
cannot  be  faid  he  might  not  .fubmit  to  it.  lb. 

1 1 4*  Acceptance  to  pay  as  remitted,  no  abfolute  accept- 

Banbury  v.  Liffet.         1 2 1  2 

115.  In*a£iion  againft  the  acceptor  of  a  bill,  the  hand  of       Hand  of 
the  drawer  need  not  be  proved.  drawer. 

IVilklnfon  v.  LutnvtJge.         6j^ 

116.  Per  Ci/r.— The  proof  of  an  acceptance  is  a  fuffici- 
ent acknowledgment  on  the  part  of  the  acceptor,  who  mud: 
be  fuppofed  to  know  the  hand  of  his  correfpondent ;  but  it 
is  not  concluiive  evidence,  if  the  defendant  can  (hew  the 
coutrary.  lb. 

117.  Indorfer  of  a  bill  of  exchange  may  be  charged,       Indorier 
without  firft  reforting  to  the  drawer.  chargeable 

Bromley  v.  Frazier.         441,  515 

118.  To  require  a  demand  on  the  drawer,  would  prevent       lodorfer, 
negotiability,  the  drawer  may  h've  abroad,  and  the  indorfer    drawer. 
^oes  not  warrant  in  default  of  the  drawer,  for  every  indorfer 

i>  in  nature  of  a  new  drawer.  Ih. 

119.  But 
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Denand* 
drawer  of  oote. 


119.  But  in  cafe  of  notes*  there  mud  be  a  demand  on 
the  drawcTy  before  the  iiidorfer  can  be  charged. 

▼  S'ulcrhotiom  v.  Smith.         Page  649 
&  CoUins  V.  Butler.         1087 


Ekrcatioa  iio.  It  is  a  contempt  to  take  out  execution  both  agamft 

agunll  dnwcr  ^^  drawer  and  indorfer  of  a  promilTory  note. 

and  mdorfer  of  ^  „,.    ,,  '          nr^.i 

^^^  Wtndham  v.  Wither,         515 


Ftme  vn>ww^ 
indorfement. 


Tender  on 
3d  day. 


No  intereft 
WithoQt  proteft. 


Acknowledge 
ment  of  in- 
dorfer, forgery. 


Day  mate- 
rial. 


The  ptaintiff  had  brought  two  aftions  on  a  proraifibry 
note,  one  againft  the  drawer*  and  another  againft  the  in- 
dorfer^  and  recovered  in  both.  Ih> 

f2i.  i^^mf  AnKTf  cannot  indorfe  a  bill  of  exchange,  the 
right  being  in  law  vefted  in  the  hufband. 

Connor  v.  Martin.         516 

The  plaintiff  declared  npon  a  promiflbry  note  made  to 
zfeme  cavertf  and  indorfed  bv  her  to  him.  3, 

122.  The  order  of  an  indorfee  may  fiie  on  a  general  in- 
dorfement to  him  only,  that  being  the  legal  import  of  the 
indorfement. 

jfche/on  v.  Fountain.         557 

# 

123.  Holder  of  a  biU  muft  tender  it,  before  three  day& 
of  grace  expire. 

Coleman  v.  Sayer.         829 

1 24.  Intereft  on  a  biU  not  to  be  allowed  without  a  pro- 
teft. 

Harris  ▼•  Benfon.         910 

1 25.  Where  a  man  has  owned  his  hand  to  *'an  indorfe- 
ment, he  (hall  not  fet  up  a  defence  of  forgery  by  fimih- 
tude ; — ^for  it  would  tend  to  deflroy  all  negotiation  of  notes 
and  bills,  but  the  court  feemed  inclined  to  allow  proof  cf 
adual  forgery. 

Cooper  V.  Le  Blanc.         lOfl 

126.  (Vide  Sayer  223  &  i  Dur,  &  E.  654.  evidence  of 
ffrgery  rcfufed  in  a6Uon  again  ft  acceptor,  i  Strange  946.) 

127.  The  day  is  material  in  fet  ting  forth  a  note. 

Cole  V.  Jfati'hint.        22 


128.  Note 
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SiroMge, 

1 18-  Note  to  pay  two  months  after  the  (hip  it  paid  off,       Certaiuty. 
19  negotiable^  for  the  paying  of  the  (hip  i§  a  thing  of  a  pub- 
lick  nature. 

jitulrewt  V.  FrankBn.         Page  24 

1 39.  Note  to  be  accountable  for  money,  is  within  the      1*0  ^  >*- 
ftalute.  countabk. 

Morr'u  V,  Lee*         629 

(    1 30.  Note  payable  fo  many  days  after  marriage,  not  a      Ptjabfe  ifter 
negotiable  note.  marriage. 

Btardejley  v.  BaUlwtu.         1 1 5 1 

131.  A  note  payable  fo  many  days  after  the  death  of  the       Contingencf. 
drawer's  father,  is  good,  fot  there  is  no  contingency  v^iereby 

it  may  never  become  payable. 

Cooke  V,  Colehan,         1 217 

132.  Note  to  deliver  horfes,  &c.  and  pay  money,    not      To  deliver 
within  the  ftatute.  horfei,  &c. 

Martin  V,  .ChautUry*  1271 

133.  Adion  by    indorfee  of  bill  of  exchange   againft       Hodce  te 
drawer,  the  indorfee  gave  the  acceptor  time  from  the  14th   <irawcr. 
May^  till  7  th  JuTUy  when  the   acceptor  failed,  and  there 

being  no  notice  to  the  drawer,  the  indorfee  mu(L  bear  the 
kfs. 

Gee  V,  Brown.         792  • 

(V.  Blefard  ^  Hhfiy  5  Burr.  2670.    Notice  to  indorfer.) 

134.  Ufury  pleaded  to   an  a6iion  againft  the  defendant 
as  an  indorfer  of  a  note,  verdi<fi  for  defendant. 

Mtiffa  V.  DauTmg.         1243 

135.  The  indorfer  of  a  note  cannot  lay  a  charge  on  the  Indorfement, 
giYcr  of  the  note  in  a  manner  different  from  the  terms  of  it,  different  terms, 
but  be  may  charge  himfelf  with  terms  different  from  the 

tenor  of  the  note,  for  he  is  a  new  drawer ;  if  the  note  be 
payable  iff  May^  .and  the  indorfement  appoints  it  to  be  ift 
ApriU  as  to  the  indorfer,  this  is  a  promiilbry  note  payable 
the  iftof^/nV. 

SmaUwooJy.  Vemom,        478 

1 36.  A  man  cannot  be  fued  here  on  his  acceptance  of  a 
bin  of  exchange  abroad,  after  he  has  been  discharged  by 
the  laws  of  that  country. 

Burr  owe  v.  ^emino.         733 

137.  Third 
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Strange, 

137.  Third  indorfec  of  a  note  kept  it  from  the  tft  AV 
vemher^  to  the  7th  January^  without  receiving  it  of  the 
maker  of  the  note,  in  an  a6iion  agaihil  firft  indorfee  with- 
out  notice,  plaintiff  was  non-fuitcd  for  hie  negledl. 

Pepys  V.  Lambert.         Page  707 

What  importt.       '3^*  ^^^  notatHf  per  quam  promtfit  folvcre^  imports  a 
figning. 

ElUot  V.  Cotvper. ,        609 

Demand,  co-  '39*  Indorfec  proved  that  the  maker  of  the  note  which 
dcavoui  to  was  due  27th  December^  had  in  \kit.'  November  before  fhut 
^<^  up  houfe  and  gone  away,  this  was  held  not  of  itfelf  fiif- 

ficient  to  make  a  demand  unneceflai  y,  but  that  the  indorfec 
(hould  have  made  further  enquiries,  and  attempted  to  have 
found  him  out. 

CoUins  V.  Butler,  1087 

(V.  Dougl.  497.     Strange  1246,  &  i  Wils.  46.) 

Confideration  140.  Confideration  of  a  promifibry  note  enquired  intoi 
*'*  in  a£iion  by  payee,  againft  the  maker. 

Jejcries  v.  Auflln.  674 

Part  received        141.  Where  part  of  a  note  is  received  of  the  drawer, 
from  drawer,      the  indorfcr  is  not  to  be  refortcd  to  for  the  reft,  for  the  in- 
dorfee thereby  takes  upon  himfclf  to  give  the  whole  credit 
to  the  drawer. 

Kellock  v^  Roblnfon.         745 , 

Joint  or  fe-  1 42.  Defendant  and  another  promifed  to  pay  jointly  or 

▼cral  demand,     fever  ally,  plaintiff  (hould  declare  generally  againft  one  that 

he  promifed  to  pay,  without  mentioning  the  other,  or 
againft  both,  that  he  and  another  jointly  or  feverally  pro- 
mifed, &c. 

Butler  V.  Malt/fy^         76,  819 
(V.  Reei  V.  Abbot f  Cooper^  832.) 

Indotfcmeat  '  14^.  Indorfement  of  note  flruck  out  at  nlfi  prius,  it  be- 
^ck  out  at       i„g  Q^y  3  YAmk  indorfement. 

Theed  y.  LoveL  I105 

Proof,  writ         1 44.  After  judgment  by  default,  a  promifTory  note  frt 
of  inquiry.         out  in  the  declaration,  need  not  be  proved,  but  it  muft  be 
produced  to  fee  whether  there  is  any  indorfement  of  py- 
ment  on  it. 

Bevts  y.  LmdJelL         1149 

145.  The 
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Strangf, 

1 45.  The  innocent  indorfee  of  a  gaming  note,  can  main-      Gaming 
tain  no  ac\ion  againil  the  drawer,  for  fuch  notes  are  void  by  °*'^^ 
Hat.  9  ^utt.  c.  4./.  I. 

Botvyer  \,  Bumpton.         Page  1155 

146.  Note  indorfcdto  a  debtor  of  a  bankrupt,  after  the      Debtor  of 
bankruptcy,  cannot  be   fet   off,  for  the  words  of  the  a6l  banltrupt. 
are  mutual  debts  before. 

Marjb  V.  Chambers*  '234 

147.  If  indorfer  pays  part  of  a  note,  this  difpenfcs  with      Indorfee  pay» 
proving  a  demand  on  the  maker  of  the  note.  P**^ 

Vaughan  v.  Fuller*  1 246 

148.  A  banker's  note  was  paid  to  plaintiff  after  dinner, 
who  fent  it  the  next  morning  at  nine,  when  the  banker  had 
ftopt  pa)  ment,  tliere  was  no  latches  on  the  plaintiff,  fo  as 

to  fix  the  lofs  on  him  ;  in  all  thefe   cafes  there  mult  be  a  <% 

nrafonable  time  allowed,  confident  with   the  nature  of  cir- 
culating paper  credit. 

Fletcher  v.  Sandys.  1248 

(Sec  Str,  415,  416,  910,  550.) 

149.  Notes  may  be  indorfed  by  an  adminiftrator.  lodbrfement 

Rohinfony.  Stone.  I260  by  adminiftra- 


ton. 


Hardnvlcke. 

i;e.  A  bill  of  exchange  is  a  contract,  depending  on      Nature  of. 
the  ci.ilom  of  merchants ;  the  drawer  contrails  that  he  will 
pay,  if  tlic  drawee  does  not ;  and  fo  does  the  acceptor,  and 
jb  do  the  indorfers  ; — a  general  acceptance  is  a  contrail  to 
\iiY  fecundem  tenorem  b'tlU.    Per  Torke^  Ch,  ^, 

Thomas  v.  Btfbop.         i 

1 5 1.  Bill  drawn  on  H.  B.  caihier  of  Torh  building  com-       Accepted  for 
pany,  to   be  placed  to  the  account  of  the    Torh  building  t  company. 
coTDpany,  accepted  eenerally,  and  held  H.  B.  bound' in  his 
p.  ivnte  capacity,  and  that  no  evidence  (hould  be  admitted 
againft  plaintiff  to  (hew  this,  was  to  be  a  charge  on  the 
company's  fund.  Ih.  3 

r52.  A  parol  acceptance  is  fufficient  to  charge  the  ^ac-     Acceptance 
ccpior  for  the  principal  fum,  but  by  the  ftatutc  it  ntuft  be  '^  writing,  to 
ill  writing  to  entitle  the  drawee  to  charge  the  drawer  with  ^^"^  mtcreft. 
intereft  and  cofts. 

Lutnley  v.  Palmer y  69.    See  alfo  Clavey  and  DoUin.     264 

'53-  A 
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Hardmche. 
Note,  oi4cr.        153.  A  promiiTory  note  payable  to  pkintifF,  without  (kj- 
iBg  order^  is  within  the  ftatute. 

Moore  v.  Paine.  Page  274 


I  WUfi, 

154.  Reqiieft  to  pay  before  due,  error  brought  im- 
material; for  it  is   not  necelTary  to  lay  any    requefl,  the 
^  bringiog  of  the  a6iion  is  a  requefl.  in  law ; — ^the  words  oRcn 
afterwards  fufiicient. 

Frampton  v.  Coulfim.  33.  v.  i 

155.  If  the  drawer  of  a  note  be  fued  by  the  indorfee, 
and  the  bail  for  the  drawer  pays  the  debt  and  cods,  this 
abfolutdy  difcharges  the  indbrfer,  as  much  as  if  the  drawer 
himfclf  had  paid  off  the  note ; — the  payment  by  the  bwl  for 
the  drawer,  is  the  fame  as  payment  by  the  drawer. 

Hill  V.  PitJUld.         46.  V.  I 

Per  Cur. — The  acceptance,  (i.  e.  the  taking  of  the  note) 
is  intended  to  be  upon  this  agreement,  that  the  indorfee  Will 
receive  it  of  the  firft  drawer  if  he  can,  aiid  if  he  cannot,  then 
that  the  indorfer  will  anfwer  it.— The  indorfer  of  a  note, 
is,  only  a  vrarranter  thereof,  that  the  drawer  will  pay  it,  and 
if  he  does  not,  that  the  indorfer  will.  3. 

If  the  indorfee  receives  part  of  the  money  on  a  note  from 
the  drawer,  the  indorfer  is  difcharged.  H* 

By  drawer,  156.  An  aflion  upon  a  bill  of  exchange,  lies  for  the 

a^ainft  acceptor,  drawer  againft  the  drawee,  after  he  has  accepted  it. 

Simmonds  v.  ParmitUer*  185.  VoL  I 

157.  The  acceptor  makes  himfelf  liable  to  the  drawer, 
as  well  as  to  the  payee,  and  to  every  indorfee  to  whom  the 
payee  fhall  transfer  the  bill.  .  Jh* 

158.  (This  cafe  went  to  the  lords  upon  a  writ  of  error, 
who  affirmed  the  judgment  of  K.  B.  4th  Brown*  Cafes  ia 
P.  604.) 

159.  The  acceptance  is  evidence,  that  the  drawee  had 
goods  of  the  drawer  in  his  hands.  ^* 

Negotiable  '^-  What  (hall  be  deemed  a  negotiable  note  within  the 

ii«te.  ftatute.     3d  Sc  4th  jinn.  chap.  9. 

Evant  V.  Underwood.        262.  V.  J  • 

1  161.  A 
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I   IFiIftm. 

i6t.  A  note- drawn  by  A.  payable  to  B.  or  oidcr,  for       Note  Mice 
value  received,  B.  pays  it  to  C.  aftenvards  B.  takes  it  up,    ^kcniip,  and 
afld  pays  C.  the  value ;  afterwards  B.  J)ay8  it  to  C.  a  fecond    ^  ' 
time,  then    B.   fails,  and  C.  brings  an  a6Hon   againft  tbe 
drawer,  and  the  jury  find  for  the  defendant,  bccaufe  the 
note  was  once  taken  up  and  paid,  but  the  court  granted  a 
new  triaL 

Gofiuz  Serra  ▼•  Bcrtlej,         Piigc  46.  VoL   i 

1 62.  For  the  note  was  for  value  received,  and  there  was 
no  evidence  that  the  plaintiff  knew  of  any  tranfadion  be- 
tween the  defendant,  (the  maker),  and  the  indorfers.       Ih. 

\   t  mifon. 

1 63.  A  creditor  accepts  a  note  or  draft  of  his  debtor      Holder  retaini 
,  upon  a  third  perfon,  to  be  paid  a  fum  of  money  for  value    ^^^  "**  nego- 

received,  if  he  holds  it  an  unreafonabk  time  before  he  de- 
r.ands  the  money,  and  the  perfon  upon  whom  it  is  drawn,' 
becomes  infolvcnt,  it  is  the  creditor's  lofs,  though  this  draft 
be  neither  a  bill  of  exchange,  nor  negotiable. 

Chamber lyn  v.  DeJarvoe.         353.  V.  2 

Per  Cur. — ^The  party  by  taking  the  note,  undertook  to 
be  duly  diligent  in  trying  to  get  the  money  from  the  perfon 
on  whom  it  was  drawn ; — the  defendant  has  been  deluded 
into  a  belief,  that  the  plaintiff  got  the  money  of  that  per- 
fon ;  the  common  law  detefts  negligence  and  laches. — The 
plaintiff  by  holding  this  order  four  months,  hath  difcharged 
the  drawer  the  defendant  of  his  debt,  and  credited  the  per- 
fon on  whom  it  was  drawn  in  his  place.  Ih. 

164.  In  an  adlion  by  the  indorfee  of  a  bill  of  exchange  Part  paid  in- 
againft  the    diawer,  although  the  indorfer  has   paid   part  dorfcc,  recovers 
of  the  money  to  the  indorfee,  yet  he  may  recover  the  whole  .  ^^*  *' 
fom  in  the  bill  againfl  the  drawer. 

Johnfon  v.  Kennton.         262.  a  Vol. 

165.  Thie  indorfer  has  his  remedy  againft  the  indorfee 
for  the  rcfiduc,  but  if  the  adlion  was  brought  by  the  in- 
dorfee for  tlie  refidue  only,  the  indorfer  who  paid  him 
would  have  his  adlion  againll  the  drawer  for  the  part  he  had 
paid,  and  fo  multiply  adions.  Ih, 

(i  Saik.  d^y  &  vide  Hen.  Bl  38.) 

166.  Per  Chief  J. — ^The  bill  is  but  one  fecurity  for  one 
fum  of  money — ^though  the  indorfer  has  paid  part,  he  docs 
not  pay  it  as  fervani  or  agent  for  the  drawer,  the  indorfee 

may 


176 


tndorfcd  by 
adminiHrator. 


Negotiable. 


may  recover  the  whole  fum,  and  then  he  will  be  liable  for 
fo  much  as  the  indorfer  has  psjd.-^Gouhi.  J.  where  the 
dm wer  has  paid  part  of  the  bill,  you  may  indorfe  it  ortr 
for  the  refidue,  otherwife  not  becaufe  it  would  fubjcd  him 
to  a  variety  gf  adkions. 

Jobnfon  v.  Kettfuon*         Page  262.   2  VoL 

Where  there  are  many  indorfers,  the  indorfees  have  a 
right  of  aAion  in  fucceflion,  but  there  is  but  one  right  of 
a^ion  under  the  bill  againd  one  perfon,  at  one  and  the 
fame  time.  Ih. 

3  Wllfon. 

167.  A  promiflbry  note  payable  to  A.  B.  or  his  order 
may  be  indorfed  and  affigned  over  by  his  adminifiratrix,  and 
the  iiidorfee  being  plaintiff,  need  not  make  a  profert  in  curiam^ 
of  the  letters  of  adminidration. 

Rawlmfon  v.  Sume.  I 

168.  A  writing  in  thefe  words,  viz.  "  January  8,  1786. 
**  Seven  weeks  after  date,  pleafe  to  pay  Mifs  Ready  thirty 
^'  pounds  and  feventeen  (hillings,  out  of  JV.  Steward's  money, 
**  as  foon  as  you  receive  it  for  your  humble  fervant. 
;^30.  1 7/.  De  LoraneJ^ 


Future  uncer- 
tain fund. 


To  feme  who 
marries. 


"  To  Timothy  Brecknock,  Efq.  St.  Mary  le  Bone.''  Ac- 
cepted by  Timothy  Brecknock,  is  not  a  bill  of  exchange 
within  the  cuilom  and  ufagc  of  merchants,  for  it  is  payable 
out  of  a  future  uncertain  fund,  which  might  or  might  not 
happen. 

Dawies  v.  De  ZiOrane.  2  07 

169.  A  bill  of  exchange  muft  carry  with  it  a  perfonal  and 
certain  credit,  given  to  the  drawer  not  confined  to  credit  upon 
any  thing  or  fund,  it  is  upon  the  credit  of  a  perfon's  hand, 
as  on  the  hand  of  the  drawer,  the  indorfer  or  the  perfon 
who  negotiates  it ;  he  to  whom  fiich  bill  is  made  payable  or 
endorfed,  takes  it  upon  no  particular  event  or  contingency^ 
except  the  failure  of  the  general  perfonal  credit  of  the  per- 
fons  drawing  or  negotiating  the  fame.  Ik 

1 70.  A  promiifory  note  being  payable  to  Tifemefolef  or 
her  order,  (he  marries,  it  becomes  her  hufband's  property, 
and  (he  cannot  indorfe  it  over  while  (he  is  covert. 

RatvUnfoH  v.  Stone.        $ 


171.  The 


I  BlaekJIone. 

171.  The  law  has  prelbnbed  oo  tkne  when  bills  muft      Time  for  ra« 
be  mxiircd — in  this  cafe  the  holder  got  the  bfll  marked  for  ceiTiog. 
acceptance  the  fame  night. 

HmJtey  v.  Trotmctn^     M*>  20  Geo.  %.         Page  i 

172.  PlaintifiF  was  a  banker,  a  bill  was  delivered  to  him 
at  twdre  o'dock  at  noon  on  another  bank^,  who  Hopped 
paTSBcnt  before  the  next  moming,  verdif^  for  defendant. 

lb. 

175.  A  bill  payable  to  A.  or  order,  and  indorfcd  pcv*      Special  in- 
baally  to  B.  without  the  words' "  or  order/'  »  not  a  refVsic-  dorfcinciit. 
tive  indorfement,  but  the  bill  may  be  afterwards  indorfe^  by 
B.  to  another  num.  ESi  and  Li^d  v.  Th$  Majt  ImHn  Com^ 
pmf.     r.  I  Gi9.  3.  195 

174*  Where  an  indorfement  is  in  Uanky  yon  may  over^      Blank  ia- 
wme  what  yoti  pleafr.  Ih,         297  ^rf«»«nt. 

175.  I>ra.wec  of  a  fbrged  bfll  wha  aeoepta  and  pay«»  or      Drawee  of  , 
pays  it  oiily»  cannot  recover  back  againfl  the  payee ;  one  forged  bill  psya. 
iaaqcot  maaa.  moft  not  relieve  himfdf  by  throwing  it  oa 
soother. 

Price  apd  Neale*     M.  3  Geo.  3.         390 

Id  thta  cafe  alfe,  the  negligeBce  in  the  plainttff  ia  greater 
than  can  poffifaly  be  imputed  to  the  defendant.  lb. 

176.  Defendant  may  fet  up  aa  illegal  confideratioBy  to      Ul^l  coofi* 
avoid  a  note  of  band  in  an  adkion  by  payee  agaioft  maker,  deratioa. 
far  though  a  bond  gr  note  isy  prima  facie^  evidence  of  a  good 
confideiatioa,  it  does  not  precltide  the  plaintiff  ^m  fhewin^' 

dot  the  Goafidaratioa  in  fed  ia  a  bad  one. 

(riittAenrfv.  Rx^trtt,         445: 

177.  (It  feems  a  reafonable  diftinftion  which  h&i  bte% 
1lkt»  between  an  a6k]on  betweea  the  partka  tbcm£elvc8>  in 
vhich  cafe  evidence  may  be  given  to  impcachi  the  prodiilct 
and  an  aAion  by  or  againfl  a  third  perfini  wka  ia  aa  iacbdcfiir 
sr  acceptor.) 

(Vide  %  D:  ^  E.  72.)         Bultkr  M  P.  274. 

178.  A  note  given  fraudulently  to  «arry  oa  ai  marriage 
tnaty,  floH  be  good  :^^&  the  dnurer,  thov^  giveai  witv 
out  any  confidoratton. 

Moniefiori  v*  Maniefifirii^        3$f 

Vol.  I.  ^  M  Eainu'ff 


ijS 


Pavablc  to 


^wcr,  notice. 


Uncertain 
Ciind. 


Bills  anH  Bote& 

J    Blachftonf, 

Plaintiff  betog  engaged  iti  a  marriage  treaty,  defendant 
ills  brother  to  alii  It  him  in  it,  and  to  reprefent  him  as  a 
man  of  fortune,  gave  him  a  note  for  a  large  fum  of  money, 
as  for  a  ballancc  of  accounts  which  did  not  exift,  plaintiff 
recovered.  Motitefiori  v.  Montefiori.         Page  363 

,  Per  I^ord  Mansfield* — The  law  is,  that  where  upon  pro- 
pofals  of  marriage,  third  perfons  reprefent  any  thing  material 
in  a  light  different  from  the  truth,  even  tho'  it  be  by  col- 
lufion  with  the  hufband,  they  ihall  be  bound  to  make  good 
the  thing  in  the  maimer  .they. have  reprefented  it  \  itjbalt  he 
as  reprefented  to  be.         «  Jl, 

.  179.  Bills  payable  to  bearer,  are  negotiable  like  other 
bili^  of  exchange,  and  the  holder  may  maintain  his  a£i]on 
againR  the  drawer ;  the  bill  in  this  cafe  was  payable  to 
fliip  Fortufte^  or  bearer. 

Gra$U  V.  Vaughan*  7*.  4  Gw.  j.  485 

'  I  Bo.  Bills  payable  to  A.  B.  or  bearer  are  clearly  intended 
to  be  transferred  in  the  moft  eafy  manner  without  indorfe- 
ment — ^but  the  bearer  muff  (hew  he  came  to  it|  ^ofw  fde,^ 
upon  valuable  confiderationi  Ih» 

181.  Per  fVilmotf  J. — The  word  bearer  is  only  a  dcfcrip* 
tion  of  the  perfon  with  whom  you  contra^,  the  contrad  is 
to  pay  the  bill  either  to  you  or  to  the  perfon  ta  whom 
you  fliall  deliver  it,  or  to  whom  he  (hall  deliver  it  h  injint- 
tfitn, — Bills  of  exchange  are  only  promiffory  nolt^i  to  pay 
fuch  a  fum,  in  cafe  the  drawee  does  not. — Per  Lord  Mans* 
Jield^  it  was  held  even  in  2  Freeman^  258.  that  a  bttt  pay- 
able to  A.  or  bearer  was  like  fo  much  money  paid ;  what- 
ever tranfa£lions  may  be  between  A.  and  the  drawer  of  the 
bill,  the  bearer  fliall  have  his  whole  money.  Ih* 

%  Blachjlone* 

182.  Adion  cannot  be  brought  againft  the  drawer  of 
a  bill  of  exchange  till  notice  of  refufal,  infolvency  or  ab- 
feonding  of  the  drawee. 

Dagrli/b  £5*  iVeatherby,  H^  tl  Geo,  34         747 
(V.  Dough  654.) 

1§3.  Bill  of  ezchatige  not  good,  fo  as  to  be  decbred  upon 
as  fuch  when  drawn,  payable  out  of  a  fpecial  future  and 
uncertain  fund. — Dawiu  and  Wtfef  v*  Earl  of  Ddfrahu* 
t.  l\  Geo.  i.  78a 

Per 


s 


\ 


iSilliBt  anti  Botes.  »79 

2  Bkchftone.  .    ^ 

•  Per  Cur, — A  bill  of  exchange  always  implies  a  pcrfonal 
geoenJ  credit  not  applicable  to  particular  circumftanccs  or 
cfCDts  ip^ich  cannot  be  known  to  the  holder  of  the  bill,  in 
a  general  courfe  of  negotiation. 

Dowkes  and  Wtfcj  v.  Earl  of  Deloraine.  T.   1 1   Geo.  3. 

Page  78a 

184.  BiD  drawn  on  a  fador,  and  payable  out  of  the  pro-      On  faftor» 
docc  of  goods  in  his  hands  after  difcharging  prior  accep-  tallancc, 
tances,  and  accepted  by  him  generally,  is  chargeable  on 

hitn  notwithflandiug  any  balance  then  due  to  him  in  a  run-    * 
ning  account  with  his  principal. 

Maherv.  Mafias,     P,   1 6  Geo.  3.         107 2 

■ 

185.  The  holder  of  a  bill  of  exchange  may  fue  a  fubfe-      Bubfequent 
fflieiit  indorfer,    though    he    has  (ineffeaually)  taken    in  indorfcr,  prior 
execution,  and  afterwards  fet  at  liberty  the  body  of  the  ^^^ 

prior  indorfer. 

HayUng  v.  MulbaU.-   M.  ig  Geo.  3.         1235 

186.  Per  Curiam^  the  bill  holder  has  a  right  to  fue  dll 
the  indorfen  till  the  bill  is  fatisfied,  each  indorfer  is  inde- 
pendent of^he  reft,  the  taking  of  the  body  of  one  by  ca.fa^ 
is  with  fefpefi  to  him  a  full  fatisfafiion  of  the  debt,  but  it 
6n!y  operates  as  a  difcharge  of  the  identical  perfon.  Ihm 

I  Burrow. 

187.  if  made  payable  certainly  and  at  all  events,  it  is 

•  good  note,  within  3,  4.  jinn.  c.  9.  /.  1.  otherwife  if  it 
be  contingent  and  uncertain  whether  it  (hall  ever  be  paid  at 
aD  or  not. 

Gofs  V.  Nelfon.  227,  228 

188.  A  promiifory  note  given  to  an  infant,  payable  when 
be  ihall  come  of  age,  and  fpecifying  the  particular  day, 
•(?iz.  1 2th  Junci  1750.)  is  of  the  former  kind.  lb. 

189.  For  this  is  certainly  and  in  all  events  payable.      Ih. 

190.  The  diflance  of  time  makes  no  diflfercnce.  lb. 

•  »  •        •  • 

19 1  •  Nor  the  adding  that  'tis  the  day  of  the  infant's  com- 

J92.  It  is  debifum  in  fra/ettii,  though  folvendum  in  futuro.       DdHnm  i» 

lb.  228   prK/tHii, 


Contingent. 


M  1 


193.  Note 


lid 


rocerUiB. 


Promitfcry 
irote  vfhcti  in- 
dorfed,  refem- 
Ue«t»U. 


maker. 


193.  Noti:  in  the  name  of  twQ,  but  firned  by  one  onlfi 
prQmiiii)|r  to  pay  an  the  death  of  O.  rl.  **  pcovidcd  k 
kaves  either  of  m&  fufficieivt  to  pay  the  (aid  fum,  or  if  wc 
fliall  be  otherwife  able  to  pay  it." 

R^erts  V.  Peake*,         Page  315,  326 

194.  This  18  not  a  negotiable  note  within  3»  4-  -^m* 
^  Sh'f'  l»'bcing  oolyev^ntuali  not  ahfoltttot 

A 

ig^^.  Tf  it  had,  the  declaration  might  have  been  agaiaft 
tliat  one  iingly  who  iigncd  it.  JS*         3a| 

T96.  But  this  declaration  was  upon  In  abfolute  note 
^ich  wasi  not.  fupportqd  by  producing  this  conditional  note 
a  evidence*  bt»t  wat  a  variance*  A.  333 »  3^4 

ft 

197.  A  bank  note  payable  to  ff^illiam  Fim^  or  hevct 
,09  dejnand^  im^  Tent  into  the  country  by  the  general  poft« 

the  mail  was  robbed,  and  this  note  taken  out  ;--<hi8  nott 
(b\r  £zu  i(M*  onljfi),  hi«ing  b  ftolen,  Kvaa  paid  to  na  inn* 
4«eper  fox  a  full  ^nd  valuable  confideratipo,  ted  ia  tbc  nbtl 
ccurfe  and  way  of  his  buiiae(s»  and  vHUhont  any  nouec  or 
)(n(p.v»ledge  of  thi.9  tobbery,  or  oi  iti  being  takei»  out-  ^ 
xjufi  mail,  payiQ^nt  vaa  ftopped  at  the  bank,  tbs  note  wai 
brought  thitner  for  payment,  the  cafhier  refufed  to  pay  it^ 
or  to  re-deliver  it,  trowr  was  brought  by  the  inn-bKp«[  whf 
Iia4  judgxncnil  againft  tbc  caihier. 

MHUr  V.  J{«fiu         453  t0  4|6t 

2.  iufr^'w, 

198.  An  original  Qniijbdorfed  promiffory  note  has  no  refem* 
olance  to  a  biU  of  exchange,  but  when  once  indorfed,  it  has 
an  exa£^  analogy  tp  a  bdl  o£  txcbwig^  th«  ind^cf  t^ 
rcW^bM  the  drawer  of  ^  hSi,  tht  nmeiy  th«  msceptor  «f 
s(  bill,  and  the  inci^rf^e,  the  payees  of  1^  biU^  am)  ptMmiSMH 
notes,  and  inland  bills  of  exchange,  are  juft  upon  the  (June 
ff^tin^,  .      , 

Heytyn  v«  Adamjon.         6761  677 

1 99.  A  confuflon  has  arifen  from  calling  the  maker  of  a 
nate.  **•  the  drajver^''  aod  w^  <^l«fidlTiilg^  wk«>  it  tbc  onginal 
44>tor.  Ih.  aDd6.7i 

20Q.  The  indorfee  id  bound;  tah  app%[  ta  the  naW-  of 
tbe  note,  and  if  he  is  guilty  of  a  negle6l,  and  the  maker 
becomes  infoWent,  the  indorfee  lofes  the  money,  and  cannot 
%SXom  ^^^  the  indorier  at  all.;»-^6,  and  if  the  indorfee  of 

a  note 


i  note  brings  an  a6lton  againfl  the  Indorfer,  he,  '(Che  flittia* 
fUF)  maft  prove  a  dc*ni|)nd  of,  or  doe  diligence  ufed  to  have 
gotten  the  money  from  the  maker  of  the  note* 

Heylyik  ».  Mttmfan.         Fag«  676,  677,  679 . 

301  Pier  ]^«ord  MatufitM^^^K  biU  of  ekclianga  Is  an  Of^  No  demand 
der  or  command  to  the  drawee  who  has  or  is  luppofed  to  pn  drawee,  b^ 
ksfe  eficda  of  the  drawer  in  hit  hands,  to  pay  when  th«  ^  drawer.  , 
driMrce  has  accepted ;  he  is  the  original  debtor,  and  doe  d»Ht 
j|[eace  hafing  been  ufed,  and  therclore  if  (he  acceptor  is  not 
fdled  iipon  within  a  raafonad)k  time  after  the  bill  19  pay^e 
and  happens  to  break,  the  drawer  is  not  liabk  «t  aO»  evdry 
man  therefore  who  takes  a  bill  of  exchange,  undertakes  to 
(tmsnd  the  money  of  the  drawee ;  the  bill  When  indoifed 
IcoMBCs  a  new  bill  \  tb«.*  indorfer  ftandft  m  plao^  of  thA 
irtircr,  and  the  mdorfee  andertilkes  lo  d^^nd  the  money 
of  tht  drawee,  if  the  drawee  refufes  payment,  his  immediate 
icmcdy  is  againft  the  indorfer  — The  indorfee  does  not  truft 
i  la  the  credit  of  the  original  drawer,  the  in^offer  is  hii 
I  kamn%  and  the  perfon  in  whom  -he  originaflv  trtifted  \ft 
cife  ihe  ifaiawce  ihoidd  not  pay  the  inoa#y. — We  arte  all  fA 
spimdfi  that  m  anions  upon  Inhmd  biH»  of  exchange,  By 
m  iadorfiK  agaiiift  an  Indorfer,  the  plaintlfiF  muft  prove  ^ 
demand  of  or  do^  diligence  to  get  the  ntoney  ftt^ili  tht 
4M«e  (or  acceptor,)  but  need  not  prove  any  demand  of 
the  drawer,  and  that  in  aflions  upon  promifTory  notes  by 
aa  indoriee  ag»fift  the  indorfer,  the  pMntlif  mJk  ptott  ai 
ikmand  of,  or  due  diligence;  to  get  the  money  firom  th< 
maker  of  the  note. — :f^i^.-rand  fee  obfervations  on  the  cafe 
^  LmAert  and  Paei,  Satk  1^7.  whieh  confounds  the 
ttaker  of  a  promiiTory  note,  and  the  drawer  of  a  bill  «f 
OKhangc,  v 

'  ^os.  In  a6liona  vtp<m  fereiga  •  bfflr  of  e«€^ii^,>1hitf     De<kiaad(m 
point  was  formerly   fettled,    "  that   a  demand   upon  the  drawer,  not 
Inwrer  is  not  nec«ftary  in  order  to  charge  the  indorfer;?^  and  ^^^^^ 
imt  is  no  diflercnc^  between  foreign  and  itdattid  bilib  in  tlhii 
tc%ed^  cxecpt  aa  to  the  degree  of  in^oiM<efikflOe. 

203.  As  to  inland  bills,  chief  jufticea  at  mfi  frius,  have     ij^ 
^  of  different  opfcnoas  aboot  the  neceffity  m  ftfch  proof. 

Jb.        67a,  673,  674 

204.  Yet  Mob^t  opinion. Cecm?  to  have  been  aufappro-     i^ 
kaded  and'mifreported,  and  ^ay  ]be  reconcileable  with  the 
^ftnt  fokfm  refolution.  U.        677,  678 

aoj.  An 


i8a 


IndorTement, 
new  biU. 


IBiUn  anU  Bptes* 

2  Burrow, 

205.  An  indorfed  bill  becomes  by  fuch  uidorfement  t 
new  bill,  as  between  the  indorfer  and  indorfee,  and  the  indor- 
£er  ftaads  in  the  place  of  the  drawer,  Ik  and  if  the  indorfer 
negle6^s  to  demand  the  money  of  the  drawee,  and  the 
drawee  becomes  infolvent,  the  lofs  falls  upon  the  indorfoe,  3^ 
if  he  is  diligent  and  the  drawee  refufes  payment,  his  imme- 
diate remedy  is  againfl  the  indorfer^  though  he  may  have 
another  remedy  againfl  the  firil  drawer  as  affignee  to  the 
indorfer.  Heylyn  y.  Adavrfon,         Page  675. 

Hand  of  firft        ^^^-  ^°  ^^  a^on  brought  by  him  againfl  the  indorfer, 
indorfer.  he  is  nev«i  put  to  proTe  the  hand  of  the  firil  drawer.       675 


Demand. 


Cttflom  of 
flierchants. 


Lttn  mtrea» 
teritty  when 

doubtful. 


207.  In  an  a^ion  on  a  bill  of  exchange  by  indorfer 
againft  indorfer,  he  ni^eds  not  fet  forth  any  demand  from 
the  original  drawer^  or  even  any  endeavour  to  find  him  out. 

^        Ik         6Tjt  678 

20S.  If  the  origipal  bill  be  mad$  pay4>le  to  the  payee 
or  order,  it  becomes  ^hereby  negotiable  and  aflignab)^  and  - 
being  fo  in  its  nature  negotiable  and  aflignable  may  be  in-. 
dorfed  over,  ftoties  quoi'tes^)  without  adding  the  words, 
*^  or  order,"  to  the  indorfement,  which  follows  the  nature 
of  the  original  bill. 

Edie  V.  Eq/t  In£a  Company.         J 2 16  to  1229 

209.  This  has  been  fnUy  fettled  by  judicial  legal  deter- 
minatiomu  Ik 

210.  Therefore  evidence  fhal}  not  afterwards  be  admitted 

of  a  contrary  ufage  amongfl  merchants.  .  ,  Ih. 

« 

211.  For  the  cuilom  of  merchants  is  the  lex  mercatoria^ 
and  is  part  of  the  general  law  of  the  land.  Ih» 

212.  And  thefe  judicial  legal  determinations  have  already 
fettled  what  is  the  cuflom  of  merchants,  and  confequently 
what  is  the  kx  mrcatorta^  and  confequently  what  is  the  law 
of  the  land,  as  to  the  point  in  queflion,  after  which  it 
ought  not  to  be  left  to  the  opinion  of  a  jury.  lb, 

213*  Whefe  the  law  concerning  the  cuilom  of  merchants 
flanda  doubtful,  there  may  be  evidence  given  to  prove  fuch 
cuflom,  but  it  mufl  be  proved  by  fa^s,  not  by  opinion 
only,  and  muft  be  fub^6l  to  the  controul  of  hw. 

,  ^  Ik         122ft 


♦*' 


214.  A 


Bins  anD  Boteiei,  ,183 

%  Burrow. 

214..  A  blank  indorfement  maybe  filled  up  even  at  the      Blank  in- 
tnaL  doHciuent  filled 

£££  y.  Eqfi  India  Companj.         Page  1 225  and  1 2 1 8  "P  *'  '^"^ 

z\^.  Transferring  a  bill  by  indorfement,  differs  greatly      Indorfeme&t, 
from  giving  a  naJ^ea  authority  to  receive  it« 

lb.         1226,  1227 

216.  'Tis  not  clear  that  the  former  can  be  reftrained  and*     Tdl 
limited,  (b    as  to    preclude  the  affignee  from  aifigning  it 
over,  becaufe  he  has  purchafed  it,  and  its  negotiability  for 

a  valuable  confidei^tion.  Ibn 

217.  But  the  latter  may  be  done  by  exprefs  reftriftive      W. 
wordsy  <and  a  declared  intention  appearing  upon  the  face  of 

the  indorfementy  for  in  this  latter  cafe  no  confideration  at 
^  is  paid  for  it.  Ib^ 

218.  Prbmiilbry  notes  and  bills  of  exchange,  both  fore2fi;Q      Id. 
and  inland,    are  juft  the  famd  in  thefe  refpeds,  and  the  ^^f^ 
detennmations  upon  them«  are  governed  by  the  fame  rules. 

lb.        1224,  12^7 


and 


3  Burrow. 

219.  A  bill  forged  but  not  difcovered  to  be  fo,  was      Foi^yinD») 
accepted  and  paid  by  the  drawee  to  the  indorfee  who  had  cent  bolder, 
|>aid  a  full  and  valuable  confideration  for  it,  and  a^d  inno*  .  1 

cently,  and  bonaJieUf  without  the  leafl  privity  or-(ufpicioQ  -   ^  < 

of  the  forgery ;  the  drawee  cannot  recover  the:  money  back 
from  the  indorfee,  in  an  a6lion  for  money  had  and  received 
to  his  ufe,  for  even  fuppofing  no  negligence  in  the  plaintiff* 
yet  there  is  no  reafon  to  throw  off  the  lofitfroqi  qnc  inoo* 
cent  man  upon  s^iother  inaocei\t  man. 

price  V.  NeaU^         ^354^<>*357 

V 

« 

220.  A'  merchant  gave  a  ca(h  note  upori  his  banker  ip 
^klnell^  warded  thus— "pay  to  (hip  - /Vr/im^,  or  bearer, 
(uch  a  f^In,'•*  BtchwU  loft  it,  Grant  received  it  in  paymeat 
ia  the  courfe  of  trade  fairly,  bonajide^  and  for  a  valuable  • 
confideration ;  paymedt  being  rcfufed,  Qrant  b,roiight  his 
a6Uon  againft  the  drawer  (the  merchant,)  and  inferted  two 
counts,  one  upon  an  inland  bill  of  e]^chai\ge,  the  other  aa. 
indebitaiui  qffum^tr  for  money  had  and  received  to  his  ufe. 

Grani  V,  Faugban.         1516101530 

221.  This  bill   or  note  is  negotiable  without  indorfe- 
rafnt.  1523  to  1530 

222.  "  Whether 


jt^ 


(^dUoa«f« 


IxA. 


fair  holder. 


fipc&lity. 


V«ini». 


Aceeptaoce, 
coniUeratioD. 


NuAtm^at- 


3  Burrow. 

tzt.  ^  "Whether  a  bill  or  note  be  uegoithMe  dr  not," 
is  a  queftioQ  of  law  and  not  of  faft  to  be  left  to  a  jury:. 

'  Grata  V.  Fau^han,        Page  151610  1530 

223,  Thisiofe  onght  to  M  upon  JSiclnetl  tw^o  bft  the 
note,  not  upon  Grant  who  came  fairly  by  it.  A. 

224.  The  bearer  (proviogr  tbat  Jie  came  fairly  by  fadt 
Un  t)r  note,)  may  maintain  nb  adion  againft  t!ie  drawer  in 
tbe  liearer'B  own  name  m  bearer.  Jt, 

•  S25»  And  it  feems  that  he  may  ded)are  upon  ft,  as  upon 
a  fpecisilty,  (contrary  to  the  opinion  of  Lord  jCL  J^.  Hob, ) 

i8»         1525  to  1529 

2»6.  Btit  tmdotibtedly,  an  tndSkatar  cffumfjSt  for  tsuaoKg 
haA  and  received  to  the  plaintifPs  ufe,  may  tie  brouglit  by 
the  bona  fide  bearer  of  a  biU,  or  note  made  payable  to 
DeSFer«  10. 

'  f 27.  There  ia  no  fort  jpf  fDundatfon  iat  -n  JiRintlioti 
'^^hflft  bdb  a  note  jx  bill  is  negotiable  in  London  only,  and 
not  any  where  dfe."  lb.         *529»  15JO 

^fiS.  (Vide  I  BwTn  452.  and  thugl,  613.) 

229.  0hiie  a  merdiafrt  in  frehnd^  drew  -upon  the  platB- 
tWh  rUhms  and  Rttfis  mercfhaRls  tn  Holland^  forSodf.  -papMe 
t«  €&ff9ri'f  ^ey  paid  the  money  to  Clifford^  and  'tihen  wrote 
XM  the  defendant,  :( Van  Microp  and  ffof^hu,)  merdunrts 
ia  Lwuhttf  to  Imow  ^*  whether  they  would  accept  iadk  bSk 
at  they  Ihould  in  about  a  month's  time  draw  vpon  them 
for  800/.  upon  the  credit  of  Whjfrf*  the  defendants  wrote 
b)Kl(*  ^  tlNtt  lliey  would  honor  their  bill  drawn  on  account 
of  H^bttef**  the  plaintiffs  accordingly  drew  upon  the  defen- 
diriitii,  btit  rn  the  interim  l^tArfaHed;  the  defendants  gave 
notice  ^f  %hi6  to  the  plaintiffs,  and  forbid  the  pUiinti£  to 
dmw  npon  them,  and  the  defendants  refufed  their  bills ;  fhe 
jAaifltiffs  brought  their  aftion  againft  the  defendants,  the 
jit«f  found  for  the  defendants,  the  court  fet  afide  their  tct- 

jWKjw  er  Mofe    ▼.   ran  Mterop  ST  ffoffinr.  t66s  to  1675 

•  Tiyi.  rThis  is  not  'mtdim  faffunif  and  a  void  undertaking 
upon  the  foot  of  the  confideration  being  part-  73. 


•5 


231.  If  I 


iBiliK  only  Betes*  1S5 

251.  If  the  ondertaking  had  been  upcm  a  pnt  coifMera-     ODoficUtadM. 
tioDy  or  eren  do  confiderationy  yet  in  tbts  commercial  cafe  it 
woidd  inno* 

fiHam  iff  Aofe    v.  Van  Mierop  &f  HopKm, 

VsLfc  1663  to  1675 
J33.  The  idea  of  a  nudum faOwnf  explained.  TI 

t^t.  In  commercial  cafes  among  merdhatitay  the  want  of     Ccmuncrcial 
a  oonfideiation  ib  ao  objeaion.  Jb,         1669  ^J^^jJ^ 

S34.  Nor  win  that  ot>je^ion  hold  in  other  cates,  perhaps      Underukiiy 
ufatte  the  undertaiking  is  in  writing.  in  whuog. 

Ih.         1669  to  1671 

255.  The  law  of  merchants  is  the  law  of  the  land,  and    ^LawofflKiw 
the  court  are  to  judge  of  it,  not  the  jury.  claii^. 

Ih*         1669  to  1674 

236.  The  acceptance  of  a  hS  needs  not  to  he  opon  the      Accepcance 
•  M,  it  may  he  colUiteraL  7^.         1 674  collateral. 

»  » 

2t7.  It  win  Undj  though  no  effeds  of  the  drawer  are  in      No  effeOs  ia 
tk  haods  of  the  acceptor.  /*.  h*ndsof*awjr. 


tanct. 


accep- 


5  Airrvw. 

239.  The  indorfee  of  an  inland  biU  of  exchange^  ten-      Rrfuial  t* 
I  ^cd  the  bill  for  acceptance/  'the  perfon  D\pon  whoas  it  was  *^^^P^ 
I  ^aum  Tcfufed  to  accept  it ;  the  indorfee  Ircpt  the  blU  three  notice  to  in- 
I  vcelu  without  giving  notice  of  fuch  refufal,  the  drawer  doffier. 
I  Ycnained  folveot  daring  thefe  thr4ee  weekSf  and  tboi  fiuled 
ixfoie  the  hill  b^ecame  payaUe  i  thelofs  Uls  upoa  the  tndor* 
fo  who  iic^L'€ied  to  give  notice  of  the  refofal  to  accept  il^ 
i  to  the  indorfcr. 

B!efar4y.  Htrft  and  another.  l^io 

I     ^«r.  792.  2  »7/r.  353.  8;  I  Z>.  &  j?y  4P5,  167,  712. 
J  Sir0.  B29.  Soli.   127,   1  Sir.   707, 

24a  An  indoWec  of  a  promiflbry  note  payable  tbr^ 
^tbs  after  date,  may  be  dtfchatged  under  an  infolvent 
,  ^  which  takes  pLu:e  before  the  three  months  are  cxptreda 
'  <v  jt  d  iUiium  m  fntfiaiif  folvcnAim  i^Juhiro* 

Workman  ▼•  Liohm        tt 

241*  u 


1 86 


Secttiitj  to 

indorfec,  depo- 
ficcti  with 


Implied,  Bn- 
<!f  rtalung  tu 

MCCpt. 

Engagctn  en  t 
tf>  drawer,  not 
acceptance. 


If  it  may 

iiK^uce  third 
pefioD. 


Difcharge  of 
a  opt  or. 

Conditional. 


Joint  oo 
iLveral. 


QSiHc  anU  Botes, 

Cowpcr* 

241.  If  the  indorfee  of  a  bill  of  exchange,  who  has  rN 
ccived  a  navy  bfU  afligned  to  the  drawee  as  a  fecurity  to 
him  (the  indorfer,)  till  the  bill  of  exchange  is  accepted^ 
dcpofite  Aich  navy  bill  with  the  drawee,  and  the  drawee 
receive  the  money  upon  it,  he  (the  drawee}  is  aofwcrable 
for  the  amount  in  an  action  for  money  ha4  and  received, 
though  he  may  have  done  nothing  that  amounts  to  an  accep- 
tance of  the  bill  of  exchange. 

Pierjon  v.  Dunlof.  Page  57 1 

24?.  The  indorfee  has  a  lien  notwithflanding  the  aifign- 
mcnt  Off  fuch  certificate  in  the  haiids  of  the  drawee.  iJ. 

I 

243.  If  the  drawee  of  a  bill  of  exchange  (ays,  "  He 
cannot  accept  it  till  ftores  are  paid  for,"  it  ia.  an  undertak- 
ing to  accept  when  the  (lores  are  paid  for.  Ih 

244.  It  is  a  rule  among  merchants  that  a  mere  engage- 
.  ment  to  the  drawer  of  a  bill,  fayin?  he  will  duly  honor  it, 

f  8  no  engagement  to  the  holder  of  it,  and  therefore  not  of 
itfelf  an  acceptance.  Ihid*         57^9  3 

245'.  But  if  fuch  engagement  be  accompanied  with  fuch 
circumftances  as  may  induce  a  third  perfon  to  take  the  biD 
by  endorfement,  it  may  amouat  to  an  acceptance. 

IMd.         Sl\ 

246.  The  adiual  arreft  of  the  drawer  is  no  difcharge  of 
the  acceptor.  lb. 

247.  There  may  be  a  conditional  as  well  as  an  abfolute 
acceptance.  72i/. 

248.  DccTaration  again  (I  the  defendant^  oply  ((ating  that 
he  and  another  made  their  promiflbry  note,  by  which  they 
jointly  or  fcveraKy  promifed  to  pay,  is  good. 

Rees  V.  Abbott^  on  a  writ  of  error.         8  j2 

Lord  MamJuIJ.-^**  Or"  in  this  cafe  is  fynonimous  to 
"  and"— they  both  promife  that  they  or  one  of  them  (hall 
pay ;  then  both  and  each  is  liable  infoltdum. 

Per  Bulirrf  J. — If  the  note  had  been  a  joint  note  only, 
not  a  joint  and  feparate  note,  the  defendant  couhl  only 
have  pleaded  in  abatement,  it  would  not  havie  been  ^rror. 

•■  ^       ■     '  •  A 


449.  i( 


BS{0  anD  Botes*  1 87 

ft 

Daugkfj. 

249.  If  a  bill  of  exchange  is  not  accepted,  an  a^ion      A(5)ioii 
will  immediately  lie  againft  the  drawer  before  die  time  when  »ga^nft  «irawer 
h  it  made  payable.  *»*^**"  W*''**- 

Mllford  V.  Mayor.         Page  55 

250.  Per  ^tfZ£fr. — J.  The  reafon  is  this,  that  what  the 
drawer  had  undertaken,  has  not  been  performed,  the  drawee 
not  havinf^  given  him  the  credit  which  was  the  ground  of 
the  contract.  -  Jb, 

251.  Nothing  but  an  exprefs  declaration  by  tlie.  holder      Aocefftor, 
will  difcharge  the  acceptor,  the  acceptor  ie  firft  JiaUe,  and  what  difcluur£c 
it  is  not  necef&ry  to  (hew  notice  to  him  of  non-payment  by 

any  other  perfon. 

Dwgwallv,  Dunfier.         235  to  238 

-  Far  Cur.  The  coiidu6i  of  the  pbintiff  amounts  only  to 
indulgence  towards  the.  aoceptoc,  and  meant  nothing  more 
than  this,  that  he  would  try  to  .recofver  finom  the  drawer, 
who  in  this  cafe  was  the  original  and  true  debtor  if  he 

could.  Ih. 

•  •  •  . 

i^l.  Phiotiffwas  an  indorfee,  and  had  arretled  defendant 
the  acceptor,  but  £nding  no  confideration  had  been  given 
for  the  acceptance,  his.  attorney « took  a^fecurity  from  the 
dxawer,  and  then  wrote  to  the  acceptor  that  he  had  fettled  •. 
with  thrdnwKt*  and  lie  need  not  trouble  himfelf  any  fur- 
ther; this  was  held  to  difcharge  the  acceptor,  tho'  the 
drawer  became  a  bankrupt. 

JBUck  ▼.  Peek*      /  236 

255.  A  biU  of  exchange  given  for  money  won  at  play,  \%      GmCtag. 
void  even  in  the  hands  of  an  indorfee  for  valuable  coniidera^ 
lion  without  notice. 

Peacock  V.  Rhodes,         614,  713  to  716,  &  235,  note. 

(V.  Strange  11$$') 

254.  An  agreement  to  accept  may  amount  to  an  accep*      Agreement  * 
tance.  *°  accept. 

Mafon  V.  Hunt.  285,  286 

2$$.  Such  agrcemeftt  may  be  fo  cxpreflVd  as  to  -put  an      Ibid. 
indorfee  in  a  better  fituation  than  the  drawer,  for  a  third 
perfon  who  (hould  advance  his  money  upon  it,  would  have 
nothing  to  do  with  the  equitable  circumftances  which  might 
fabfift  4)ctween  the  drawer  and  the  acceptor. 

n.         286 

2$6.  An 


its  "BUfg  taio  Boufs. 

Dougla/s. 

z^6.  An  agrecMcnt  to  9ctxpt  oo  ccftato  conditions,  it 
dUichai^gied  if  the  coflditioos  ire  wot  coinplkd  with* 

Mafin  V.  Bunt.         Pa^  %S^  187 

dip'  257.  If  there  is  a  virtual  acceptance  in  confideratioo  that 

>'^F*      ^ooda  fhmll  be  configiied  to  the  aocepitor,  to  anfwd-  the  biQ 

lof^ctWr  with  a  po&y  on  tbeoa,  the  holder  of  the  biK,  bf 

takiiig  the  goods  mod  fjeliiog  them  himfcli^  difcbargo  ihs 

aoceptor*  i^«      .  tB^  287 

Itt^d  ^9^'  An  attomcif  fixd  by  original  on  ft  bllt  of  exchange, 
and  declared  again  ft  as  baring  aocepced  it  aecording  to  uc 
lAigc  and  cuftom  of  oKichai^a,  may  plead  his  priYilegc  m 
abaienent. 

G0mttfirdrn  Price.         2^^  50Q 

Per  JBtdkr  Jr"*-Thetci  h  no  inconfenieoce  here,  fi^evtrj 
a«ie  who  takes  a  bill  of  ^schangc,  ought  -to  ftiakc  it  h» 
txifittafa  to  inqoire  into  tb^  iituatidA  and  ciKumftaacea  of 
thofe  whoCe  namea  wn  upon  it,  IL 

con-  259.  A  btH  of  exchange  gtren  upon  an  ufurioM  coii- 
tia^t  is  Toid  in  the  hands  of  an  indoilisey  Choogh  for  vidiKfUe 
4eon6deraciott|  and  without  notice  of  t)ie  <Q§wef. 

Lowe  V.  H^Jler,         715  t»  716 

Per  lAtA  MdmJUd.  Thisisone^if  dwcatejwhcntprinnc 
wsft  git e  nray  to  public  oqnwmeace#  A* 

a6o.  An  iadorftaaeot  wntten  on  a  Uank  note  or  check 
Ki  the  form  of  a  bfll  of  exchange  or  pronsiflbry  note,  will 
hind  the  indoifer  ior  any  fum  and  tiihe  «f  payment  which 
ahc  perfbn  feo  whom  he  eotrnfts  the  note  (9  indorfed  {haB 
xnfert  in  it ;  it  is  a  letter  of  credit  for  an  todeioite  funu      \ 

R^l  V.  Lan^qfi*         496  to  49S 

a<6i.  And  the  holder  may  declare  againft  fuch  ap  io- 
dpvier  as  indorfcr  of  a  hiO  of  exchange^  or  pi(omiflbiy  DOte« 

Jk 

263.  What  (hall  be  reafonable  notice  to  the  indorfis*  of 
iioivpayilieiK  by  the  acceptor  of  a  b^  of  f^dHmge,  or 
femer  of  a  pr/Msifibry  note,  is  for  lb(  d«dJi90  fsf  the  jiuT«  ■ 

» 


.    263.'  A  biB  of  exchpge  with  a  blank  iadorlemeiit,  bemg      iiote  ^Meai, 
ftoleo  and  negotiated^  aa  ionoccmt  indorJae  for  valaabU  cou*  icaoicot  »- 
fidcrarion^  Audi  recover  upon  it  agaiai.  the  dra\rer.  doricc. 

Peacock  V.  Rbodeu         Page  61 1  ta  6^4 

264.  Ar  Lor^  Mamfiefd.—Tixt  holder  of  a  bill  of  ex- 
change or  promiflbry  note  is  not  to  be  confidercd  in'  the 
light  of  an  afiigaee  of  the  payee,  an  affigaee  mud  take  the 
thkig  afllgned,  fufcje6k  to  all  the  equity  to  which  the  on-* 
ginal  party  was  fubjci"^,  and  if  this  rule  appUcd  to  bills  and 
pcomiflbry  notes,  it  would  flop  their  currency. — ^The  hokier 
of  a  bin  or  note  coming  fairly  by  lU  ha&  nothing  to  do 
with  the  traafaf^ioQ  between  the  original  pacties»  unlels  ia. 
the  cafir  of  a  note  for  money  won  at  play.  IL 

26c«  80  the  infloceot  holder  of  a  forged  bill  of  exchange      hamtnt 
}  fof  wnich  he  has  given  valuable  confideration,  fhall  recovei  h«d<l«r.i«)poi 
againft  the  acceptor  who  accepted  it,  not  knowing  of  the  '^^^ 
foigciy.  Ik        613 

266.  There  is  no  difference  between  a  note  indorfed 
hiank,  and  a  note  payabk-to  bearer,  tbey  both  go  by  de- 
Imryt  and  pofTcfllon  proves  pr^rty  in  both  cafes.  IL 

(V,  3  JSurr.  1516.**!  Burr.  451.— i  ML  485.) 

267.  A  bin  of  exchange  being  drawn  by  A.  on  B.  pay-  SpeaA  m» 
aUe  to  C^  or  order,  and  indorfed  by  C.  in  thefe  words,  darftmrnt. 
**  the  within  muft  he  credited  to  D.  value  nx  account,*' 
and  D.  beingr  indebted  to  B«  and  the  biU  fent  to  fi*  and. 
accepted  by  nim,  and  he  having  gtvsea  D.  notice  tllat  iw 
bd  received  it  and  placed  it  to  D's.  account,  this  is  fuch 
a  fpecial  indorfement  as  reftrains  the  negotiability  of  the 
bJIL 

JbdMT  and  o^iir^  v*  Gmoarmori  tf  BwA  ofEnglmJL 

615  to  4iS 

26ft.  And  if  aftcrwafds  a  foqpd  indorfement  purpordng      Foi^  «- 
to  be  by  D.  to  pay  to  £•  or  order  is  written  upon  fuch  dorfemeac,itf- 
bill,  and  the  bill  diicounted,  the  perfoa  diicounting  it  (haU  ^^^^ 
land  to  the  lols.  Ih. 

269«.  And  if  an  agent  of  A.  B.  having  become  infoIvent»-     %L 
pajr  ^e  money  fbr  A.  and  take  up  fuch  bill.  A*  may  reco- 
ver back  the  money  in  an  adion  for  money  had  and  re- 
ceived. Ih. 

A  blank  indorfement  makes  the  bill  payable  to  bearer^ 
hut  by  a  fpecial  indoifement  the  bolder  may  ftop  the  nego- 
tiability. A 

270.  Aa 


go 


Bfils;  anB  £U)te0. 


Bmglafs.  ^  ^ 

Pcmaodon  270.  In  an  a^ion  agatnft  the  indorfer,  if  the  declafatKn 

:ccpcor»refu£il.  ^^  ^^^  allcdge  a  demand  on  the  acceptor,  and  refufa]  by 
him  on  the  day  when  the  bill  became  payable,  ft  is  tnor  and' 
not  cured  by  verdift,  for  the  acceptor  is  firft  liable. 

Rujbton  V.  ^fpinalL         Page  654  to  659 
(V.  Ttndallv,  Brown.     1  D.  ^  E.   167.) 


Notice  to 


271.  So  if  the  declaration  do  not  alled^  notice  to  the 
defendant  of  fuch  demand  and  refufal  by  the  acceptor.      U. 

Per  Lord  Mansfield^  J. — ^Where  plaintiff  totally  omita  to 
ftate  his  title  or  caufe  of  a6iion,  it  need  not  be  provCv*  at* 
the  trial,  ^nd  therefore  there  is  no  room  for  prefumptioo  of 
proof.  The  promifc  alledged  to  have  b»;en  mad^  by  the 
defendant  is  an  inference  of  law,  and  the  declaration  does 
not  contain  promifes  from  which  fuc*.  an  Inference  can  be 
'   •  '  drawn.  Ih, 

Notice  when.       ^7^'  ^^  ^^^^  parties  live  at  a  ^ftance,  the  notice'  ought 
to  be  given  by  the  firft  poil. 


Excafc,  b^k- 
ruptcy. 


It  is  not  an  excufe  for  not  making  a  demand  on  a  note 
w.  bill,  or  .for  not  giving  notice  of  non-payment,  that  the 
drawer  or  acceptor  nas  become  a  bankrupt,  as  many  means 
may  remain  of  obtaining  payment  by  the  afllftance  of  friends 


or  othcrwife. 


Formoncy 
won  at  pUy. 


Ufurioos 
tgrermcat. 


273.  A  bill  of  exchange  or  promifToiy  note  for  money 
won  at  play  ys  void  in  the  hands  of  an  indorfee,  though  for 
valuable  confideration  and  without  notice. 

Peacock  v.  Rhodes*         614,  713,  715 

274.  In  an  adlion  on  a  bill  of  exchange,  if  there  is  a 
jJea  of  an  ufurious  agreement,  and  that  the  bill  was  given 
m  confeqdence  thereof,  the  plaintifiF  may  traverfe  the  ufurious 
agreement,  and  conclude  with  a  verification. 

Smith  V,  Dwers,         412  to  414 

Per  Buller,  J. — When  the  whole  of  tbe  matter  of  the 
plea  is  denied  in  the  replication,  it  muft  conclude  to  tfic 
country,  but  when  a  particular  fad  alledged  in  the  plea  is 
feledled  and  denied,  then  the  replication  muft  conclude  with 
an  averment.  Jl* 


^75- 


If 


BfiSfic  anH  Botes. 


191 


I  DynfirJ  SLJxd  Eqfi. 

275.  If  the  holder  give  time  to  the  acceptor  of  a  bill  of      Holder  givet 
exchaiyge,  or  drawer  of  a  promiffory  note  after  it  haa  beea  «-n«e  to  aiici>- 
diJhooouredy  the  indorfer  ia  difcharged.  '^' 

Tuidal  and  others  v.  Brown*         P<tgc  1 67 
(v.  DougL  654.) 

276.  Notice  of  a  biU  of  exchange  or  promiflbry  note      KorLeorbe- 
being  diihonoured^  muft  come  from  the  holder.  JPS^  dHhnooiucd 

277.  What  is  reafonable  notice  to  the  indorfer  of  non-      RcaGDnaUe 
payment  by  the  drawer  rf  a  promilTory  note,  or  acceptor  J?°^^^c  to  in^kir-. 
of  a  bill. of  exchange^  is  a  queftion  of  law  arifmg  from  the  j*^^"* 
particular  fa6b.  lb. 

278.  Where  the  note  became  due  on  the  fifth  of  OQoLcr^      Id. 
tKe  indorffde's  clerk  called  on  the  drawer  Donaldfon^  at    10 
o'clock  in  the  morning,  and  not  finding  him  at  home,  left 
word  that  the  i^te  was  due»  and  defired  that  the  drawer 
would  fend  for  it  to  his  matter's  and  take  it  up,  and  on 

the  6th  called  again  on  the  drawer,  who  told  him  he  would 
take  it  op  that  day  within  the  banking  hours,  which  not 
being  done,  the  other  called  on  the  drawer  again  on  the 
7th,  and  not  finding  him  at  home,  then  tendered  it  to  the 
lodorfer,  and  all  the  parties  lived  within  twenty  three  mi- 
mates  walk  of  each  other ;  the  indorfier  was  difcharged  by 
the  laches  of .  the  holder,  notwithftanding  he  had  notice 
from  the  drawer  on  the  6th,  that  he  could  not  pay  it.      IL 

279.  tn  this  cafe  even  if  the  notice  had  been  given  qn      Credit  given 
the  fixth,  it  would  have  been  too  late,  becaufe  the  plaintiffs  to  drawer, 
had  given  credit  to  the  drawer  of  the  note.  lb,         171 

280.  The  notice  here  proceeded  from  the  maker  of  the      Notice  from 
note,  but  it  ihould  have  been  from  the  holder  himfelf.       lb.  holder. 

281.  Where  the  drawer  of  a  promiflbry  note,  or  the  ac-      Notice  next 
ceptor  of  a  bill  of  exchange  do  not  live  in  the  fame  place,  pod. 

the  holder  mull  write  by  the  next  poft  after  the  bill  is  dif- 
honoured.  lb.         168 

Per  Buller^  J.— The  purpofe  of  giving  notice  is  not  merely 
that  the  indorier  (hould  know  the  note  is  not  paid,  for  he  is 
chargeable  only  in  a  fecondary  degree ;  but  to  render  him 
liable,  you  mufl  (hew  that  the  holder  looked  to  him  for 
payment,  and  gave  him  notice  that  he  did  fo.  The  indorfer 
aight  have  notice  from  the  bolder«-*and  yet  not  be  liable^ 


I^s 


eMdkioMi 


as  where  it  is  ifitimated  to  him  that  ere£t  fer  Mf  tilM  ii 
given  to  the  accepCoTy  tho"  there  ia  no  ppefcribcd  formfsi 
dis  kind  of  notice^  yet  it  mvft  import  that  the^ofder  Jooks 
on  the  iodorfer  w  Hable  9kttd  ex^t6ts  psynient  from  hio^ 
that  he  may  hav^  his  remedy  orer  by  an  early  appHcation. 

Timifli  znd  Others  w  Br,own.         Bage  167 

282.  Where  a  bul  of  exchtogie  was  dawn  upon  A.  reM» 
ing  in  LondoUf  by  a  confignor  of  goods  living  abroad^  vhA 
on  its  being  prefented  for  acceptance,  A.  (aid  he  could  net 
then  accept  becaufc  he  did  not  Know  whether  the  fhip  would 
arriTC  at  London  or  BrifioU  on  whidi  D.  the  hokier  agreed 
to  leave  it  for  fome  time  refesviog  the  liberty  of  proteftii^ 
ft  for  non-acceptance  in  cafe  A.  did  not  accept  on^  a  iecond 
application.  A*  faid  the  bill  woul4  be  paid  even  if  the  (hip 
were  loft,  this  is  only  a  conditional  acceptance  dejiecKfiDg 
on  two  events,  the  (hip's  arrivtn?  fn  London^  or  being  loft, 
and  B.  having  the  liberty  of  refbfing  fuch  conditional  accept 
tandf,  precludes  himfHf  from  recovering  againft  A*  by  after- 
wardk  noting  the  b31  for  non-acceptance. 

Sfroat  V.  Matbcwi*  i92 

z87.  Whether  a  conditional  or  au  abfolute  aeceptaace  h 
a  queftion  of  law.  Jk 

2S4«  Upon  a  reqneft  to  A.  to  accept  a  bjll,  and  to  draw 
ilpon  B.  ior  the  fame  fum,  the  mere  a6i  of  drawing  upon 
B*  does  not  amount  to  an  acceptance. 

Srnub  Y.  I^t^,         269 

385.  And  if  alter  B's.  refuiing  to  accept  the  biD  drawa 
en  him  by  A.  A  pays  the  bill  drawn  on  hmt  for  the  Iranenr 
of  the  drawer,  he  may  recover  back  the  amount  of  it  firom 
the  drawer  in  an  aflion  for  money  paid,  laid  out  and  ez- 
pCTided.  3: 

The  court  wiR  not  imply  a  contraA  which  the  parties 
themfdkes  refiifed  to  enter  into.  A 

^^QQ^  So  ^85.  A.  a  creditor  of  B.  to  the  amount  of  one  knn^rcd 

bands  of  drawee.  *(^^  fifteen  pounds,  took  his  bill  for  twenty  ponnds  on  C. 

who  had  not  then  nor  afterwards  any  effe^  of  -  B.  in  his 
hands,  the  bill  when  due  was  diflionoured^  and  no  notice 
thereof  was  given  by  A.  to  B.  Iffl  A's.  demand  on  the 
Mi  was  not  difcharged,  but  he  may  fue  out  a  conuniffioii 
of  bankrupt  agatnil  B.  and  his  debt  will  fnpport  it* 

JMokf^  aadaflotheraSgneet  of  i^^Am/T.  BoUim^ 

287.  Notice 


CoB^tional 
or  ftbfolute  ac 
ceptance,  quef* 
timiofiaw. 

What 
imount*  to 
acceptance. 


Id. 


iBiUfi  m^  istma*  193 

I  Dttrnford  and  Eajf. 

387.  Notice  of  a  bill's  being  difhonored  by  the  drawee  it      Notice,  no 
not  necellary  to  be  given  to  the  drawer  i£  he  has  no  effcAs  *f^^  "*  *"*°^ 
in  the  hands  of  the  drawee,  either  at  the  time  of  drawing,  ^       ^*** 
or  when  the  bill  becomes  due. 

Bkker^kc  and  another  aiiignees  of  Rekhard  v.  Bo/Iman, 

Page  405 

a88  Per  Bulkr^  J. — The  notfce  is  ncceffary  upon  the  Notice,  mhj 
pnrfumptiony  that  the  bill  is  drawn  upon  the  acceptor  on  ^^*^^^Pf- 
account  of  his  having  effedts  of  the  drawer  in  his  hands, 
and  if  he  has  notice  of  non-acceptance,  or  non  payment,  he 
may  withdraw  them  immediately,  but  if  he  has  no  effed^s 
in  the  other's  hands,  then  he  cannot  be  injured  for  want  of 
notice — where  a  bill  is  accepted,  it  is  prima  facte,  evidence 
that  there  were  eifedls  of  the  drawer  in  the  hands  of  the 
acceptor.  /2« 

289.  Per  AJhhurfi^  J.  If  the  drawer  has  no  goods  .in  ^he 
hands  of  the  drawee,  it  is  a  fraud  in  itfelf,  and  if  that  can 
be  proved,  the  notice  may  be  difpenfed  w'th,  and  in  t^is 
cafe  it  appears  that  at  the  time  of  drawing  the  bill,  the 
drawer  fo  ^r  from  having  any  effeds  in  the  handc  of  the 
drawee,  was  a6^uaUy  indebted  to  him  to  a  large  amount 

a. 

290.  Where  a  payee  of  a  bill  of  exchange  indorfes  it  to  InHorfcment 
A.  and  B.  as  executors,  they  may  declare  as  fuch  in  an  ^°  -^  *'  cxecu^ 
adUon  againfl  the  acceptor. 

K'n^  and  others.  Executors,  l^c*  v.  Thorn*         487 

291.  In  an  a6kion  by  indorfoe  againd  the  acceptor  of  a      Hand  writ- 
bill  of  exchange,  it  is  neceifary  to  prove   the  had  writiiig  ing,  firCL  indor- 
of  the  firit  indorfer,  notwithilanding  fuch  indorfement  was  ^^''* 

on  the  biU  at  the  time  it  was  accepted. 

Smith  V.  Chejer*         6s^ 

292.  For  Per  BuUery  J.  When  a  bill  is  prefcnted  for  ^ceptcr  can- 
acceptance,  the  acceptor  only  looks  to  the  hand  writing  of  not  dilputehaid 
the  drawer,  which  he  is  afterwards  precluded  from  difput-  wnting,dr-w«f. 
ing,  for  which  reafon  alfo  the  acceptor  is  liable,  though 

the  bill  be  forged.  6$$ 

Per  Grofe^  J.  A, bill  of  exchange  is  no  payincnt  to  the 
perfon  in  whofe  favour  it  is  drawn,  unlcfs  it  is  indorfcd  by 
him  -  Lord  Mansfield  has  faid  there  may  be  great  hardfhfp 
in  this  proof  of  the  hand  writing  of  the  firtt  indorfer  in  the 
cafe  of  foreign  bills.— but  Per  AJhhwrfl^  J.  The  law  is  fo 
.  Vol.  I.  N  fctUcd. 


1 94  Btils  ettD  jSiotee* 

fettled,  and  if  it  were  not  fo,  there  woilld  be  no  difference 
in  this  cafe  between  feilla  payable  to  ordtr  to  bearer,  9nd  it 
would  open  a  door  to  great  fraud. 

Smi/h  r.  Che^cr.         Page  6^4. 
(V.  46.  ^J?.  28.) 

Notice  de-  294*    If  the  indorfee  of  an    inland  bill  not  due,    pre- 

\»y*id'  fcnt  it  for  acceptance,  which  is  refufcd  and  delayed,  giving 

notice  to  his  indorfer,  the  indoiftr  will  bt  dhcharged. 

GooMI  and  others^  v.  DcUej.  71a 

(Sec  Bkfardy.  Hirfi  and anothtr^     5  Bmrr,  2670.) 

Propofalt*  295.  And  a  fubfequent  propofal  by  the  indorfer  to  pay 
f«y,  ignoiant  ^^^  bill  by  inftalments>  inadc  without  the  knowledge  of  the 
ot  «c*  cs.  indoi  fce*»  laches^  is  not  a  waiver  of  the  want  of  notice.      Ik, 

I<).  296.  This  a£lion  was  brought  by  the  indorfee  againft 

th^jndorfer,  and  the  circumftances  were,  that  a  bill  of  ex- 
thange  ^'as  on  the  4lh  of  Naivembery  1 786,  drawn  by  oiw 
LutvAch^  on  John  Ruiter^  in  favor  of  the  defendant,  at 
fixty-five  days  after  d^te,  the  defendant  indorfed  it  to  the 
'plaintiff,  who  tendered  it  to  Rutter  for  acceptance  on  the 
•^ih  of  NovtmbfTj  when  it  was  refufed ;  the  plaintiff  never 
gave  any  notice  of  the  refufal  till  the  6th  of  yanuary^  when 
^y  letter  the  plaintiff  informed  the  defendant  merely  of  the 
ireturn  of  the  bill,  but  no  circumllance  of  the  tender  and  re- 
fufal by  RutUr  ;  the  bill  expired  on  the  1  ith,  and  the  next 
day  the  defiendant  made  a  propofal  to  pay  the  bill  by  io« 
ftalments.  Heathy  juflice,  before  whom  the  caufe  was  tried, 
Vas  of  opinion,  that  this  propofal  being  made  undti  igno- 
rance of  the  circumftances  of  the  cafe,  that  the  defendant 
was  difcharged  by  the  laches  of  the  plaintiff.  lb* 

1 9  7 .  P^  Buller^  J.— In  the  cafe  of  Blefard  and  Hurfi^  there 
was  an  exprefs  promife  to  pay  by  the  indorfer,  in  this  cafe 
Iherc  was  only  a  conditional  promife  to  pay,  made  by  the 
defendant,  under  a  total  ignorance  of  all  the  circumftances 
yelative  to  the  bill  having  been  diflionored. — If  the  ackion 
had  been  brought  againft  the  drawer,  I  fhould  have  been 
willing  to  let  in  the  affidavit,  to  fhcw  that  the  drawer  had 
no  effedls  in  the  ihands  of  the  drawee,  and  that  would  be 
like  the  cafe  of  Bicien&ke  v.  BoUman,  714 

»58.  P^r  Grofiy  J, — If  there  be  any  difference  between  the 
cafe  of  Bfefard  and  Hurjt^  (5  Burr,)  and  the  prefent,  it  is 
in  favor  of  this  defendant,  for  at  the  moil  this  was  only  a 
condfUonidpffer  to  pay,  but  that  was  a  poiitive  promife  by 
the  defen(SSN»4ake  up  the  bilL  Ih* 

a99.  The 


Bflto  anU  l^oteg.  195 

DuntforJ  and  Eq/l. 

299.  TbedTJedion  ariiing  from  want  of  notice  of      Noeffcasin 
non-acceptance  of  a  bill  of  exchange,  from  the  holder  to  ^^*  J*^ 
the  drawer,  is  done  away,  by  fhewing  that  the  latter  had 
no  effe^  in  the  hands  of  the  drawee  at  the  time,  becaufe 
the  drawer  nuift  know  that  he  had  no  right  to  draw  on  the 
drawee. 

Rogtrt  V.  Stephens.         Page  713 

300.  ^uare,  how  far  this  rule  holds,  if  the  drawer  (hew  .  Q5»crc  if  in- 
from  other  circumflances,  that  in  fa£k  he  fuftained  an  in-  ^^^  "  ^^  ' 
jury  for  want  of  fuch  notice.  IL 

301.  But  at  any  rate,    a   fubfequent  promife  by    the      Subfcqucnt 

drawer  to  pay  the  biU,  is  a  waiver  of  the  want  of  notice.  P^*»"*/**  ^"^*=*' 
*    '  '  _,     ot  notice. 

302.  And  if  on  demand  made,  the  drawer  anfwe^  that>.  What  cquira- 
«  the  bill  muft  be  paid,"  it  is  equivalent  to  a  promjfe  to  ^^«»*  "  promife 
pay,  and  it  is  an  admiffion  that  he  had  no  elTedis  in  the    ^^^* 
hands  of  the  drawee,  and  that  he  fuftained  no  damage  for 

want  of  notice.  lb.  713 

303.  And  it  is  an  admiflion  by  the  drawer,  that  he 
had  no  e^et^ts  in  the  hands  of  the  drawee,  and  that  he 
fuftained  no  damage  for  want  of  notice  that  the  bill  had 
been  paid; — it  would  not  be  a  fufficient  excufe  for  the 
drawee  to  (ay  that  he  had  no  efte^U  belonging  to  the 
drawer  in  his  hand8,^n  this  cafe  it  was   proved  that  in 

*  point  oi  fa6l  he  had  none.  lb. 

304.  When  a  foreign  bill  of  exchange,  payable  forty      Protcftfor 
days   after   fight,  is  refiifcd  acceptance,  and  an  adion  is  fo°n^n-^My-^* 
brought  in  order  to  charge  the  drawer,  proof  of  the  noting  ment. 

of  the  bill  for  non-acceptance,    is    not  fufficient,  without  . 
proving  that  it  was  alfo  protefted  for  non-4tcceptance,  though 
there  be  a  fubfequent  proteft  for  non-payment.  lb. 

305.  In  this  cafe  the  plaintiff  declared  as  payee  of  a      Nocfr«a«, 
bin  of  exchange,    at  forty  days  fight,  for  eighty  pounds,  ^^'  P'**^*"- 
vake  received,  for  the   ufe  of  IVilliam  Cahert^  drawn  by 

the  defendant  on  Meffrs.  Berbeck  and  Blacky  Londoftj  And 
which  on  being  tendered  for  acceptance,  was  refafed,  for 
which  it  was  then  noted  for  non-acceptance,  and  afterwards 
protefted  for  non-payment ;  the  defence  fet  up  was  want  of 
a  proteft  for  non-acceptance,*  and  notice  to  the  drawer^ 
this  was  rebutteid  by  (hewing,  that  neither  at  the  time,,  or 

N  2  aftetwards. 


I 
/ 


' 


196  Btfls  anu  iSoteg. 

afterwards,  the  drawees  had  any  eflfeAs  of  the  drawer*!  h 
their  hands,  Lord  Kenyan  ruled,  that  under  tbefe  circam^ 
ilances,  a  protcfl  for  non-acceptance  and  notice,  were 
neceffary. 

Rogers  v.  Stefijens.         Page  71 

ConficVratioiii       306.  Per  ^Jhhutfi  J.— As  between  the  drawer  and  th^ 
ongiuai  parties,  payee,  the  confideration  may  be  gone  into,  yet  it  canm 

between  the  drawer  and  an  indorfcei  and  the  reafon  is,  bci 
caufe  it  would  be  enabh'ng  either  of  the  original  parties  t( 
afTid  in  a  fraud ;  this  rule  is  founded  ]^urely  on  principl 
of  law,  and  not  on  the  cuftom  of  merchants. — The  cuflc 
of  merchants  only  edablifhcs,  that  fuch  an  infbrument  roa^ 
he  endorfed,  but  the  cfFedl  of  that  indorfement  is  a  queftioi 
of  law,  which  is,  that  as  between  the  original  parties  th^ 
confideration  may  be  enquired  into,  though  when  third 
Tons  are  concerned,  it  cannot. 

Lickbarronv  v.  Mafon,         7] 

307.  (Vide  I  Black.  408,  445. — 3  Burr.  ^^IS* — So 
fecms  as  to  a  fet  off  by  the  drawer  for  a  debt  due  by  payc 
3  Burr,  iSi^t   1527.     ^  Burr.  2240.) 

lnt«rcft  he-  308.  Where  a  bill  indorfed  over,  is  not  duly  paid,  tbj 

)vt\ds^ereeMt.    indorfec  may  charge  the  indorfer  with  intereft,  cxchan[ 
^      and  other  incidental  expences,  beyond  the  amount  of  fii 
pounds /^T  cent,  if  fuch  charges  are  reafonably  warranted  by' 
ufage,  and  not  made  a  colour  for  ufury. 

jiuriol'v.  Thomas  •        52 

3  DurfiforJ  ^nd  Eafi, 

KT  ..  '^j^-r  J  ^09.  Where  a  promiflbry  note  after  it  was  due  and 

Note  indorlcd  ,,.^^,r  -iri  1        i« 

after  due,  cvi-     "^^  ^^^  noted  tor  non-payment,  was  indorled  to  the  plaiih 

deu.-e  of  pay-     tiff,  Who  fued  the  maker  upon  it,  the  latter  was  entitled  to 

meet.  go  into  evidence,  to  (hew  that  the  note  was  paid  as  between 

him  and  the  original  payee^  from  whom  the  plaintiff  rc> 

ceived  it* 

Broivn  v.  DavieSf  /T;  29  Geo^  3.         9o 

H.  310.  In  this  cafe  the  defendant  was  the  maker  of  apro- 

miflbry  note»  drawn  the  6th  OBober^  1788,  payable  to  one 
Sandal^  or  order,  on  the  1 3th  Nonyember^  and  he  had  in- 
dorfed it  to  one  Taddy^  who  had  noted  it  for  non-payment^ 
and  afterwavds  on  the  6th  December^  the  defendant  paid 
Sandal^  but  negle6led  to  take  up  the  note ;  Caudal  having 
paid  Taddy^  got  the  note  again,  and  paffed  it  afterwards  to 
the  plaintiff^  who  How  brought  his  adion  againft  the  de« 

fendant  9 
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fendant ;  it  was  rcfolvcd  that  the  defendant  (hould  have  been 
admitted  to  give  evidence  of  thofe  &6l8,  and  that  the  no- 
ting fdr  non-payment,  was  a  ftrong  circumftance  .of  fufpi- 
cion,  and  made  it  incumbent  on  the  party  receiving  it^  to 
enquire  whether  it  was  a  good  note. 

Brottm  V.  Da%}U»9  H»  t^  Geo,  3.         Page  80 

311.  The  fame  rule  holds  in  all  cafes  where  ^he  note  is      Ipdorfcd  ^ 
endorfcd,  after  it  is  due.  lb.  ^"  ^"*- 

and  Taylor  v.  hfather^  E,  2*]  Geo.  3.     n.  83 

312.  This  was  an  a6^ion  by  indorfee,  of  a  promiilbry 
note  againd  the  maker,  indprfed  fome  time  after  it  wat 
due. 

« 

313.  Per  Bullerj- — It  has  never  been  determined  that  a 
btQ  or  note  is  not  negotiable  after  it  becomes  due,  but  if 
there  are  any  circumilances  of  fraud  in  the  tranfa^ion,  ai^d 
it  comes  into  the  hands  of  a  plaintiff  by  indorfement,  after 
it  k  due,  the  jury  upon  the  (lighteil  circumilances,  ought 
to  prefume,  that  the  indorfee  yraa  s^^uainted  with  the 
Crauid.  Jb. 

314.  Where  a  bill  of  exchange  was  drawn  by  the  de-      Fiaition 
,  licBdant  and  others,  on  the  defendant  alone,  payable  to  a  py'^ 

fifiitious  perfon,  (which  was  known  ^q  all  th^  parties  con- 
cerned in  drawing  the  bill'i,  and  the  defendant  received  the 
nlue  of  it  from  the  fecond  indorfer,  it  was  held  that  a  bona 
fde  holder,  for  a  valuable  con  fids  ration,  might  ^cover  the 
amooBt  of  it,  in  an  a6lion  agiiinft  the  acceptor,  for  money 
paid,  or  money  had  and  received. 
I  Tatlock^.  Harris.     E.  2^  Geo.  y         174 

315.  Per  Lord  Jir«ijfo«.— The  defendant  being  a  debtor 
to  the  houf«:  of  Lenu'u  and  Potter^  drew  a  bill  which  he  de- 
livered to  them,  and  drew  it  in  terms  which  could  not  be  • 
proTed  in  a  fuimal  manner;  he  was  not  only  privy  to  the 
tranfadion,  but  the  very  negotiator  of  it,  and  by  drawing 
H,  he  put  himfelf  in  a  fituation  to  pay  what  he  was  in  con- 
science bound  to  pay ;  therefore  it  was  an  appropriation  of 
^  much  money  to  be  pai4  to  the  p^fon  who  ihould  become 
liolder  of  the  bill ;  we  do  not  n[iean  to  infringe  the  rule  of 
hw,  that  a  chofe  in  aSion  cannot  be  transferred,  but  we 
wnfidcr  it  as  aa  agreement  between  all  the  parties,  to  ap- 
propriate fo  much  property  to  be  carried  to  the  account  of 
^  holder  of  the  bfll.  ^h. 


? 
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3 .  Dumford  and  EafI, 

3x6.  A  bill  fo  drawn,  is  in  its  legal  operation  payable 
to  bearer,  and  may  be  declared  on  as  uich. 

Same.  Veres,  Lewu.     i?.  29  (?.  3.         Page  182 

(Sec  Ward  v  Evans*     z  Lord  Ray.  930.) 

317.  And  fo  bdd  in  Minei  v,  GUfon.      M.  30  Gt9.  3. 

481 

318.  In  this  cafe  alfo,  a  bill  was  draWn  in  fevor  of  a 
fiditious  payee,  which  was  known  to  the  acceptor,  as 
well  as  to  the  drawer. — The  name  of  fuch  payee  was  m- 
dorfed  on  the  bilL — An  innocent  indorfee  may  recover  on 
fuch  bill»  againii  the  acceptor,  as  a  bill  payable  to  bearer. 

319.  Mutual  credit  may  be 'Con(lituted»  though  thepar« 
ties  did  not  mean  particularly  to  trull  each  other;  as  if  a 
bill  of  exchange,  accepted  by  A.  ?et  into  the  hands  of  B. 
and  6.  buy  goods  of  A.  there  is  mutual  credit  between 
A.  and  B.  though  A.  do  not  know  that  the  bill  is  in 
B's.  hands. 

^  Hanhej  v.  Smth.         507 

320.  The  acceptance  of  the  drawee  1%  prima  facte  evi- 
dence of  his  having  effeds  of  the  drawer  in  his  hands- 

Vere  v.  Le^ivii.  183 

[V.Simmonds  V,  Parnunter,  1  HTtij,  185.J 

If  a  defendant  fued  on  a  bill  of  exchange,  faffer  judg- 
ment by  default,  he  admits  that  he  is  liable  to  the  amount 
of  the  bill,  and  therefore  though  the  bill  muft  be  pro- 
duced on  executing  the  writ  of  enquiry,  it  need  not  be 
proved. 

Green  v.  ffeame.     J?.  29  Geo*  3.        ^30 1 

Rcafon  for  321.  The  only  reafon  for  producing  the  bill  is,  to  fee 

producing  bill,     whether  or  not  any  part  of  it  has  been  paid.  Ih. 
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default^ 
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Bank  notes. 


Tender  of 
bank  notes. 


322.  Bank  no.tes  are  money  within  the  annuity  ad  17 
Geo.  3.  c.  26.  and  may  be  ilated  as  fuch  in  the  memon'al. 

Wright  V.  Reed.     H,  30  Geo.  3.         554 

323.  A  tender  of  bank  notes  is   good,  unlefs  fpecidSj 
objeded  to  on  that  account,  at  the  time.  Jh. 

(Vide  1  Burr.     Miller  v.  Race^  452.) 


In 


BiQd  anti  I^CiOf.  199 

4  Dum/brd  and  Eqft, 

In  an  ad  ion  by  the  indorfec,  againft  the  acceptor  of      Evidence, 
a  biH,   drawn  payable  "  to  A.  or  order,"  the   defendant  jn^o'fcment, 
may  ihew  that  the  perfon  who  indorfed  to  the  plaintiff,  was  fame  name. 
not  the  real  payee,  though   his    name  be    the  fame,  and 
though  there  be  no  addition  to  the  name  of  the  payee  on 
the  bilL 

Mead  V.  Toung,     Mkb,  31  Ceo,  3.         Page  28 

324.  If  a    bill   payable  to   A-    or  order,  got  Into  the      '^' 
handa  of  another  perfon  of  the  fame  name  as  the  payee,    ^^^^* 
mud  fuch   perfon  knowing  that  he  is  not   the  real  perfon 

in  whofe  favor  it  was  drawn^-  indorfe  it,  he  is  guflty  of 
forgery. 

Jh.  28 

325.  Per  Bulier  J. — It  is  incumbent  on  a  plaintiff,  who      Id* 
foes   on   a  bill  of  exchange,  to  prove  the  indorfement  of 

the  perfon  to  whom  it  is  really  payable. — The  plaintiff  in 
this  cafe  cannot  recover,  fince  he  derives  his  title  under  a 
forgery. — Per  Grofe^  J.  A  bill  of  exchange  is  only  a  tranf- 
fer  of  a  choje  in  aSion,  according  to  the  cuftom  of  mer- 
chants ;  it  is  an  authority  to  one  perfon  to'  pay  to  another, 
the  fum  which  is  due  to  the  fit  ft  ;  the  drawee  by  accep-  * 

taoce,  only  engages  to  p^y  the  contents  to  the  perfon  named 
ia  h,  or  his  order.  3j 

Per  jf/bhurflf  J. — ^This  is  diftinguifliablc  from  the  cafe|pf 
Miller  T.  Racef  for  there  the  note  was  payable  to  bearer ; 
in  fuch  cafes  the  bearer  who  purchafes  for  2^  valuable  con- 
aeration,  and  without  notice  of  any  fraud,  is  entitled  to 
receive  the  contents  of  the  bill ;  and  payment  to  him  is  a 
difcharge  of  the  drawer,  30 

326.  Three  days  grace  are  allowed  on  inlan4y  as  weU  as     Days  of  grace, 
on  foicfga  bills  of  exchange,  and  on   promiffory  notes,  for  promiffory 

the  3d  and  41  h  ylun.  c,  9,  puts  the  latter  on  the  fame  foot-  °^'^* 
ing  as  ii)land  bilU  of  exchange,  in  all  refpe^s. 

Brown  V.  Harraden,     H\IL  31  Geo.  3.  151 

327.  Per  Lord  Kenyon, — Lord  Holt  particularly  adhered      Holt'j  opi- 
to  his  opinion,  before  the  ftat.  of  jinn,  that  no  adion  could  nion. 

be  maintained  on  promiffory  notes,  as  inftruments,  but  that 
they  were  on]y  to  be  confidered  ^s  evidence  of  the  debt. 


328-  The 
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4  Durnford  and  Eaft, 

328.  The  provifions  of  the  9th  &  loth  W.  I.  c,  17, 
refpcAinp  protcfts  of  inland  bills,  do  riot  apply  to  fuch  tiDs 
as  are  made  payable  after  fight. 

Leftley  v.  Mills.     HU  3 1  Geo.  3.         Page  1 70 

J^ATTf . — Whether  the  acceptor  of  an  inland  bill  be  bound 
to  pay  it  on  demand,  at  any  reafonable  time  of  the  third 
day  of  grace,  or  whether  he  be  allowed  the  whole  of  that 
day  to  pay  it  in,  for  the  court  will  not  take  notice  of  bank- 
ing hours.  Ii» 

Noting  is  unknown  to  the  faw,  as  diftinguiflied  from 
the  proteft,  of  which  it  is  merely  a  preliminary  ftep.         Ih. 

329.  Per  Lord  Kenyan. — The  cafe  (lands  thus,  that  the 
plaintiff  being  the  onginal  indorfer  of  the  note,  calls  on  the 
defendant,  who  appears  on  the  record  to  be  a  fubfequeot 
indorfee,  and  nothing  can  be  clearer  in  law,  than  that  an 
indorfee  may  refort  to  either  of  the  preceding  indorfers  for 
payment,  whereas  the  prefent  adlon  is  an  attempt  to  re* 
verfe  this. — ^The  plaintiff  has  Hated  fadls  fubveriive  of  his 
title.  171 

330.  Therefore  an  acceptor  of  fuch  bill,  who  refufes 
payment  on  the  third  day  of  grace,  is  not  liable  to  any 
charge  for  the  noting  of  the  bill.  lh» 

331.  In  an  adion  on  a  promiflbry  note  againfl  three  pcr- 
fons,  two  of  whom  were  dated  to  be  outlawed,  and  the  lafl 
pleaded  non-aflumpfit,  tht  declaration  mifnamed  one  of  the 
parties,  whofe  name  was  on  the  note ;  it  was  adjudged  that 
at  the  trial,  the  defendant  who  had  pleaded,  might  avail 
himfelf  of  this  variance  betjiireen  the  inftrumcnt  declared  on, 
and  that  offered  in  evidence. 

Gordon  v.  jiu/lin  and  others.         61 1 

332.  If  the  payee  of  a  promiflbry  note  pay  the  amount 
of  it  to  an  indorfee,  after  the  bankruptcy  of  the  maker,  he 
may  recover  againfl  the  maker,  notwithflanding  his  bank* 
ruptcy  and  certificate* 

Hoivis  V.  IVtggtns.  Trin.  32  Geo.  3.         714 

Per  Curiam. — When  the  plaintiff  paid  the  bill,  a  new 
caufc  of  aAion  arofe  againfl  the  drawer,  for  at  the  time  of 
the  bankruptcy,  this  plaintiff  had  no  demand  agaiiifl  the 
bankrupt,  io  that  he  could  not  prove  the  debt  under  the 
commimon.  ^i^ 

333-  ^ 
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4  thtrnfird  and  Ec^. 

333.  If  an  agent  employed  by  the  indorfccs  of  a  b»ll  to      ^^'"*; ;]?"" 
get  it  difcounted,  warrant  it  to  be  a  good  one,  his  em-  '*°*y  °*  °"*- 
plojers  are  bound  by  his  ad,  and  are  liable  to  refund,  if  the 

hill  be  afterwards  difhonouxed  by  the  acceptor. 

Fam  and  other s^  v.  Harrtjon  and  others.         Page  177 

334.  If  feparate  a^lions  be  brought  again  ft  the  acceptor      CofU. 
and  indorfers  of  a  bill,  the  court  will  ftay  proceedings  againfl 

any  of  the  indorfers,  on  payment  of  the  bill  and  cofls  of 
that  afUon,  but  not  againft  the  acceptor,  without  payment 
of  cofis  in  all  the  adions. 

Smith  ▼.  Woodcock.         691 
Do.  V.  Dudley. 

335.  The  holder  of  a  bill  fued  the  acceptor,  and  charg-  Holder  fii« 
^  <d  him  in  execution,  the  latter  having  obtained  hid  dif-  acceptor,^cii 
*  chafge  under  the  lord's  a6t,  the  holder  then  fued  the  drawer,  ' 

who  after  paying  the  bill,  fued  the  acceptor,  and  charged 
him  in  execution,  which  was  held  to  be  regular,  the  de- 
fndantA  having  been  charged  in  execution  at  the  fuit  of  the 
holder,  not  being  a  iatisfadion  as  between  the  drawer  al^d 
accqptor. 

Macdorudd  v.  Bovington.  Trin.  33^  Geo.  3.         8 25 

■ 

336.  Per  Buffer. — The  confequence  of  the  defendaats 
not  being  liable  in  this  adion,  would  be  this,  that  becaufe 
the  drawer  was  obliffed  to  pay  the  holder  of  the  bill,  the 
acceptor  would  be  difcharged  without  paying  either.         3. 

■ 

Henry  Blackftone, 

337.  The  indorfce  of  a  bill  of  exchange,  having      Holder  rc- 
icceived  part  of  the  contents  from  the  drawer,  cannot  re-  ^*^ef*"  '*"** 
cover  more  than  the  reddue  from  the  acceptor. 

Bacon  v.  Searks.     Mich.  29  Geo.  3.         88 

338.  Where  the  drawer  pays  the  whole,  the  acceptor  is      ^^ 
intirely  diichargcd.  lb* 

339.  Per  Lord  Loughborough. — ^When  a  bill  of  exchange 
IB  drawn,  the  drawer  orders  the  acceptor  to  pay  fo  much 
of  his  money  to  a  third  perfon ;  but  if  he  anticipates  the 
acceptor,  and  pays  the  money  himfelf,  he  thereby  releafes 
the  acceptor  from  his  undertaking,  fo  that  if  the  acceptor 
were  to  pay  the  bill  after  notice  given  him,  that  the  drawer 
had  already  paid  it,  an  afUon  would  lie  for  the  drawer, 
afainft  the  acceptor,  to  recover  bac^  the  money  fo  paid.     89 

(Othcrwifeifiadorfer  pays  part.    Vide  2  l^i/r.  262) 

240.  Drawer    ' 


202  IBiUi  anti  Botttt, 

Henry  Blackftone^ 
Drawer  340.  Drawer  of  a  bill  of  exchange  becomes  bai^krapt  be^ 

"nipt.  fore  it  is  due.     (v.  Bankrupt.) 

Brooks  ▼.  Rogers,         Page  64a 

BlUrcrttfed  341.  A  biH  of  exchange  haWng  been  refufed  payment 

acceptance.  )yy  the  acceptor  when  doe,  is  returned  to,  and  taken  op  by 

iMit  negotiable.     ^|^g  drawer,    it    cannot  afterwards  be  negotiated   by    the 

drawer,  for  it  ceafes  to  be  a  bill. 

Beck  V.  Robley.     Trm.  14  Geo.  3.  B.  R.  89 

342.  (Vide  3  i>.  fef  J?.  82.) 

Ivdorfement  3+3*  ^^  ^^^  diflblution  of  a  partncrfhip  between  A.  B. 
iBBomeofpart-  >nd  C.  a  power  given  to  A»  to  receive  all  debts  owing 
■c^^  to,  and  pay  all  thofe  owing  from  the  late  partncrfhip,  does 

not  authrorife  him  to  indorfe  a  bill  of  exchange,  in  the 
name  c^  the  partncrfhip,  though  drawn  by  him  in  that 
name,  and  accepted  by  a  debtor  to  the  partncrfhip,  after 
the  dilTolution ;  the  perfon  therefore  to  whom  he  fo  in- 
dorfes  it,  cannot  maintain  an  a^on  on  it  againft  A.  B. 
ind  C.  as  partners. 

JGIgour  V.  Finlyfon,  anJoibers,     JfftL  29  Geo,  3.*  1 55 

U^  344.  Neither  can  fucti  indorfee  maintain  an  af^xon  s^aroft 

A*  B.  and  C  for  money  paid  to  the  ufe  of  tlie  partnerfhip* 
though  in  fa6^  the  money  a^dvanced  by  him  in  dilconnting 
the  bill,  be  applied  by  B.  to  the  pa^yment  of  a  debt»  due 
iro|n  the  partnerfhip.  Ji, 

Ttfte  againft       345.  AJfumppi  by  payee  againft  dntwer  of  a  biQ  of  ex- 
change,    (v.  Limitaiions.) 

mtferfieim  v.  Lady  CarBfle:         631 

346.  A.  having  figned  hi8  name  to  a  blank  paper  duly 
p^e*  ftamped,  and  delivered  it  to  B»  for  the  purpofe  of  drawing 

a  bill  of  exchange^  in  tuc\i  manner  as  B.  fhould  think  fit, 
B.  draws  a  hiH  payable  to  a  fi^itious  payee,  or  order,  and 
indorfcs  it  for  a  valuable  confideration  to  C.  who  is  ignorant 
of  the  tranfafiion  between  A.  and  B  ;  C.  may  nuuntain  an 
adion  againft  B.  as  the  drawer  of  a  bill  payable  to  bearer, 
on  a  count  to  that  effed^. 

Collins  and  other f^  t.  Emett,     HiL  30  Geo,  3.         313 

li.  347.  Or  C.  may  recover  or  a  cottot,  fiating  the  fpecial 

ciicumftances.  Ih. 

348.  Par 


Henry  filackftone. 

348.  Pre  Lord  Loughborough, — A  bill  of  exchange  is  an 
authority  to  pay  piirfuant  to  the  order  of  the  payee ;  and  it 
is  alfo  an  undertakio?  to  pay  parfuant  to  that  order,  but  if 
there  be  no  petfon  who  by  any  pollibility  can  give  fuch  or- 
der, th^  engagement  muil  be  to  pay  the  bill,  and  if  the  or- 
der of  the  perfon  cannot  be  procured,  and  with  the  know- 
ledge and  privity  of  the  parties  who  make  the  bill,  fuch  a 
name  Is  put  in  as  cannot  give  an  prder,  it  is  in  effe(fl  and 
point  of  hw  the  fame  thing,  as  if  they  had  made  it  payable 
to  the  perfop  who  held  the  bill,  namely,  the  bearer. 

CoUitu  and  (^hersy  v.  EmeH.         P^gc  3tJ 

349.  If  a  bill  of  exchange  be  draWn  in  favor  of  a  fifti-      Fi£Utioo« 
tioiis  payee,  or  ()rd<;V,  with  the  knowledge  of  the  acceptor,  payee. 

as  .<'.^!l  as  the  drawer,  and  the  tiame  of  luch  fi^itious  payee 
be  tadorfed  on  it,  by  the  drawer,  with  the  knowledge  of 
tke  acoepcor ;  which  iiftitious  indorfement  purports  to.  be 
to  the  drawer  himfelf,  or  his  order,  and  then  the  drawer 
indorfcs  the  bill  to  an  innocent  indorfee,  for  a  valuable  con- 
iideration,  and  afterwards  the  bill  is  accepted,  but  it  does 
not  appear  that  there  was  an  intent  to  deB*aud  any  particu- 
lar perfon.  Such  innocent  indorfee  for  a  valuable  confider- 
ation,  may  recover  againft  the  acceptor,  as  on  a  bill  payable 
to  bca:  lt,  GihfoH  and  Jjhnfon^  v.  Minet  and  FeSor^  Hill, 
31  Geo,  3.  in  the  Houfe  of  Lords y  in  error*  569 

350.  Perhaps  alfo  in  fuch  cafe,  the  innocent  indorfee      Id. 
might  recover  againft  the  acceptor,  as  on  a  bill  payable  to 

the  order  of  the  drawer.  569 

Or  on  a  count,  Hating  the  fpecial  circumftances.  Ih. 

m 

3^1.  Where  there  is  a  promife  to  pay  a  bill  of  exchange    Debt  forwhich 
within  a  fixed  time,  if  during  that  time  no  proof  be  brought  bill  given, 
of  its  Ix'inj^-  already  paid,  though  the  promife  be  broken,  P**°* 
(no  fuch  proof  bv'ing  brought  within  the  time,)  and  in  an 
aciion  on  the  bill  with  an  in/imul  comptaaffenty  of  the  fpecial 
promife,  yet  the  defendant  may  prove  alfo  under  that  count, 
that  the  debt  for  which  the  bill  was  originally  given  was 
paid,  and  thereby  avoid  the  promife,  by  fhewingj  that  it  was 
without  confideration. 

Trin.  1%  Geo,  3.   '  Elmes  v«  JVtUs,  64 

Vernon  and  Scriv. 

352.  A  declaration  fetting  out  a  good  biQ  of  ex-      Cuftora. 
change  within  the  cuilom  of  merchants,  and  not  otherwife 
alludiDg  Co  the  cuftoi&>  is  goo4  after  verdi^fc*  195 

353-  The 


\ 


Bills  anB  Botes. 

FtrnoH  and  Scr't-o. ' 
,g  353-  '^'"  defendant  having  efTefb  of  A.  in  bisliaods, 
accepted  a  bill  drawn  by  A,  in  bvor  of  B.  whom  he  ad- 
mits to  be  a  fiflitious  perfon,  A.  pafTed  the  UU  with  &'s 
name  indorfed  to  C.  who  indorfed  the  bill  to  the  plaintiff' 
nader  thefe  circumftances,  proof  of  the  hand  writing  of  ibe 
payee  was  difpenfed  with. 

Fage4Sj 

314.  The  drawer  of  a  bill  of  exchange,  U  not  admiffible 

in  an  aSion  againfl  the  acceptor  by  the  payee,  tolhewljiat 

the  bill  wai  given  for  an  illeg^  coolideration.  196 

EJ^na^'t  Citfti  at  N.  P. 
Piyablt  wt  355.  If  a  bill  or  note  is  drawn  payable  at  the  houfe  of  a 

^"^  t"^  thiwl  perfon,  a  refufal  by  fuch  perfon  is  good  eridcnce  of 
the  non-payment  of  fiidi  bill  or  note,  though  he  be  no 
party  to  it. 

Stidmm  V.  Gooeh,         3 

Notict  by  35^-  ^  letter  detiTcred  at  the  houfe  of  a  pcrfpn  who  ha* 

kuct.  paid  away  a  bill  or  note,  infomung  bfrn  of  the  non-pay- 

ment, is  fufGcient  i^otice.  ib. 

Nate  in  pay-         357.  If  a  perfon  in  payment  of  a  debt,  gives  a   bill  or 

mint  of  a  dobt.    note,  which  has  fome  time  to  run,  the  party  receiving  it, 

cannot  fiie  on  hi»  original  debt,  until  the  time  which  fuch 

bill  has  to  run  is  expired ;  aUttr  if  fuch  bill  or  note  waa  of 

no  value.  H, 


imloifcc. 


Letter  of  in-  3$8.  In  an  action  againlt  the  maker  of  a  note,  lettere  of 
I'orter  iffeOinj  the  drawer  are  not  admilEble  evidence  to  impeach  the  in* 
"  "'  "  doriee's  title,  though  the  indorfement  was  made  after  the 

note  was  payable. 

Chpfam  V.  (TBritn.         10 

359.  It  is  not  a  fufficient  acceptance  of  a  bill  of  ex- 
change  to  fay,  there  is  your  bill,  it  is  all  right. 

Poivell  V.  JoBcs.         1 7 

360.  If  in  difcount  of  bill,  the  party  difcounting  it  give* 
goods  in  part,  if  thefe  goods  are  of  a  certain  alcertained 
value,  and  given  at  that  value,  that  is  not  ufury,  but  if  the 
paity  difcuunting,  makes  the  holder  take  them  at  an  higher 
value,  that  (hall  be  deemed  uTury. 

Prm  V.  miity.         41 

5  36!.  A  per- 


Bills  anti-lSloteg*  205 

Effhu^e^s  Cafes  at  N.  P. 

561.  A.  perfon  whofe  name  is  on  a  bill  as  indorfer,  can-      IndoH^rwiu 
not  be  a  witnefs  to  prove  a  property  in  it  himfelf,  and  that  *^»  "^^^^ 
it  was  indorfed  to  the  plaintiff  without  confideration>  though 
fae  has  a  releafe.  •  ' 

BucUand  T.  TanharcL         Page  85 

362.  Where  a  perfon  takes  up   a  bill  of  exchange  for      TaJcen  op  for 
the  huaor  of  any  one  whofe  name  is  on  the  bill,  he  be-  ^hooor,  it^ 
comes  an  indorfee  of  the  bill,  and  entitled  to  all  remedies 

agaiofl  thofe  whofe  names  are  on  it. 

Mertens  ▼•  Wltmington*         ill 

363.  Where  by  the  cuftom  of  trade,  bills  are  given  be- .     Cuftam  «f 
fore  the  money  is  received,  if  the  payee's  agent  who  was  trade. 

to  pay  the  money  becomes  infolvent,  before  the  money  is 
Rccived^  the  drawer  is  not  liable  on  the  bilL 

Puj^et  de  Bras  y»  Forbes  tsf  Gregory*         1 17 


/ 


Bonti, 


(  w6  y 


Bon)). 


''Date,  deli- 
fcry. 


No  date. 


Payment, 
condition  cn- 
^ofled. 


Hok.  . 

HE.R,E  tbc  date  w  one.  day,  aod  the  dcKvery  on 
a  fubfequent  day,  the  plafntitf  muft  declare  ge- 
nerally of  a  bond,  dated  of  fuch  a  day«  but  with  a  frimo 
deliberat.  ypon  fuch  a  day,  for  otherwife  it  (hall  be  intended 
to  be  defivered  on  the  day  it  is  dated. 

CromweU  y.  Drefdalc,         Page  x  22 

2.  If  a  bond  has  no  date,  ,the  plaintiff  muft  neverthelcfii 
declare  upon  it, .  as  niade  at  a  certain  time«  /^« 

3.  Plea  of  payment  of  a  bond,  with  condition  endorfedy 
is  a  good  plea,  before  breach,  bat  not  afterwards. 

Mark  V.  Flake,  122 


Condition  im-       4.  Where  the  condition  endorfed  is  impoifible,  it  u  Toid, 
{KJTible.  and  the  obligation  fingle,  otherwife  if  the  condition  ia  part 

ofthe/fV;f,  and  incorporated  therewith.  lb,  122,   148 

5*  ( If  the  condition  be  poilible  at  the  time  of  makings 

"but  afterwards  become  impofllble  by  the  a£k  of  God,  of  the 

obligee,  or  oiF  the  law,  in  thefe  cafes,  the  obligation  is  fared. 

Co.  Lit.  206.  a.  h.   And  vide  Laugker^s  Cafe.   §  Co.  21  i.) 


X)t>ligormuft 
leek  obugee. 


Id. 


How  plead 
bf  wat  ready. 


6.  The  obligor  muft  feek  the  obligee  to  pay  him  if  in 
England,  and  no  place  appointed. 

Fii%bugh*s  Cafe.  125 

7.  If  a  place  be  appointed,  he  may  give  notice  to  the 
obligee  to  be  there  at  the  day ;  and  if  he  don't  come,  a&d 
the  obligor  be  there,  and  tenders  his  money,  he  favea  his 
bond.  Ih. 

8.  If  one  be  bound  to  pay  money  no'  I.  S.  at  a  certam 
time  and  place,  it  is  not  fiifficient  for  defendant  to  fay,  that 
the  obligee  came  not  at  the  time,  without  faying  that  he 
was  there,  and  ready  to  pay  the  money ;  for  he  muft  (hew 

'  ti^  did  all  on  his  part. 

mau'iCafe.         125 

9.  A  bond 


Holt. 

9.  A  bood  of  20  years  ftandiogi  fhnll  be  prefumed  paicL      10  yeui. 

liniru'i  Cafe.  Page  123 

10.  Wben  a  ^an  under  Ins  hand  and  feal,  acknowledges      Obligate, 
kimfelf  tobe  indebtedi  that  is  an  obligation. 

Ma*wgrlJge  v.  Saulh         207>  2o8 

!!•  If  two  be  bound  jointly  and  feverally  in  a  bond,  a      Joint  and  ft* 
I  Jcleafc  to  one,  releafes  the  fevcral,  as  well  as  the  joint  lien,   ^cral  rel<:ai« 

Lacy  w.  Kjnajlon.         218   ^''''**- 

I      Rent  whether  upon  parol  or  leafe  by  deed,  is  in  equal 
I  degree  to  a  bondy  and  ttxt  executor  may  prefer  which  he 

pities. 

Cage  V.  jidon.         309 

12.  Afllgnnient  by  mm'ferformavii  agreement,  prdd  the     KoD'perf«rm« 
iK)o-performance  being  the  non-aflignmeot  of  ppofits  of  a  *'^<*« 
TOjaee^  and   in  the  woids  of  the  agreemeotj   good  after 

TcrdieL 

Knight  V.  Xeech.        53>  54- 

13.  If  a  man  covenants  to  procure  a  conveyance  from  A.    .  ^  pwcm* 
it  is  no  ]dea  to  fay,  that  A.  has  no  title^-^ie  h  bound  to  ^*    * 
procure  it  *s^hat  quanSunu 

Scounden  v^  Hawley*  174 

14.  The  diffiercDce  between  affigniog  a  breach  in  €Ovc-      Breach  ai 
»m,  and  ia  <iebt  on  a  bond  to  perform  covenants.  f'^?^^  ** 

JW^v.  Chevalier.         .76  ?^::JS^ 

15.  In  debt  on  bond  to  perform  covenants,  the  replica- 
tion muft  (hew  a  certain  breach,  but  in  covenant  a  general 
breach  is  fufficient. — ^The  certainty  muft  be  fuch  as  to  ena- 
Ue  the  party  to  pkad  a  former  recovery,  if  a  new  a£kioa  be 
bimighL  /5. 

16.  Variance  not  material  between  the  name  figned,  and    Varlaaoetiu 
the  name  in  the  obligation,  as  Erlwin  and  Erihit  is  not  ma-  >*>  oUigaxka. 
IcrU,  becanfe  fubfcribing  is  no  eflentiai  part  of  the  deed, 
UJDg  is  fnfficienC. 

Cromwell  V.  Grumfikn,         502 

17.  Infcnfibic  words  rejeaed.  Ih.      Infcnfibk 

words. 

18.  An  in(en(ible  word  explained  by  the  condition*       [h. 

19.  An  iropoffible  date,  it  no  date.  Ih.  ^^^^ 

20«  In- 


2e8  BontJ* 

SalltlJ. 

InfenCljle  20.  InfcDfible  words  in  the  fum  of  an  obUgatioDy  naj  be 

word*  cipUm      ^jpi^nc^  by  the  condition. 

Cromwell  v^  GrunfJen^         Page  4^ 
«  « 

21.  Asfex  triginta  Rhrhy  or  quadraiu  Ulrtj^  &€.  /^> 

Krpu^aot  22.  Condition  of  a  bond  (reciting  a  debt)  not  to  paj,  ii 

rtjiidition,  bond  repugnant,  and  bond  fingle.  ih*  46) 

iitiglc. 

Name,  va-  23  Bond  made  by  Erlin^  and  fubfcrtbed  Eriwifh  is  no 

liaijcc.  material  variance.  Jh.  46 1 

Joint  an<i  fe-  j^.  Bond  from  A.  and  B.  to  H.  joint  and  fereral,  a  co- 
^cral  covenant     ^^^.^^^  ^^^  jj  ^^^  ^^  ^       j^  -^  ^^  defeafance. 

not  to  fuc.  '  -  tr        a 

JLacy  V.  Kynqfion,         57 J 

To  pay  fum  -  25.  A  bond  by  a  deputy  to  pay  a  certain  fum  out  of  hii 
out  of  falary.       falary  or  profits,  is  good. 

GuUsford  V.  De  Cardonelh         46S 

Id.  36.  But  where  it  is  without  relation  to  the  falary  or 

profits,  'tis  void.  Ih, 

Variance.  27.  A  bond  to  k.  folvendum  to  his  attorney,  declared  oo 

as  payable  to  A.  no  variance. 

Roberts  v.  Harnage*         659 

^wefifaBum^  28*  If  the  botid  appear  good  on  the  face  of  it,  but  ii 
matter  extrin-  void,  as  made  by  an  infant,  or  non  compos  ;  non  e^  J'a&um  n 
^^  a  bad  plea,  becaufe  the  caufe  of  nullity  is  cxtrinfick,  and 

does  not  appear  on  the  face  of  the  deed 

Tbompfon  v-  Leach*        67  J 
(V.  Sirange^  498,  499.) 

29.  If  deed  was  good,  when  plea  was  pleaded,  but  after 
iflue  joined  the  feal  was  pulled  off,  or  the  deed  cancelled, 
non  eftfadum  cannot  be  pleaded* — V.  Cro,  120.  Strange, 

I  Lord  Raymond, 

30.  Debt  againft  heir  upon  the  bond  of  the  ancef- 
tor,  riens  per  defcent  pleaded.  Heir  gave  in  evidence  an  ex- 
tent on  a  bond  to  the  King ;  a  copy  of  the  bond,  or  the 
bond  itfelf,  ought  to  be  be  proved,  the  fuit  being  by  a 
creditor. 

Sherwood  ▼•  Adderly.        734 


Affignmcn^ 


I  Lord  Raymond. 

Affignment  of  a  bond  is  a  covenant^  that  the  afiignee 
ihaD  receive  it. 

Panjhes  of  Caifter  ^  Eccles.         Page  683 

A  bond  to  a  -woman  with  condition  to  leave  her  a  fum 
of  money  not  rekafed  by  intermarriage. 

Cage  ^\A8on.         515 

A  bond  may  be  expkined  by  the  condition.    * 

Cromwell  y*  Grumfden^  335 

I  Declaration  on  a  bond  cujus  dot*  8cc.  and  the  bond  pro- 
'  4uccd  has  an  impoflible  date,  good,  otherwife  of  gerens 
I  ilat. — Torfer  Holly  when  the  date  is  impofiible,  the  plain- 
,  tiff  may  aver  it  to  be  made  when  he  pleafed ;  and  though 
!  by  the  profert  he  has  confined  himfelf  to  a  date,  yet  the 
I  eujui  dot.  (hall  be  intended  of  the  dehvery ;  but  if  it  had 
been  gerens  datum^  there  could  not  have  been  room  for  fuch 
an  intendment,  and  therefore  it  had  beea  ill.  lb,  336 

Obligee  makos  the  obligor  executor,  during  the  minority 
cf  another  executor,  it  is  not  a  fufpenfion. 

*  Cawelh  v.  Philips,         605 

Payment  after  the  day,  no  difcharge  of  a  bond  at  com- 
mon law. 

Nejfon  V.  Ftncb,  383 


Bond  to  the  iheri^  to  make  return,  inftead  of  pledges, 
good. 

Blaclet  V.  Crigop,         278 

Bond  for  payment  of  money  of  Wejl  Jerfey,  declaration 
for  money  of  England^  a  variance, 

Bafs  v.  Firmen.  697 

t  Lord  Raymond, 

A  variance  iq  the  folvendum  is  immaterial,  becaufe 
the  firil  part  of  the  bond  makes  it  payable  to  the  plaintiff. 

Robert  v.  Hamage,         1 043 

A  bond  to  the  King,  his  executors  >  and  adminiflrators, 
»  within  the  ftatute  33d  Hen,  8.  c,  39. 

The  King  v.  Bradford.  1337 


Vol.  I.    ,  0  31.  Debt 


210  BonXi^ 

Strange. 
Breach  parti-       ^i.  Debt  upon  a  bond,  the  breach  mu(k  be  fet  out  at 
cuUrly.  particularly,  as  the  covenant. 

Si'ihbs  V.  Clough,  Page  227 

To  refand  ^2.  Bond  to  refund  part  of  a  portion  fet  afidc  in  chan- 

portion.  ^^^^ 

•  Turton  V.  Benfon.         240  \ 

1 

Intereft  after        33.  Ifan^  intered  was  paid  on  an  old  bond  after  the  < 
day.  day,  it  muft  be  a  plea  on  the  llatute. 

^        Mor<'land  v.  Bennett.         652 

Indorfement  34-  The  indorfement  of  intcreft  being  paid  within  20 
ef  intcreft  paid,  years,  (hall  be  given  in  evidence,  though  under  the  hand 
hand  of  Ob-         Qf  ^hc  obligee. 

^"'  Searle  v.  Lord  Barrtngton*         826 

The  obligor  it  fafer  by  fuch  an  indorfentent,  than  by 
taking  a  loofe  receipt.  Ih*  I 

i 
Judgment  in  this  cafe,  affirmed  in  parliament.  Ik.  \ 

Id.  35.  Indorfement  made  by  an  obligee  on   an  old  bond, 

old  bond.  jf^cr  the  prcfumption  had   taken  place,    not  admitted  in 

evidence,  /J.  827 

Defcription  3^-  Thtfohendum  in  a  bond,  may  contain  a  fofficient 

sf  obligee.         defcription  of  the  obligee. 

JLamhert  v.  Branihwaite.         945 

37.  Bond  only  in  particular  reftraint  of  trade,  may  be 
good,  as  that  the  obligor  (hall  not  foUow  a   certain  tiade 

-V  within  half  a  mile  of  the  obligee's  houfe. 

Chefm(in  v.  Nainhy.         739 

38.  (If  condition  of  a  bond  is,  that  defendant  fliall  buy 
but  a  certain  quantity  of  the  articles  that  he  deals  in,  or 
only  of  certain  perfons,  or  at  fuch  and  fuch  times,  the  con- 
dition is  void  as  a  reilruiiit  of  trade. 

Thompfon  v.  Harvey,     Show.  2.) 

Peailty  le«l       39»  Where  a  bond  is  forfeited  in  the  life-time  of  the  tef- 
4ebt.  tator,  the  penalty  is  the  lega)  debt,  and  on  the  iiTue  wb^t 

is  due,  muil  cover  fo  much  afilts,  but  on  a  bond  where 
the  day  of  payment  is  not  come,  the  affets  only  ^an  be 
covered  for  the  fum  in  the  condition. 

The  Bank  ^  England  y.  Morke.         jpiS 

• 

40.  Tg 


BonI).  2 1 1 

40.  In  the  cafe  of  a  bond  or  fpecialty,  an  ufunous  con- 
tra^ muft  be  pleaded ;  on  non-afim^t  it  may  be  given  in 
nridence*     Vide  Salkeld  675.     Str.  494. 

Lord  Bernard  ▼.  Saul,         Page  49S 

4 

41.  One  obligor  may  be  a  witnefs  to  prove  the  delivery 
by  the  other,  where  there  were  three  obligors,  and  the 
a£lion  brought  again  11  one  only. 

Lockart  ▼•  Graham,         35 

42.  (After  execution  of  a  bond  another  obh'gor  added.       Another  ob* 
this  18  no  material  alteration,  for  the  bond  as  to  the  de-  ^%^'  a^cd. 
fendant  remains    the  fame.     Z9ucb  v.    Qloyt  I    Veia, — but 

ftePi^oi's  Cafe  il   Co.) 

4^.  Bond  given  for  gaming  debt,  the  ftatute  muft  be 
pleaded. 

Colbome  v.  SlochJale.         403 

44.  Though  a  bond  is  taken  for  a  fimple  contraft  debt« 
yet  if  ft  is  after  an  ad  of  bankruptcy,  the  iimple  con- 
tnft  is  not  extinguiflied.  104a 

45»  An  heir  of  lands  by  defcent,  fhall  not  be  liable  for 

the  debt  of  his  anceftor,  any  further  than  to  the  value  of 

the  lands  defcended,  apd  as  foon  as  he  has  paid  his  ancef^ 

tor's  debts  to  tbe  ndpc  of  the  land,  he  (hall  hold  the  land 

'dilchaxged. 

Buckley  ▼•  Nighiifigale,         66$ 

46.  SubfcriUng  witnefs  to  a  bond  had  been  convi^ed  of 
forgery,  on  producing  the  record  of  his  conviction,  his 
liand  was  proved  as  if  dead. 

Jones  V.  Mafon.         833 
(Vide  Str.  34.     Godfrey  v.  Norris.) 

1  W'dfim. 

47*  Condition  to  pay  by  inftallments^  the  bond  is  in  force      loAallmtuts. 
ttpon  the  firft  default. 

Coaies  v.  HewUt.  80.     VoL  I. 

4^*  Debt  on  bond  to  indemnify  plaintiff  for  what  beer  he 
ftould  deliver  to  J.  S.  plea  that  plaintiff  delivered  no  beer  to 
]•  S.  after  the  making  the  bond,  replication  that  he  did  de« 
"'er  beer  to  foch  amount,  without  faying  before  the  fyling 
of  the  bill^  is  well  enough  on  a  general  demurrer. 

Thrale  v.  Vaughan.        5 

O  2  49.  Debt 
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49.  Debt  on  a  bond,  pica  per  durefs^  rcpb'cation  that  tin 
defendant  executed  the  bond  of  his  own  free  wil*,  and  tlut 
he  did  it  not  for  fear  of  imprifonment,  and  concludes  to 
the  country,  is  good. 

Tomlln  V.  Burlace.         P^c  6 

50.  Plea  of  juftificatiou  under  proccfs,  miifl  (hew  it  was 
returned.  Middleton  v.  Prtce»         17 


51.  A  iham  plea«  is  not  confidered  as  a  fpecial  plea. 

IVeld  V.  Nedham. 


29 


52.  Special  a6lion  upon  the  cafe  upon  an  ajfum^y  to 
deliver  up  a  bond  pledged  upon  payment  of  money,  bor- 
rowed of  the  defendant ;  the  breach  afligned  is,  that  the 
defendant  refufed  to  deliver  up  the  bond,  and  held  well 
enough,  although  it  is  not  laid  that  the  money  was  paid  or 
tendered,  it  having  been  proved  at  the  tryal,  that  the  mo- 
pey  was  tendered  and  refufed. 

Alcorn  V.  Wejihrooh*  115 


Performance 
of  couditioa. 


53.  An  obligor  binds  himfdf  to  leave  his  children  200A 
he  leaves  four  children,  and  gives  the  eldcfl   an   eftatc  in  i 
land,  and  to  the  other  three,  5c/.  a  piece. — ^l^'his  is  not  «  I 
performance  of  the  condition. 

Taylor  V.  Bird.         280  ; 

Condition,  54.  Conditions  of  l)onds  are  to  be  conftrued  literally  in 

howconftrued,    favour  of  obligors. 

Box  V.  Day        (i\ 
a   Wtljon. 

^§,  Accord  and  fatisfadion  fhould  be  pleadtd  of  the  mo- 
ney due  by  the  bond,  (for  payment  of  the  money  may  be 
•  difcharged  by  matter  inpais)^  but  not  of  the  bond  itfdf, 
^ecaufe  iatisfadion  of  deed  muft  be  by  deed. 

PreJ^on  v.  Chrt/lmas.         86 

56.  Nil  debet  to  a  bond  is  bad,  upon  a  general  de- 
murrer, ^nonymbus.         IQ 

57.  Debt  on  a  bond  to  fave  the  plaintiff  harmlefs  from 
rxpcnces,  by  reafon  of  naming  a  clerk  to  a  curacy,  or  froti) 
fuits  by  reafon  thereof,  plea  non  damwjicatus^  replication  af- 
figns  for  breach,  that  the  plaintili'  was  obliged  to  pay  fuch 
a  fum,  by  reafon  of  fuch  a  nomination,  but  doth  not  (ay 
how  he  was  obliged,  and  held  well  enough  upon  a  de- 
murrer. 

Simmwi  Vp  Langhorne^         li.  ^« 

'  58.  Debt 
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58.  Debt  on  a  bond»  the  defendant '§  plea  confefles  that 
the  bond  is  his  deed»  but  that  before  the  25th  day  of  Oc- 
•ioheTf  17609  he  was  a  fugitive,  and  in  February    1762,  rc- 

'    turned  to  take  the  benefit  of  the  infolvent  debtors  zSi ;  that 
I,  before  the  ad^,  he  was  indebted  to  the  plaintiff  in  the  fum 
in  the  condition,  who  arrefled  him  for  it,  before  he  could 
I    take  the  benefit  of  the  a6l ;  and  being  in  prifon  in  Novem" 
I    herj   1762,  executed  the   bond,  and  was  difcharged;  that 
I    on  the  21II /V^r«^7rj,    1765,  he  fun*eudercd  himfclf  to  the 
!    King's  bench  pnfon;  and  in  March^   i?^?)  waa  difcharged 
I    at  the  feflions,  under  tl/e  infolvent  debtors  adl,  \vhereupon 
''    he  prays  judgment,  and  that  his  perfon  may  be  difcharged 
from   the  execution -of  the  judgment,  upon  a  general  tU^ 
murrer ;  judgment  was  for  the    plaintiff,    becaufe   the  de- 
fendant had  not  furrendered  himfelf,  and   taken  the  benefit 
oftheadt,  within  a  rcafunable  time  after  his  tetum  from 
abroad,  but  was  arrefled,  and  continued  in  gaol  five  months, 
when  he  might  have  had  his  habeas  corpus^  and   furrendered 
himfelf,  in  on)er  to  take  the  benefit  of  the  faid  adt^  much 
fooner   than  he  did — 332  b.  333,  Sec.  b. 

59.  Debt  upon  a  bond,  with  a  condition  for  the  pay- 
ment of  350/.  in  one  month,  the  defendant  prays  oyer  of 
the  bond  and  condition,  and  pleads  that  it  was  given  and 
executed  upon  a  nvtcked  and  corrupt  agreement  to  flifle  a 
profecution  for  perjury  againd  five  perfons,  and  concludes ; 
therefore  it  is  void  in  law  upon  demurrer,  this  was  adjudged 
a  good  plea.     341  b^  to  347  b. 

60.  A  bond  to  a  lady,  \jrith  a  condition  to  pay  her  an 
annuity  in  confideratiun  of  paR  cohabitation,i8  good  in  law, 
Confcience  and  honour. 

Turner  v.  Vaughan.  339 

Vide  2  Peere  fVilL  432.  (Marchionefs  of  Annandale  v. 
Harris.) 

3  f^^lfin. 

61*  Defendant  had  joined  in  a  bond  to  plaintiff,  as  fiirety      Bon-J  tp  a 
for   one  Balrdy  as    clerk    to    pUintilf. — Plaintiff  afterwards  panucrlhip. 
t(X)k  another  perfon  into  paitnerfhip  ;■ — ^breach  cannot  be  af- 
iigned  in   embezzling  money  of  the  partnerfhip,  the  bond 
was  for  the    performance  of  faithful  Itrvice  to  the  plaintiff 
alone. 

Wright  V.  RuJfeL  530 

(\ideZ).  y  £.  287,  2$2.) 

62.  Bond 
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z  Bktci. 
Cohabitation.      62.  Bond  for  the  pdrfbrmance  of  an  agreement  of  coha- 
bitation with   a  woman,  feduced  by  the  obligor,  and  Car 
maintenance  after  his  death,  is  void  in  law. 

Walker  v.  Perkins,         Page  517 
(Vide  3  Eurr.  1568.) 

Per  Cur. — Here  is  no  virtuous  part  in  the  contrad,  all 
is  calculated  for  the  purpofes  of  proftitution  j  inflead  of 
premium  pudicitia^  this  is  pretium  impudicui4e.  lb* 

.10  ycart  ftand-      g^.  Bond  of  thirty    years  (landing,  cannot  be  read  ia 
in^,  no  jntcfcft  evidence,  if  no  payment  of  intereit,  or  other  marks  ofau- 
thenticMy. 

Forbes  v.  Wale.     M.  Vac.  5  Geo.  3.       532 

Payment  be-        64,  Payment  before  the  day,  is  not  an  immaterial  plea  in 
fore  the  day.      ^^^  ^^  bond. — MaintifF  may  reply  that  he  did  not  pay  it 

on  the  day  alledgcd,  nor  at  any  time  before,  nor  on  the  day 
,         of  payment. 

Fletcher  v.  Hennington.         210 

69.  By  flat.  4.  &  5  yinn.  if  money  has  been  paid  on 
bond  or  judgment,  though  neither  at  the  day  nor  place,  yet 
\i  paid  at  a  fubfcquent  da]^,  fuch  payment  may  be  fpeciaDy 
pleaded. 

2  Black. 
Intercft  half-       66.  On  a  bond  to  pay  intereft  half-yearly,  and  the  prin- 
yearly,  judg-     ^ipal  in  3  years,  judgment  fhall  be  entered  on  failure  of  pay- 
ment, faiiurc.     j^g  \^i^^^{\  .  and  if  the  interea  be  afterwards  paid,  it  is  no 

caufe  to  ftay  the  judgment,  but  only  the  execution  — Maf- 

fen  V.  Touchet^  706.  ^.  i©  Geo.  3. 

Vide  2   Bla.  958 — •S'/r.  814,  957.-3  ^f*rr.  1370. 

Penalty  rfr- .       67.  When  a  defendant  is  charged  in  execution  with  the 

duced,  penalty  of  a  bond,  it  may  be  rcdiiccd  to  principal,  intercft 

and  cofts ;  and  interefl  due  on  a  note  of  hand,  for  which  no 

damages  were  given   by  the  verdidt,  (hall  not  be  covered  by 

this  penalty. 

Amery^.  SmalriJge.     ^.   li  Geo.  3.         760 

Judgment,  68.  In  a  judgment  on  a  bond  to  pay  an  annuity,  if  a^. 

/ciitjaaaj.        j-^^  ^^  |y^j  ^^^  ^^^  marked  for  only  part  of  the  penalty,  a 

new  f,  fa,  for  fubfcquent  arrears,  cannot  be   taken  outj 
without  a  Jcire  facias^  under  ftat.   8   &  9  Will.  3. 

Howell^.  Hanforth.     M.  l$  Geo.  ^.         843 

69.  Pro- 
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2  Block.  .  r 

69.  Proceedings  on  a  bond  for  payment  of  money  by  in-      Uiftallmenu. 
ftallnients,  and  on  default  to  ftand  in  force  for  the  whole 
fttm  then  due,  (hall  not  be  flayed  on  payment   of  the  in- 
ftallments  in  arrear. 

Gowletv.  Hanfortb.     M.  1 5  Geo.  3.  Page  958 

(Vide  2  Bl.  706.— 3  Burr.  1370. — Sir.  814,  957*  i^. 
BL  76.     2  D.^  E.  57.) 

70-  Defendant  cannot  take  advantage  of  a  void  condition     .  Void.condi- 
in   a  bond,  without  praying  oyer  and  pleading  it^  not  by  ^l^^'^^T^ 
!  pleading  noff  eJIfaSum^  for  on  that  iflue  queftions  of  faA     **^-'''  "*"* 
only  can  be  tried. 

Coltm  y.Goodryjre.     T.  16  Geo.  3.  II 08 

(Vide  5  /2^^.  119.  — II  Rep.  26. — 2  Hob.  72.) 

i      71.  Execution  (hall  not  be  levied  on  an  annuity  bond  and 
j  judgment  for  the  whole  penalty,  but  only  for  the  arrears  of 
I  tliCi'Tinuity,  and  the  judgment  ftands  as  a  fecurity  for  fu- 
j  turc  arrears. 
j  O^ilvie  \.  Foley.      16  Geo.  3.  I  III 

72.  Bond  to  indemnify  a  parifli  again  ft  a  pauper,  is  for- 
fcit^d,  though  the  parifh  chufcs  to  pay  a  weekly  fum  for  his 
maintenance  in  another  parifh,  to  avoid  the  ex'pence   of  re- 


!  Qioval. 


\AHm  V.  PenJbalL     M.   iS  Geo.  3.  1 1 77 


73.  A6lion  of  debt  by  the  aflignee  of  a  bail  bond,  muft       Bail-bcnd. 
be  brought  in  the  court  where  the  original  aiflion  was  laid. 

Morris  v.  Rees.  838 

I  Burr. 

74.  Limitation  of  bonds  about   20    years,  is  commonly       20  years, 
taken  to  be  the  general  time ;  but  it  has  bcjen  left  to  a  jury 

upon  18  years,  by  hord  Ray mon J.  18  years. 

The  King  v  Stephens.  434 

J  Burr. 

75.  Juft  intent  of  boi.d,  and  cQnitrudion  of  the  aH  4  & 
5  Ann.  c.  16. 

Bonafous  "T.  Ryhot.  1 370 

Condition  for  performance   of  agreement  for  cohabita- 
tion, void. 

Walker  w.  Perilns.  1568 

2  7^'    A:lion 


ai6  TBonU* 

5  Burr* 

Joint  bend.         y6.  Adion  on  a  joint  bond»  cannot  be  brought  againS 
one  of  the  obligors  alone  ;  and  if  it  appears  upon  the  face  c 
the  declaration^  it.  may  be  moved  in  arreft  of  judgment. 

Rice  V.  Shute.         Page  261c 

77.  Otherwife,  if  It  is  not  averred  that  the  other  obligor 
fcaled  and  delivered. 

CaheJy.  Vaugban.     1  Fent. 

Cowper. 

Confideration,       7^-  It  is  a  good  confiddration  for  a  bondy  that  the  obli- 

maintenance  of  gee  will  marry  and  fettle  a  fmall  eflate  on  a  fervant  makU 

bdftard.  ^nd  maintain  a  baftard  whieh  the  obligor  had  by  her ;  aodt 

if  the  obligor  become  bankrupt,  the  bond  may  be  proved 
under  his  commiifion  exparte. 

Ex  parte  CottreB.         742 

Inden-nitT  79.  Plea  to  a  bond  condiiioned  for  payment  of  money 

ftgainft  another    ^jj^^  {^  ^^g  given  as  an  indemnity  againft  another  bond«  aod 

that  the  plaintiff  has  not  been  damnifiedy  is  bad;  for  parol 
evidence  cannot  be  given  to  abate  or  extend  a  deed. 

Meafe  y.  Meaje.         ^f 

80.  Vide   Cro.  E.  520. — Hob,   246,    in  the  cafe  of  aj 
truft— 1  D.  e?  E.  622.— Vide  Debt.     2.  IViU.  344. 

1 
Douglafs* 
For  perform-       8 1 .  A  bond  for  the  performance  of  covenants  or  agree-   ' 
ancc  of  cove-      ments,  is  only  a  fecurity  under  8   8(.  g  ^fVill.   3.  chap.   11. 
^^^^^'  to  the  extent  of  the  penalty;  the  meaning  of  the  6aL  of 

H^tiL  was,  that  the  plaintiff  (hould  not  upon  every  breach, 
be  obliged  to  go  into  a  court  of  equity,  to  have  iffucs  di- 
re^ed  of  quantum  damnificatus- 

White  V.  ^(ffl/f.  49,  50 

(See  Lord  Lonjiale  v.  Church,     l  D.  ^  E.  388.) 

Hand-writing      82.  In  debt  on  bond,  if  the  defendant's  admiflion  of  the 
of  witrcf*  if      bond  is  proved,  and  that  the  attendance  of  the  fubfcribing 
not  to  be  f«imd.  ^Jt^efs  cannot  be  procured,  it  is  fufHcient  to  prove  the  hand 
writing  of  the  defendant,  and  of  the  witnefs. 

Coughlan  v.  IVUBamfon*         89 

]j,  83.  The  fubfcribing  witnefs  in  this  cafe  was  of  the  name 

of  Steehf  it  was  proved  that  a  perfon  of  that  name  had  gone 
out  to  India  in  a  (hip,  of  which  the  defendant  was  purfer, 
but  that  enquiry  had  been  made  after  him,  and  he  could 
not  be  found.  Ih. 

84.  If 
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Dtmglafs. 

84.  If  the  condition  of  a  bond  1%  that  a  fcrvant  fhall  not      Ccmditjon 
embezzle  any  money  that  fliaU  come  to  his  hands,  on  ac-  J.^"  fcryant 
count  of  his  mailer^  It  is  neccITary  for  the  obh'gee  in  an  ac-  bczzle^ 
tion  on  the  bond,  to  (hew  in  his  replication  feme  particular 
fum  or  fums  embezzled^  and  how,  or  from  whom  received. 

Jones  V.  Wtiruxms,  Page  303 

(Vide  2  Burr.  772,  773. — 5/r.  227.) 

Per  Lord  Mansfield, — ^The  breach  fhould  be  particularly 
affignedy  if  the  money  was  taken  out  of  the  till^  that  (hould 
haTC  been  alledged.  Ih. 

85.  Evidence.of  the  acknowledgment  of  the  debt  by  the  Acknowledge 
obligor,  is  not  fufficient  to^  fupport  an  adiion  on  a  bond,  mcnt  by  obligor, 
conditioned  for  the  payment  of  money,  but  the  execution  ^'^"^  ' 

rouft  be  proved. 

Ahbatt  T.  Plumhe.         205 

86.  Lord  Mansfield. — This  is  a  captious  objeAion,  but 
it  is.  a  technical  rule  -that  the  fubfcribing  witnefs  muft  be 
produced,  and  it  cannot  be  difpenfed  with,  unlefs  it  appear 
that  his  attendance  cannot  be  procured ;  if  the  fubfcnbing 
witnefs  denies  the  deed,  other  witnefs  may  be  examined ; 
this  was  doubted  formerly.     • 

(Vide  Henley  v.  Pkllifs,  2  Jith.  48.  ^  Str.  34.  Cff  833. 
^  Dough  89.) 

87.  The  condition  of  a  bond  being  to  render  a  fair,  juil, 
and  perfefl  account  in  writing,  of  all  fums  received ;  if  the 
obligor  negledt  to  pay  over  fuch  fums,  it  is  a  breach  of  the 
conation. 

Bacbe  ▼.  Pro3or*         367,  369 

Per  Buller  J. — ^The  palpable  miftake  of  a  word,  fhall  not 
defeat  the  true  intention  of  the  parties ;  it  never  could  be 
meant  here  that  fo  large  a  penalty  (hould  be  taken  merely 
to  enforce  the  making  out  a  paper  of  items  and  figures. 

88.  Per  Lord  Mansjuld, — In  queftion  between  the  par-      Annuity 
tics,  I   (hould   exceedingly  incline  to    fay,    that    annuity  bond,  ft4t.  Ann. 
bonds  are  within  the  reafon,  though  not  the  letter  of  the 

ad  4  &  5  of  Ann.  and  that  payment  afier  the  day  might 
be  pleaded. 

Wjme  V.  WVUu        505 

89.  The 


2tS 


20  years. 


{>rei'umcd  in 
eft  time. 
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1  Durnford  and  Eaft. 

89.  The  circumftance  of  20  years  having  clapfct!,  with- 
out any  demand  made,  is  ofUfelfz  prcfumption  that  a  bond 
hati  been  fatisfied. 

Ofwell  V.  Leigh^         ^^  270 

In  this  cafe  the  bond  was  of  19  years  and  one-halfy  and 
held  DO  bar. 

■ 

90.  Satisfafkion  of  a  bond  may  be  prefumed  within  a  lefs 
period,  if  any  evidence  be  given  in  aid  of  the  prcfumption  ; 
as  if  an  account  between  the  parties  has  been  fettled  in  the 
intermediate  time,  without  any  notice  having  been  taken  of 
fuch  a  demand.  Ih, 


No  Icjral  bar.      9'*  ^"^  ***  either  cafe  it  is  only  8  ground,  on  which  the 
jury   may   prefume  fatisfa€iioo,  and   is  in   itfelf   no  legal 


bar. 


270 


For  faithful 
fenrices, 

■ot  extending 
to  executors. 


Id. 

other  parts 
taken  m. 


92.  A  bond  with  a  condition,  that  a  clerk  (hall  faithfully 
ferre  and  account  for  all  money.  Sec  to  the  obligee  and  hit 
executors,  does  not  make  the  obligor  liable  for  money  re- 
ceived by  the  derk,  in  the  fcrvice  of  the  executors  of  the 
obligee,  who  continues  the  bufinefs,  and  retains  the  clerk 
in  the  fame  employment,  with  the  addition  of  another  bufi- 
nefs, and  an  increafe  of  falary. 

Barker  v.  Parlsr.  287 

93.  But  a  bond  for  the  fidelity  of  a  clerk,  who  was  taken 
into  the  fcrvice  of  the  obligees,  as  a  clerk  in  tharjhop  and 
counting'bottfe^  is  not  difcharged  by  the  obligees  taking  ano- 
ther partner  into  their  houfe,  and  the  oWigees  may  recover 
money  received  by  the  clerk,  after  fuch  change  of  part- 
ner!. 

Barclay  ▼.  Lucas.         291.   (cited) 
(Vide  fVrigbt  V.  RuJelL  3  mis.  530.) 

94.  Such  a  bond  is  only  as  a  fccurity  to  the  houfe  of  the 
obligees.  Ih. 

95.  Courts  of  law  now  take  notice  of  trufts,  and  will  al- 
loD^  a  plea,  that  tlie  plaintiff,  the  nominal  obligee  in  a 
bond,  is  not  the  real  owner  of  it,  but  truftee  for  another. 

Rudge  V.  Birch.  (cited.)  622 

(Vide  Co«^.  42.  and  2  Wils.  344.) 

(See'alfo  Bottimly  v.  Brook  (cited)  621. 

g6.  A 
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1  DurnfcrJ  and  Eafi. 

96.  A  bond  and  warrant  of  attorney,  to  confefs  jadg-      Given  by. 
ment  given  by   a  bankrupt^  after  his  bankruptcy,  in  order  V?"^7"P  ^** 
to  obtain   his  liberty,  is  not  barred  by  bis   certificate,  al-  ^°^"  liberty. 
though  the  qriginal  debt  was  contracted  before. 

Birch  V.  S^arJamf,         715 

97.  And  if  the  obligor  were  in  cuilody,  charged  in  ex-     id. 
coition^  it  is  not  neceflary  that  an  attorney  fhould  be  pre- 
fent  on   his  part,  at  the  time  of  executing  the  bond  and 
warrant.  /&• 

2  Dumfard  and  Eetfl, 

98.  In  an  ad^ion  on  a  bond,  damages  may  be  recovered     Damaji^es  be* 
for  more  than  the  penalty,  y<»°<*  penalty. 

Lord  Lonjdalc  v.  Church.         388 

99.  Therefore  in  debt   on  bond,  with  condition  to  ac*     Id. 
count  for  money  to  be  received,  the  court  will  not  flay  pro- 
ceedings upon  paying  the  penalty  into  court.  lb. 

(See  IVhite  v.  Scaly.  Doug.  49.) 

ICO.  Where  a  woman  on  her  marriage  with  a  copyholder  Confiderati«a. 
of  a  manor,  where  the  widows  of  hufbands  dying  feized, 
are  entitled  to  their  free  bench,  gave  a  bond  that  the  fon  of 
her  intended  hufband  by  a  former  wife,  fhould  have  pof- 
fcffioa  of  part  of  the  copyhold  eftate,  after  the  death  of  the 
hufband,  on  condition  of  hit  repmring  the  part  of  the  houfe 
leferved  for  her,  &c.  this  was  held  to  be  good  confideration. 

The  King  v.  Jnhahitants  of  Lopen,         580 

1 01.  Where  a  perfon  will  not  rely  on  the  promife  which     AJumpfit\n 
the  law  will  raife,  but  takes  a  bond  as  a  fecarity^  he  cannot  law,  waived  by. 
refort  to  an  adlion  of  affumpfit.'       ^ 

Touffaint  v.  Marfinnant.         100 

102.  Therefore  if  a  furcty  bound  with  his  principal  for     Id. 
payment  of  money  by  inftalments,  takes  a  bond  from  the 
prindpal,  conditioned  for  payment  of  the  amount  of  the  in- 
llallments,  before  the  firft  of  them  will  be  due,  and  before 

that  time  the  principal  becomes  bankrupt,  and  obtains  his 
certificate,  and  afterwards  the  inilallment  bond  is  difcharged 
by  the  furety,  he  cannot  maintain  an  aflion  againil  the 
principal,  for  money  paid  to  his  ufe.  lb. 

103.  Where  an  annuity  bond  granted  by  two,  becomes     Annuity, 

void  by  the  ncgleft   of  the  grantee,    in  npt  regiflering  a 

memorial  under  17th  Ceo.  a.  chap*  26.' he  cannot  recover 

'  ^  ^^^l^  confiderauoa. 


w 

back  any  part  of  the  confideration  money  from  the  one 
who  was  known  to  be  only  a  furety  for  the  other,  and 
had  not  in  truth  received  any  part  of  it,  notwithfbiridliDg 
they  both  joined  in  figning  a  receipt  for  it. 

Stratons.  RaJialL         Page  366 

2  Dumford  and  Eaji. 

104.  A  contra6l  cannot  be  carried  beyond  the  ftrid  let*- 
ter  of  it,  as  againd  a  furety.  370 

'  105.  The  flat.  23d  H.  6.  chap.  9.  relating  to  b^il  bonds^ 

18  a  public  a£l»  therefore  the  court  will  take  notice  of  it, 
though  it  be  not  pleaded. 

Samuel  v.  Evans.         5(^9 

106.  If  it  appear  in  declaration  by  the  affignee  of  the 
/heriff  on  fuch  bond,  that  the  bond  n  void  by  the  provtfiiis 
of  that  flat,  the  court  on  motion  will  arreft  the  judgment 
aftei*  verdif):  againft  the  defendant,  upon  a  plea  oi  turn  ejl 
faaum.  ih. 

107.  A  fhenfF's  bond  dated  to  have  been  taken  on  the 
4th  November^  conditioned  for  the  defendant's  appearance, 
on  the  morrow  of  AllSoult^  (fcU,  3d  November  J  is  void  by 
the  ftatute.  /i. 

CWcr-bond,        io8.  If  A.  be  bound  with  B.    as  a  furety  for  the  pay- 
*"      P*-  ment  sf  a  fum  certain,  and  take  an  abfolute  bond  from  B. 

payable  the  day  before  the  original  bond  will  become  due, 
and  B.  become  a  bankrupt  before  the  day  of  payment ;  A. 
may  prove  this  debt  under  the  commiflion,  and  B's  certifi- 
cate, will  be  a  bar  to  an  adUon  by  A.  on  the  counter-bond, 
though  A.  does  not  pay  the  original  bond  till  after  B.  has 
committed  an  adl  of  bankruptcy. 

Martin  v.  Court.  640 

3  Dumford  and  Eafi. 

Arbitratwn  1 09.  Debt  on  an  arbitration  bond,  the  declaration  ftatcd 

bond.  that  the  original  time  given  to  the  arbitrator  to  make  his 

award,  had  been  enlarged  by  confent,  on  demurrer  it  was 
held  that  the  penalty  could  not  be  recovered  for  not  per- 
forming the  aw^rd  made  after  the  time  firft  limited. 

Bro^vn  v.  Goodman,     (in  note)  E.  2^  Geo.  3.         59a 

Tofecurean«       I'O-  A.  gave  a  bond  to  fecure  an  annuity,  and  before 
uaity ;  any  payment  became  due,  A.  lent  B.  a  fum  of  money,  on 

which  it  was  agreed  that  B.  (hould  retain  the  payments  of 
the  annuity  as  they  became  due,  'till  tliat  fum  was  difchargcd, 

then 


fben  B.  became  a  bankrupt,  and  the  agreement  to  retaih  agrMment  to 
was  held  a  good  plea  to  an  adion  on,  the  bond  by  B*8  '^^"^ 
affignees  for  payments  accruing  after  the  bankruptcy,  being 
equivalent  to  a  plea  of  folvtt  ad  dsem. 

Sturdy  v;  Jirnaud^  E.  30  Gcq*  3.         Page  599 

5  Durnfird  and  Et^. 

J 1 1.  Declaration  on  bond;  plea,  that  it  was  lodemnitr. 
conditioned  for  performance  of  covenants  which  were  to 
judcmnify  the  obligee  from  alimony,  and  debts  incurred 
by  his  wife  after  their  feparation,  and  that  defendant  had 
performed  the  covenants :  Repb'cation  that  a  judgment  was 
.  recovered  againft  the  obligee  by  a  creditor  of  his  wife,  and 
he  paid  debt  and  cofis^  of  which  defendant  had  notice. 
On  demurrer,  the  defendant  vras  held  liable  for  the  r^x,  as 
wdl  as  the  debt ;  for  the  covenant  to  indemnify  is  general, 
and  it  was  not  neceflary  for  the  plaintiff  to  ^vt  notice  that 
an  aftion  was  commenced :  but  if  it  bad  been  neceSiry,  the 
plaintiff  muft  have  recovered  on  thefe  pleadings,  for  the  de- 
fendant has  admitted  notice.  \ 

Ih^ld  V.  ScoH.     Tr,  29  Geo.  3.  374 

112.  A  bond  given  by  a  father  on  the  marriage  of  his 
daughter,  was  conditioned  for  payment  of  intereft  of  a  cer- 
tain fiim  to  the  hufband,  or  his  excutors,  during  the  obli- 
gor's life,  and  alfo  for  payment  of  the  principal  to  the  huf- 
band,  or  his  executors,  within  a  limited  time  afler  the  obli- 
gor's death,  if  any  of  the  ifiue  of  the  body  of  his  daughter 
Ihould  be  living  at  that  time,  there  were  children  of  the  mar- 
riage who  aH  died  before  the  obligor,  leaving  grand  children^ 
the  erand  children  were  deemed  to  be  iffiie  of  the  body,  &c. 
withm  thfe  meaning  of -the  condition,  and  coniequently  the 
hufband's  executors  were  entitled  to  recover  on  the  bond. 

37S 
4  Dumford  and  Eqfi. 

113.  A  bond  given  by  an  incumbent  to  the  patron  on      Incumbeot, 
prefentatjon,  to  relide  on   the  living,  or  to  refigrn,  if  he  did  patron. 

Dot  return  to  it  after  notice,  and  dfo  not  to  commit  wafte, 
<8cc.  on  the  parfonage-houfe,  is  good. 

Bagfhaw  v.  Bofsley.         78 
(Vide  Partridge  v.  JVhi/lon,  ^  D.  l^  E.  359.) 

114.  Debt  on  bond  from  the  defendant,  on  his  prefenta-      simoov 
tlon  to  a  living,  the  condition  was  to  refign  when  the  pa- 
tron's fon  was  ordained,  and  could  be  prefented,  ^-held  not 
iimoniacal. 

Partridge  v.  Whiflon.         359 

115.  If 


222  Bono* 

4  DurnforJzni  Eaji. 

One  partner         1 1  j.  Jf  one  partner  execute  a  bond  m  the  preftnce  of  ihi 

executet  for        ^her^  and  by  his  authority,  it  i8  a  jFOod  execution  by  both, 
another.  *k        u      i    r    i  ^ 

though  only  Icakd  once. 

^a//  v«  Dunflervilie  and  amdher.         Pagej  i  j 

To  fecure  an*       1 1 6.  To  debt  on  an  annuity-bond,  defendant  |deaded  so 
^^^y-  fuch  memorial  as  the  flatute  nsquires,  to  which  plaintiff  re- 

/  plied  that  there  was  a  memorial  which  contained  the  name&of 

the  parties,  &c.  and  the  consideration  for  which  the  annuity 
was  granted ;  the  defendant  rejoinedt  that  the  coniideration 
was  untruly  alkdged  in  the  memorial  to  have  been  paid  to 
both  obligors,  for  that  one  of  them  did  not  receive  any  part 
of  it ;  the  rejoinder  was  held  bad, — firft,  becaufe  it  was  a  de- 
{Mrture  finom  the  plea,  -fecondly»  becaufe  the  fa^  alkdged 
refpe^Ung  the  memorial,  did  not  contradi^  the  replication, 
for  the  confideratjon  might  have  been  paid  to  the  other  ob- 
ligor on  account  of  himfelf  and  the  co.  obligor,  or  to  a 
ilranger  for  them  both. 
Praed  v.  the  Dutchefs  ol  Cwalcrland*     HiL  £L  32  Geo»  %• 

£ffmqff<^t  Cajet  at  N.  P. 
Delivery,  eze-       117*  If  the  obligor  of  a  bond  acknowledges  to  the  fub- 
cution,  »cknow-  fcribing  witnefs  that  he  executed  it,  it  is  fufficient,-^e  bond 
Icdgment.  ^^  brought  ready  figned  and  fealcd,  and  obligor  deiiied 

witnefs  to  fign  his  name. 

PoweO  V.  Blachu.         97 

Sslifit  fnp  ium.  118.  Where  the  obligee  of  a  bond  receives  the  whde 
pn-icip.il  after  it  is  payable,  he  cannot  recover  intereft  in  an 
adion  on  the  bond,  as  folvit  poji  dUm  is  a  good  plea. 

Dixon  X.  Parkes,         110 


Cafe* 
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Cafe. 


I*  "TTTTHERE  the  law  has  made  no  provifion  ;  or  rather      Mature  of. 

V  V  where  no*  general  adion  could  well  be  framed 
hefore-hand,  the  ways  of  iniuring,  and  methods  of  deceivmg» 
being  fo  nuriotis  f  any  perfon  is  allowed  to  bring  fpecial  ac- 
tion on  his  own  cafe,  which  is  a  liberal  adion. — ^Thefe 
aAions  are  founded  in  fome  fraud  or  deceit  in  contradts,  or  « 
fome  fecret  injury  to  a  man's  right  or  property ,  and  are  faid 
to  arife  from  a  non-feafance,  mal-feafance,  or  mis-feafance, 

J  Bac.  Ahr.         P^gC  44 

• 

2.  The  a^on  of  trefpafs  or  ^ranfgrellion  on  the  cafe,  it 
;in  univerfal  remedy  given  for  all  perfonal  wrongs  and  injuries 
without  force,  fo  called,  becaufe  the  plaintiff's  whole  cafe 
or  caiife  of  complaint  is  fet  forth  at  length  in  the  original 
writ  where  any  fpecial  damage  arifes,  which  could  not  be' 
forcfeen  and  provided  for  in  the  ordinary  courfe  of  juftice. 
The  party  injured  is  allowed  both  by  common  law,-  and  the 
ftat.  Wefi.  2.  f.  21.  to  bring  a  fpecial  adion  on  his  own 
cafe,  by  a  writ  formed  according  to  the  peculiar  circum- 
ftances  of  his  own  particular  grievance  ;  for  wherever  the 
common  law  gives  a  right,  or  prohibits  an  injury,  it  alfo 
gives  remedy  by  ad  Ion  ;  and  therefore,  wherever  a  new  in- 
jury is  done,  a  new  method  of  remedy  mud  be  purfued.— 
if  the  injury  is  immeJAote  to  perfon  or  property,  trefpafs  lies* 
— If  the  a6k  is  not  immediately  injurious,  but  only  by  confe- 
quence,  and  collaterally,  or  where  there  is  no  a6t  done,  but 
ooly  a  culpable  onviflion,  cafe  is  the  proper  remedy. 

3  Black.  Comm.         122 

3.  In  a  fpecial  a6lion  on  the  cafe,  the  adk  is  in  itfelf  indif-      ^^  ;„  i^^^' 
feient,  and  the  injury  only  confequential,  and  therefore  arifmg  indifferent, 
without  any  breach  of  the  peace. 

Ih.         153 

^  4.  Credit  was  given  on  the  defendant's  affimnation  at  the      property  io 
time  of  the  fide^  that  the  oxen  fold  were  his — an  a6Uon  lies,     vender. 

Cro/l/e  v.  Gardner,         5 

5.  Cafe 


224 


Cafe« 


Hoh.  * 

Watcr«c<mrfe        5.  Cafe  for  diverting  a  water-courfe,  the  mill  ought  to 
aficknc  be  proved  to  be  aociccit. 

Hdkwpit  V,  Palnu,         Page  5,  6 


Bailiff. 


6.  Cafe  lies  againft  a  bailiff. 


IVdhlM  V.  IVUhint. 


PoUic  aoi-  7.  A6Uon  for  a  public  nuifancey  lies  not  without  fpecial 

fance.  damage, 

Pm  ^.  Partridge,         6,  7,  10,  11 

GomBiiffion.  ^«  Commiffioncrs  to  czaminey  may  maintain  an  adion 
en.  fro  t^era  ct  lahore* 

Stockton  V.  CoUlfon.         7 

Goods  mark-  9-  "^^  render  may  maintain  an  a£iion  before  delivery  of 
ed,  a^ioa  be-  the  goods  where  they  are  marked  and  fealed,  for  then  the 
iott  delivery.      property  is  altered  immediately,  and  they  remain  only  as  a 

fectirity  for  the  money. 

,  Knight  T.  Hopper,         S 

Bj  mafter  of  10.  Lies  for  a  mafter  of  a  (hip  obftru6^cd  in  his  Toyage» 
^*F*  for  his  particular  lols  only. 

Pitts  V.  Gaince  Gf  Fore/^ht.         12 


Bailineift  with- 
'out  reward. 


Ezeoitory 

agreement. 

Negligence. 


Frightening 
wild  fowl. 


NutfancCy 
leffeeof,  &c. 


1 1 .  It  lies  for  mis-feafancc,  though  no  confideration  paid. 
— In  this  cafe,  defendant  undertook  without  confideration 
to  take  up  a  hogftiead  of  brandy  in  a  cellar,  and  fafely  lay  it 
down  in  another  cellar,  but  for  want  of  care  the  calk  was 
ftaved. — Per  BoUy  the  party  has  no  benefit  if  he  takes  a  truft 
upon  him,  he  is  obliged  to  perform  it. 

Coggt  y.  Bernard.         r  j 

12.  Otherwife  if  the  agreement  had  been  executory,  as 
that  he  aflumcd  to  carry  it,  and  did  not.  Ih. 

13.  Lies  againft  an  innkeeper  for  negh'gently  keeping  a 
horfe. 

Stanyon  v.  Davis.  13,  14 

For  footing  a  gun,  and  frightening  wild  fowl  coming  to 
the  pbuntifF's  decoy. 

Keeble  v.  HicieringalL         14  to  20 

14.  If  a  man  have  a  way  ovtr  the  land  of  another,  and  he 
ftops  th^  way,  and  then  dcmifes  the  ground.— Adion  lies 

againft 


Cafe*  225 

againft  leiTee  of  him  who  created  the  ouifance,  far  continu- 
ing it* 

Arnold  v.  Jefferfon.         Page  498,  499 

^i  ^.  goddam  JEdificlum  good ;  for  a  building  may  not  have      I>efcription. 
a  proper  name.  Jb.         498 

1 6.  Stopping  a  profpe^l,  is  not  a  nuiiance.  '  .  Stopping 

Ih,        499  P^°**^- 

1 7.  One  who  had  an  houfe  and  lights,  time  out  of  mind,    Abate  nuiiance, 
the  owner  of  the  next  field  built  a  ihed  which  flopped  the  leflee  of. 
lights,  and  then  made  a  leafe  thereof  to  another.— An  adion 
does  not  lie  againft  the  leflee,  becaufe  it  would  be  wade  in 
bim  to  pull  down  the  ihed,  but  the  plaintiff  may  ftand  on 
his  own  ground,  and  abate  the  nuifance.  lb.  * 

18.  If  a  nver  runs  contiguoufly  between  the  land  of  two 
pcrfons,  each  of  them  is  owner  of  that  part  of  the  river 
which  is  next  his  land,  of  common  right,  and  may  let  to  the 
other,  or  to  a  ftranger. — If  one  has  a  river,  and  for  want  of 
fcouring  it,  the  neighbouring  land  is  overflow^n,  he  is  indifia- 
ble  for  it. 

The  JGng  V.  IVhartoH.         499 . 

(Vide  9  Co.  sS.—Cro.  E.  2 1 8.-3  IVllf.  46.-2  Black.  924.) 

i^.  For  ftopping  up  lights,  formerly  averred  that  they      Stopping 
were  ancient  lights. — Courfe  now  altered.  lighu  ancient* 

Rofwell  v.  Prior*         500 

20.  A£tion  on  the  cafe  in  the  nature  of  a  writ  of  con-      Confpiracy, 
fpincy,  lies  for  malicioufly  caufing  R.  to  be  indided  of  a  exprda  malice* 
riot, — ^t^ut  exprcfs  malice  ought  to  be  proved. 

SavUl  s,  Roberts.  150 

2 1 .  Circumftances  of  evidence  may  (hew  a  chain  of  malice.      Malice. 

Muriel  v.  Tracy.  151 

22.  In  the  adion  on  the  cafe,  the.  declaration  ought  to    Probable  caufe. 
fay  witliOut  probable  caufe,  &c.  lb. 

23.  Three  forts  of  damages,  each  a  foundaU^^M  for  an      Damages  % 
aftion, — firft,  in  fame  or  credit, — ^fecond,  in  perfon, — third,  l^indi. 
in  property. 

Savilw  Roberts.         193,  194 

Vol.  L  P  24-  ^f 
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Salt. 

Bailment  24.  If  one  undertakes  to  do  a  thing  without  hire  or  re- 

without  reward,  ^i^^rd,  no  a^Uon  lies  for  the  non-feafance. 

Co^s  V.  Bernard*         Page  26 

^  25.  But  contra f  where  he  enters  upon  the  doing  ft,  and    * 

sny  mis-feafance  he  through  his  ncgleS  or  nufmanagement. 

(Vidcffolil^.) 

26.  A6lion  lies  not  for  refufal  of  a  puhlic  right  (to  pals 
a  common  ferry)  without  fome  fpecial  damage. 

Payne  ▼.  Partridge 4    .     i2 

27*  A6^io«  lies  for  continuance  of  a  noifancey  after  an 
nnder-leafr. 

Rofeweil  "T,  Prior.        460 

2%.  (Vide  Cre.  J*  473.    Cro.  Cb,  325.    i^Burr.  214.) 

I9.  Where  a  nuifance  has  heen  continued  after  a  former 
recovery  in  an  ad^ion  for  the  fame,  the  plaintiff  muft  de- 
clare for  a  continuance  of  the  nuifanccy — \i  he  declares  barely 
for  the  nuifanccy  the  .former  recovery  may  be  pleaded  in  bar. 

Johnfon  v.  Long.         10 

« 

Repairing  30.  It  lies  for  not  repairing  the  partition  wall  of  a  privy 

w»li.  pro  dcfeSu  ci^us^  filth  ran  into  the  plaintiff's  cellar. 

Tenant  v.  Golding.         22,  360 

31.  Cafe  doth  not  lie  for  breaking  a  wall  in  which  tlie 
plaintiff  had  no  property y  and  which  was  between  the  plain- 
tiff's houfe,  and  an  alley  or  ilreety  and  making  a  common 
piTage  through  the  wall,  for  if  it  be  the  plaintiff's,  trelpafs 
liesy  and  if  it  be  not,  thisadlion  doth  not  lie. 

Keb.  577.   PI.  38. 

32.  Cafe  for  a  nuifance  for  making  a  Hme-kiln  without 
hying  it  to  be  upon  the  defendant's  own  foil,  was  held  bad, 
becaule  if  it  were  upon  the  foil  of  the  plaiuLifT,  trcfpafswai 
•  the  proper  remedy. 

12  Mod.  382. 

dropping  way      33.  But  forftopp'ng  a  way  leading  to  the  plaintiff's  col- 
to  colliery.         liery,  with  intent  to  deprive  him  of  the  profits,  &c.  tliough 

a  fpecial  damage  was  fhewn,  the  court  were  divid<:d. 

Jvefon  v.  Moore.  1$ 

34-  For 


Salk, 

34.  For  ^tis  not  fuiEcieat  to  fay  cuftontera  would  not      Special  da- 
come,  but  muft  (hew  they  were  coming,  and  wcrt  hindered  n^agcs. 
thereby,-— the  particular  injury  to  the  fpecial  damage  muft  be 
fufi&ciently  fet  forth. 

Ivefon  V,  Moore,         Page  15 

35.  If  plaintifF  bring  an  adion  on  the  cafe  for  a  rcfciie, 
^^hich  lies  at  common  law,  he  fhall  recover  treble  cofts  and 
treble  damages. 

)  Lanvfon  y.  Storie,  205 

(Vide  ftat-  ifViU.  £sf  M.  S.  i.  C.  5.) 

36.  It  h'es  by  the  owners  for  arrefling  a  fhip  by  procefs  of    Lofo  of  voyage; 
the  admiralty,  infra  Corp,   Com,  whereby  hia  voyage  was 
lift. 

ChUd  V.  Sands,         3 1 

* 

57.  Cafe  lies  by  A.  who  declares  not  as  owner,  but  as  an 

officer  of  the  (hip,  for  a  particular  lofs,  the  confequential 

injury  in  the  loTs  of  the  voyage,  though  he  might  have  had 

tirfpafs  for  the  tort  itfelf  to  the  poIfelRon. 

Pitts  v.  Galnce,         10 

■    38.  Lies  not  by  a  burgefs  againft  a  conftable  for  refuting     Refuiing  vote, 
to  take  his  vote  for  a  parliament-man,  per  3  contra  Holt, 

AJbhy  v.  White,  19,  20 

39.  Nor  againft  an  officer  for  a  falfe  return  to  parliament,  For  falfe  return, 
but  on  the  ftat.  of  7,  8  W'tll,  3.  ibid. 

(Vide  Pa,  21,  503,  504.) 

40.  Nor  againft  a  poft-mafter  for  Exchequer  bills  loft  out      Poftmafter. 
oF  a  letter  delivered  at  the  poft-office.     Per  3  corttra  Holt, 

Lane  v.  Cotton,  17  v 

41.  But/«fr  Holt^ — an  officer  is  refponfiblc  both  for  him-    OSccr,  deputy, 
fclf  and  deputies,  wh<;thtfr  his   truft  arifc  by  the  conimon 
Umt,  or  by  ftatute.  lb.         18 

41,  As  innkeepers,  carriers,  &c.  taking  rewards,  arc  an-  ^^^^^JXi"' 
fwerablc  for  thofe  that  att  under  them.  sb,  ^^^^ 

43.  And  whoever  takes  a  public  employment,  is  bound  to      Public  officer  J 
five  the  public,  &c.  therein.  Ih,         18 

44.  And  a  deputy  is  alfo  chargeable  as  a  wrong  doer.      Deputy, 
and  his  ad  may  forfeit  the  office  ofthe  principal.  lb. 


4* 


22S  Cafe. 

Soli.  , 

Fire,  liegli-  4J.  It  lic8  for  negligently  keeping   his  fire  in  A  fid^^ 

gcnce.  whereby  another's  com  is  burned,  or  other  damage  done. 

Turhennl  v.  Stamp.         Page  1 J  ' 

Id  — Leflee  4^*  ^^^  ^^'^  ^^^  tiegligeivtty  keeping  fire,  &*c.  againS  a 

at  will.  .  IHTee  at  will  by  a  Icflur,   feizcd  in  fee,  for  he  had  k  io  hit 

pbwer  to  fecure  himfelf  by  covenant. 

Pantam  ▼<  I/bafn*  19 

^°*  47.  SecUsy  if  the  leflbr  has  only  a  term  for  years  or  U&f 

or  li  a  Granger  Is' damnified,  b^caufe  he  is  aBfwerat>le  over 
to  his  leiTor.  ih. 

m 

W.  48.  If  a  leflee  affigns  his  ithole  term,  and  the  afli^'ce 

burns  the  houfe  by  negligence,  that  ad^ion  lies  not. 

Turberviil  v.  Stamp.         IJ 

'^*  49.  Contra^  where  he  afTigns   only  part  thereof,  and  it 

appears  he  has  only  a  reilduary  fnterell.  R» 

Procuring  ano-       jo.  It  lies  where  a  perfon  not  concerned,  procQi'es  one  to 
-cr  to  luc.  £j,g  another  without  caofe. 

Sa^nl  V.  Roberts.         ^4»  ^5 

E.inpng  ac-         ^i.  Lies  not  for  bringing  an  aflion  where ndthing is  due/ 
!hing  du?  "'*'     without  feme  fpecial  collateral  wrong  be  ihewn. 

lb.         14 

Malicioiiily  52.  In  cafe  for  mallcioiifly  holding  to  fpecial  bail,  the  de-' 

holding  to  b^il.    claiation  ought  to  Hkw  the   fum  due,  and  the  procel*  fpc- 

cially,  and  that  the  fiift  adtiou  is  determined. 

Rot'iM  V.  Robins.         15  . 

r»wif,  mw-         55.  A  ft  ion  on  the  cafe  for  a  deceit,  plaintiff  fet  forth, 
chant,  laclor.       tlwt  he  bought  feveral  parcels  of  filk  for 

lilk  ;  whereas  it  was  another  kind  of  Hlk,  and  that  the  plain'' 
tilf  well  knowing  this  deceit,  iold  to  him  for 

filk,— on  not  guilty,  if,  appeared  in  evidence  that  there  wai 
no  adtual  deceit  in  the  defendant,  the  merchant,  but  in  hiy 
faCior  beyond  lea;  and^r  Holt^  the  merchant  is  anfwerabk 
ciijittfrf  liko*  not  criimiialUtr^  for  the  deceit  of  his  fador. 

'    Hoim  V.  NlJjolis.         289 

celt.  54*  I^  ^^8  on  warranty  of  a  horfe  to  be  found  that  wants 

an  eye,  &.c.  ^- 

Butkrfie  d  v.  Burroughs.     ,    2 1 1 

^^.  This 


Soli. 

55.  This  infirmity  migbt  be,  and  mud  be  Intended  to  be      Secret  infir- 
feret,  and  tho'  a  warranty   muii  be  part  of  the  very  con-  «»»^y»  warranty,  V 
trad,  the  paynjent  here  was  afterwards,    and  it  was  that  umcofcoatrtft. 
completed  the  bargain,  which  was  imperfed  without  it. 

JSuiUrfield  v*  Burroughs,         Pag<^  911 

^6.  (If  a  perfon  warrant  a  thing,  thp'  ignorant  of  its 
faluey  he  is  b'able.     Teh.  20.     Cro.  ^.  4- ) 

57.  Where  the  feller  has  the  poflcffion  of  cljattels^  the  .  J^<^'^  P^^^^ 
bare  affirfflincr  them   to'  be  his,  makes  ^  warranty,  for  the  ^^^t^^^S^ 
|)aTing  pouemon  19  a  colour  or  title.  teib. 

Medina  "v,  Stoughton,         2IO 

(Vide  ^Viwrt  ^  WtlUnf*  Dougl.  W  P^^  v.  Freeman, 
9  Z).  SS*,:S,     55f  ^/r/w^-f  414.) 

58.  jlRter^  where  he  has  not  poffeiSon,  for  there  is  room      U. 
{o  que(Uoa  his  title,  and  Caveat  Emptor.  IL  211 

59.  But  fuch  affirmance  is  no  warranty  in  fale  of  lands,      id.  -Land«- 
whcther  the  feller  fee  in  or  out  of  poffelfion.  ,      IL 

60.  Deceit  lies  for  ^jQSuming  to  a  purehafer  that  the  rent      Deceit,  rent 

fs  more  than  it  is.  ^^^' 

Rlfney  y,  S^'lby,         2ii 

(Vide  Lord  Raymond  1 1  iS.) 

6i,  Tbe  marihal  is  not  chargeable  in  efcap?,  'till  notice       Efcapc. 

of  thfr  commitinei)t, 

•  Watfon  V.  Sutton.         272 

62.  Where  a  perfon  fs  acknowledged  to  he  in  aftual  ciif- 
tody,  delivering  a  writ  to  the  (herifF  acfainft  fuch  perfon, 
js  ail  arreft  in  law,  an^  the    ftieriff  or  oificcr  will  be  liable 

jo  cafe  of  an  efcapc, 

jfackfon  y .  Humphreys.         273 

(Vide  ^/r.  901.) 

63.  Efcape   of  a  perfon  in  cuftody  on  sn  erroneous  pro-      F.fcarf ,  frro^i 
afs,  the  (hcriff  held  liable!    ^   *  neousprocefi. 

*  Shirley  V.  Wright. ^         273 


(Vide?  A^*^- J*^'} 


\ 


$4.  An 


i3o  Cafe/ 

X  Lord  Raymond. 
CoDfpirtcf ,     '   64.  An  adion  wtB  not  lie  for  a  confpiracy,  if  nothing  be 
^|^"g*««-       put  in  execution. 

Sawle  V.  Roberts.         Page  37S 

Trefpars,  cafe.       6^.  Trefpafs  and  cafe  not  to  be  joined. 

Courtney  v.  Collet.  *73>  *7^ 

(Vide  2  Lord  Raym.  1399. — Carihew  ^^.35. — 2  RtJ!,  139. 
2  j^ttrr.  1 114.) 

Poftmafier.  66.  Cafe  does  not  lie  dgainfl  the  poftmafler-general  fot 

Exchequer  bills  taken  out  of  a  letter  in  the  office. 

Lane  v.  Sir  Robert  Cotton.         64S 

Againft  canxcr,       gy    Q^  ^^  cuftom  ag^unft  a  carrier,  ai^d  trowr  cannot 
and  trover.  ^  ^^j^^^  ^^  ^^  Jan/on.         58 

Promife  of  68.  An  a^on  for  not  performing  a  promife  of  m^rriage^ 

marriage.  £9  mutual. — Promife  need  not  be  ip  writing. 

Harrifon  v.  Cage.         386 

Fire,  negli-  69.  If  leflec  for  three  years,  of  a  houfe,  demifes  it  for 

gence,  leiTee.       t^o  years  in  refpcft  of  his  reverfion,  he  may  have  an  adieu 

agaiofl  the  leflce  for  two  years,  if  the  houfe  be  burnt  by  his 
default,  becaufe  he  is  liable  over  to  the  s^flion  pf  the  le/Tor, — 
the  declaration  ought  to  (hew  that  he  had  ap  interefl  in  term 
(hen  to  come,  when  the  houfe  was  bunit. 

Hicks  \.  Downing.        99 

Id.  70.  Cafe  for  negUgently  keeping  his  fiip  in  his  field. 

Turbarville  v.  Stamp.         264 

Boaraccuftom-       71-  Cafe  for    knowingly  keeping  a  boar  accuftomed  to 
ed  to  bite:  bite  animals,  &c.  good  after  verditl,  notwithftanding  the  un- 

certainty of  what  kind  of  animals.  * 

jfiinkins  v.  Turner.         lio 

Ox  breating        72.  Cafe  againft  a  butcher  for  his  ox  breaking  loofe,  &c. 
J°°^«-  '  "  Mafon  V.  Keelitig.         606 

Monkey.  ^j.  Againft  the  owner  of  a  monkey  for  its  biting,  &c. 

'  •'        '         lb, 

(Vide  Sail.  662 I  Str.  1264.) 

Refcpuj.  74.  An  aftion  of  refcous  upon  the  flat.  2  JVill.  &  Mtuji 

ehap,  J.  is  a  penal  adion.       • 

Bj^llqfis  w.  Burbriche.         172 

75.  Cafe 


I  Lord  Rajwiond* 

75.  Cafe  lies  agaioft  a  furgeoDy  or  other  pcrfon  of  the 
medKal  profeffion  for  n£^e6i  or  ignorance. 

Do&or  Greonveh't  Cafe.         Page  214 
(VidcjWIZr.  359.) 

76;  Cafe  for  ercAing  a   new  mill,  3  ^ug.  per  quod  the       Eref^ing  a 
plaintiff  loft  the  profits  and  ufe  of  his  meadow  from  z  July^  ^^"^  ™*"' 
judgment  arreiled. 

Prince  v.  Motdton.  248 

77.  Teaant  for  years,  may  bring  an  action  againft  a  wrong      Tenant  for 
doer,  without  ,  prefcription.  ^„"S/ 

D^mey  v.  Cajhford,         266 

78.  It  h  fufident  for  bim  to  declare  habere  d^bmt  vuntif       ^'  'P**-  ^«- 
kc  (fee  Strode  v.  Birch,  4  Mod  18.)  '       "*"'  ^^'  3r«». 

Pat  here  the  plaintiff  declare  that  he  is  poffefled  for  a 
term  of  years  of  a  houfe,  and  that  be  and  ail  thofe  wh^fe 
rftate  he  baXh  in  the  houfe,  time  whereof,  3cc.  habuerunt  et 
habere  debuerunt^  a  way,  &c.  he  has  therefore  laid  -^  que  ejlate 
in  hin^lf  when  he  is  but  leffe^  for  yegrs,  which  i&  m  offiblc, 
for  he  cannot  baye  the  dilate  of  any  other,  but  ol  y  ais  own. 

lb. 

79.  A£lton  for  beating  a  fervant  per  quod feroitium  amtjjt.       Beating  a  fer- 
is  taken  away  by  the  death  of  the  fervant.  ^"  ''"^^"  ' 

'  Fetter  v.  Seal.         I39 

89.  Cafe  for  ftoppine  a  highway,  whereby  cuftoraers  could   . .  '^^'^PP'^ff 
Qot  come  to  the  plaintiff 'it  colliery. 

Ivefon  V.  Moore.         486 

81.  An  ^dion  docs  not  lie  for  laying  down  an  ancient  j^^^^'^J"^^^]^ 
ferry.  Jb,  494 

Jn  c^fc  for  holding  to  bail,  &c.  the  pi-occfs  oujrht  to  be   ^  Homing  to 
fetfoitb.  i  fi  bail. 


fiolbins  V.  JiobbiM.  503 


Mafter  of 
owucr. 


83.  A  matter  of  a  (hip  may  have  cafe  for  detaining  hi$    -  .^ 
Kpper  quod,  fltc,  but  an  owner  mull  bring  trefpafs.  **^' 

Pitts  V.  Gainee.         558 

83.  A  bailee  may  maintain  trefpafs,  but  then  he  ought  ^^^^^P^^^^^on. 
lo  d^rc  ou  bis  pofieiSon,  /^. 

84.  Cafe 


'252  CaCe. 

t  •  *  *       - 

1  Lord  RnymofifJ. 

Farrier  re-  84,  Cafe  againll  a  farrier  for  rcfufing  to  (hoc  a  horfc. 

Stopping  liriitt.        ^5-  Tenant   of  a  piece   of  ground  ere6b  a  houfe  which 

obftniAs  his  neighbour's  lights,  and  then  demifes  it :  an 
adion  lies  againft  him  for  the  flopping  of  the  lights  after  the 
demife. 

RofeweU  y.  Prior*         715 

2  I^ord  Raymond. 

Haluitaba^         86.  General  declaration  that  plaintiff  habuU  et  habere  Je* 

^"  '*^*A*  ^*^*  ^'"''  *  ^^y^  ^^"  *^^  defendant's  dofc,  bad  on  demurrer,— 
roDg    )cr.        ^j^^  plaintiff  ought  to  (hew  his  title  to  fuch  a  way,  for  fuch 

a  general  declaration  is  only  good  againft  a  wrong  doer,— 
but  this  18  made  good  by  the  general  iffue  being  pleaded. 

^4met  V.  Hammond.         75 1 

Falfe  return.         87,  Cafe  lies  againft  particular  perfonswho  procure  a  falfe 
return  to  be  made  in  the  name  of  a  corporation. 

The  ^en  v.  Mayor  of  TSetford.         848 

88.  An  ad^ion  merely  for  debauching  a  man's  daughter, 
is  an  ad  ion  on  the  cafe,  1032 

89.  (Vide  Trefpafs,    3   WUs,   18.^7-3  ^f»''^-   ^^1^^  ^ 


90.  In  cafe  for  a  falfe  return  of  non  eft  inventtu  to  a  capiat 
adfatisfaciendumf  the  whole  debt  given  m  damages. 

1411 

Keeper  of  91.  Cafe  lies  againft  the  keeper  of  a  livery-ftable  for  da- 

livery- ftables,       magiig    a  horfe  delivered  to  him   to  keep  for   a  reward, 
horfc  damaged,    ^jti^o^t   fticwng  that  the   defehdant   agreed  to  keep  himj 

for  the  agreement  to  keep,  muft  be  intended  a  reafonable 
price  being  paid.       ' 

Stanton  v.  Daviet.         795 

CouBt<(  falfiff       92.  An  adion  for  nuritng  a  child  for  fo  many  weeks,  and 
^ach  other.  other  counts  for  nurfing  the  fame  child  for  the  fame  weeks, 

fo  that  the  count 5  fajfify  one  another.  — IIl—( that  is  the 
'  word  o/i^r  was  omitted.)  '        ,  •      • 

Hart  V.  LangJUt.        842 

03.  An  a&ion  lies  for  refufing  the  plaintiff's  vote. 

•      AJhh^  V.  Wlkte.        94a 

94-  (^ 


3  Lora  RtvfwuMa* 

94.  (In  this  cafe  oi  A/hhy  y.  White f  one  objedion  wa^, 
that  it  was  an  a6tion  of  the  firft  impreffion, — ^it  muft  be 
confrfledy  that  the  novelty  of  an  a6UoB  may  frequently  be 
faxHy  nrgipd  as  a  ftrong  prefumptive  argument  agatnft  its 
Ijmg  jnore  particalarly  where  the  right^  which  is  the  foun-  ^ 

dation  of  the  a6Uon»  is  admitted,   and  the  mode  of  relief 
(as  in  this  cale)  is  the  only  thing  controverted. 

Hargrove^  Cak*i  notes^  81. — 3. 

9^.   A  de<J4nition  for  (huttiqg  the  plaintiff  Qut  of  a  veftry       Right,  diftori 
held  ia  a  room, — u&i  tales  affemblatumes  tener^f<£t£  et  confuetm  bancc. 
Juerunt^ — held  ill,  for  not  mewing  their  right  to  the  room ;       -^ 
'for  in  a^ons  of  this  nature  a  nght  mult  be  (hewn  in  the 
thing  daimedi  and  then  a  difturbance. 

Pbilllbrown  V.  Ryland^  1388 

96.  Cafe  lie?  agai][ift  a  bifliop  for  difturbance  in  prefenting      Biibop,  pre* 
to  a  church.'  fcnution. 

Jijbby  7.  White.         948,  956 

97.  Cafe  lies  for  not  repairing  his  pnvy»  whereby  th^  filth      Not  repoii log 
came  into  the  plaintiff's  ceDar^  without  (hewing  a  title  to  tl^  F'^T* 

cellar. 

Tenant  ▼.  Ooldwin,         1089 

98.  Cafe  maintaineii  by  one  poffeffed  of  houfes,  againft      Not  rqniriD^ 
the  owner  of  a  brew-hbufi^y  for  caufing  water  to  tun  near  the  ^*"- 

foundation^  &c. 

Hoare  v.  Dklunfm,         1 5  68 

99.  For  not  doing  what  ought  to  be  done  of  commoii       Particular 
Tijjht,  an  a6Uon  lie*  without  (hewing  a  pa<*ticular  title  or  title,  commoii 
charge,— «a  not  fepaipng  his  own  houfe,  fo  as  to  injure  duty. 

mine. 

Tenant  v  Coldwin,         ^  091 

100.  Cafe  for  falfcly  affirming  to  a  purchafer,  that  houfes 
arc  let  at  fuch'  a  rent  lies,  where  the  plaintiff  depends  upon 
it,  and  makes  no  further  enquiry. 

Lyfiey  Y,  Seihj.     "    1 118 

1 01  Warranty  before  the  fale,  being  p^rt  of  the  contra^,       Warranty, 
is  good  to  maintain  an  ad  ion,  not  after.  Ih. 

rVide  2  Cro.  630.     i  Vcnl.  269.) 

102.  Cafe 


# 

2  Lord  Raymond. 
Certainty,  de-       102.  Cafe  foc  negligently  ronning  down  the  pUintil^f 
^i|4ioo.  barge  laden  with  goods*  or  for  burning  his  houfe  and  goodly 

the  goods  n>u{t  be  particiilarly  mentioned^ — othcrvifi:  a^ 
evidence  cao  b^  admitted  of  them. 

MarHn  v.  Henrkhfimp         Page  1007 


103.  Ao  a6Uon  for  fo  negUgently  keeping  (hMpr 
wttdt'tfiidter  deteriorate fueruntf  &c,  well, 

Davis  V.  Stanmoftt  1 041 

Strof^e, 
Warr^aty,  '04.  If  the  firft  contraA  with  warranty  be  hrol^eQ  oSf 

Ijihfcqiient  iaie.   the  Warranty  wjU  not  extend  to  a  fubfpijuent  fale. 

jinonymout^  41^ 

105.  Cafe  liet  for  turning  an  ancient  water  courfe* 

Vernon  v,  Goodrich*  f 

106.  Cafe  li^  agaiqfl  the  mafteri  for  negVgence  of  hit 
feryaat 

yarvif  ▼•  Hayes ^         108] 

107.  Cafe  lies  againft  (heriff,  by  landlord  or  his  ezecotory 
for  removing  goods  oif  the  pren^ei^  before  payment  of 
Years  rent,  having  had  notice. 

Palgrave  v.  Windham^         911 

108.  (1  W'Js,  140,  141.  I  Stff  Q43.  %  Sir,  787, 
I  Sir.  9a.) 

109.  Cafe  lies  for  falfe  return  againft  fberifiFy  o;t  m«  ^ 
^ventusf  to  writ  o^  pte/ne  froceft. 

Powely^  fiordf         65Q 

I  JO.  (Falfe  return .-rr-Vide  Sali  la,     Z  D.  ^  £.  (Jpj.) 

Eafement, titl^»       III*  A6lion  on  the  cafe  for  the  diflurbance  to  an  eafe^ 
foM^,  menty  A.  claims  a  water-courfe  over  the  lands  of  p.  if  the 

plaintiff  declares  on  the  poffeilion  oi)ly,  and  the  defendant 
pleads  a  freehold,  t)ie  plaintiff  muft  fhew  a  title  ip  the  re*, 
plication*  and  mufl  not  barely  rely  on  traverfing  the  de- 
fendant-s  title. — Poflefiion  is  only  good  againfl  a  wrongdoer, 
ijnd  therefore  plaintiff  muft  fhew  a  title,  where  be  claiqis  M 
tafement  out  of  the  defendant's  foil. 

Fernfin  t,  Goodrich^        J 

1 1 2.  (Vide  Crq.  C.  ^99,     Pro,  J.  43.     Co^pper  ^l^) 


€a&*  »^5 


1 13.  In  cafe  a'  jiiftificatl<ni  may  be  ffiten  In  mdence,  as     JaftifiaUe  ii^ 
in  cafe  for  breaking  a  horfe,  defendant   gave   in  e^idenci^  cfidcncc 
that  the  plaintiff's  hoife  and  cart  were  placed  before  his  door, 

fo  as  not  to  let  his  own  cart  cohie  up,  and  that  he  whipped 

them  away.  « 

Slaier^^.  S^ann*         Page  87a 
(Videi  /FEfr.  45.) 

114.  Where  the  ad  is  hwM  as  the  fiinng  a  fpout,  and      Conrequeotial 
the  confeqoence  is  injurious,  the  remedy  is  by  cafe,  and  qqt  °*''>^S^- 
trtfpafs. 

Rjtjnaidt  y.  Clarke.         634 

115.  Cafe  lies  at  the  fuit  of  a  parifhiooer,  for  exdnding 
\C\m  (toth  the  Yeftry-room^  but  it  muft  be  averred,  that  the 
panih  had  a  property  in  the  room,  and  a  right  to  niect 
there. 

PUUihrovm  v.  RylaiuL         624 

116.  Trefpafs  on  the  cafe,  is  not  within  the  ftatote  Wli.      Cofts. 
3.  that  gives  cofts  to  on^  defendant  acquitted. 

D'Meu  V.  Cooie,         1005 

If  7.  Lies  for  knowingly  keeping  a  dog  ufed  to  bite,  Keeping  dog 

though  the  damage  happened  by  accidental  treading  on  him,  of*^  ^  ^^' 
tikcfcienUr  is  the  ^H  of  the  ^6^ion. 

Smith  Y,  Pclah,         126^ 

118.  If  a  judge  makes  a  miftake  in  any  thing  within  his      Againil  a 
jii-ifdiction,  an  a^ion  will  not  lie  againft  him,  or  hid  of-  lodge 
ficcr. 

Gil/in  ▼.  Paokf  2  LuitD.  r^6o  (  cited)  61 

Smith  V.  Boucher* 

119.  In  an  a6^ioii  upon  the  cafe,  any  matter  of  jaftifica-      Jaftrficatioq 
tion  may  be  givett  in  evidence  on  the  general  iffne,  which  *"  evidence, 
(h«rws  the  defaidant  not  guilty  of  the  grievance  laid  in  the  *'^P*"- 
plaintiff's  declaration,  and  deftroys  the  pl'iintifif's  right  of  ac- 
tion ;--^in  trefpafs  w  et  armisf  on  the  contrary  the  fpecial 
matter  muH  be  pleaded,  and  then  tlie  defendant  mult  con- 
fcfs  and  avoid. 

Barber  v.  D'txon.         45 
(Vide  2  Stf.  872.     Slater  v>  Swarm  ) 

120.  A&ion 


2^6  Cafe* 

I  fTtifitu 

1 20.  A6Uon  on  the  caTe  for  a  falfe  returh,  lies  agafal^ 
iheriff  who  returns  /cire  feci  to  z/cire  /acUUf  when  in  &ft| 
he  had  giirea  no  notice.  j 

GrtJ^h  y,  JValiir.         Pa^  jjl 

121.  In  adioA  for  an  efcape»  the  defendant  ihall  not  be 
allowed  to  plead  or  give  in  evidence,  that  the  .firft  fuit  wif; 
improperly  commenced ;  he  could  not  juftiff  under  the  proJ 
cefsy  nor  (hall  he  be.allowed  to  take  advantage  of  ^ny  itt 
regularity. 

Bull  Y.  SiewoFd.        ZSf 

I 

1 22.  For  diverting  a  water-courfe,  if  one  have  aaeiciiti 
pits  in  his  lands,  which  are  replenifhed  by  a  rivulett  he  nay 
cleanfe  thpmt  but  cannot  change  or  enlarge  them. 

J^rown  V.  Befi^         I7f 

Jl   mifon,  I 

123.  It  lies  for  foing  one  in  an  infeiior  courty  that  hatli  i 
PQt  jurifdi6iion  of  the  cai4e^ 

Qoflm  y,  IVdcack.        30* 

Sning  in  in^        124.  The  declaration  ought  to  alledge,  that  the  defefl- 

(ertor  court  dant  k^e^  that  the  inferior  court  had  no  jurifdidion  of  the 

vanting^ur^.  Caufe.  *         '  A 

dittien. 


125.  C^e  ynll  jiie  f^r  a  poffibility  of  damage^  as  for  peiv 
fuading  A,  pot  t9  come  and  fell  his  wares  at  plaintiff'i 
market.  4^.2 


Cafe»  trefpaft.  126.  The  diifferenee  between  trefpaff  and  eafe^  is  that  in 
trefpafi  plainti£F  complains  of  an  immediate  wrong,  in  cajc  of 
a  wrong  in  coofequence  of  another  a6t. 

Gate^  V.  Baylej.         313 

127.  Cafe  formisfeafance,  which  is  the  caufe^  but  nQt 
the  very  point  of  the  a<^ion,  may  be  l^id  vi  et  an^.  9  Co* 
50.  Cr.  C.  325.  ^  RolL  139.  Ho5.  i8o.  but  not  cafe  for 
nonfeafance.  9  Co,  50.  b.  and  whenever  a  declaration  may 
be  laid  vt  et  artn'Uf  it  may  conclude  conircf  facem,  1  Conu 
Dlgefi  131.  and  fe^  Luttif.  15)0. 

128.  Cafe  lies  againft  an  attorney,  fbr  neglediog  tp 
charge  a  pcrfon  in  execution  at  his  client's  fuit,  according  to 
k  rule  of  court,  although  it  fe^ms  it  was  rather  w^nt  of 
judgment,  than  negligence.  -   ' 

*     -  Rvfei  V.  Palmer.         32J 


SI 


Cafe*  237 

125^  It  lies  againft  a  (urgeon  an  J  an  apothecaryt  upon  a      Surgeon,  us-  , 
aim  undertaking,  for  unikOfuUy  difuniting  the  caUoiu  of  ^^^^^^ 
be  bone  of  the  plaintiff's  leg,  aiter  it  was  fet. 

Slater  y.  Baker  ^  Staplettm.'    '    Page  359 

130.  It  lies  for  holding  one  to  bail  in  an  inferior  courty  ,  .\^^^2  ^^ 
then  no  more  than  30s*  was  owing.  ^'^ 

Snaih  ▼.  Cmk.         376 

•  •         * 

131.  It  lies  againft  a  gaoler  for  an  efcape  iipon  mefm  pro* 
ift^  though  tlie  prifoner  returns  to  prifon  oh  the  fame  day, 
lad  plaintiff  procee^  againft  him. 

Ravenfcrofi  v.  Eyiet.         294  , 

S  WUfan. 

132.  It  doth  not  lie  againft  juftices  of  the  peace  for  re-      Jufticet  tefuTe 
fafing  to  grant  to  one  a  licenfe,  to  keep  an  inn  or  an  ale-  liceofe. 
lMKi£e. 

Baffety.  Godfcballf  and otbert,  ill . 

I    133.  Adion  for  difturbance  of  common,  by  one  com-      Diftorbance 
iKHicr  againft  another.  of  common. 

1.  Atlinfims.  TeafdaU.         276 

134.  An  afiion   upon  the  cafe  lies  againft  the  deputy.    Poftmafter. 
|ibftmafter  of  Ipfwicb^  for  wrongfully  keeping  and  dctainic^ 

ibf  plaintiff's  letters,  dire6led  to  him,  an  unreafonable  time, 
%hich  defendant  ought  to  have  delivered  to  him  at  his  place 
of  abode  in  Ipfwlcb. 
I  Rottmng  V.  GaodcbUd,         443 

135.  An  adlion  on  the  cafe,  lies  againft  paviors,  em-      Stopping  paC 
I (loved  by  the  commiffioners  appointed  by  parliament,  for  "S^  *°^  light*, 
paving  the  fti^ects,  for  raifing  the  pavement  in  the  front   of 

the  pkintiff's  houfcs,  by  which  the  paffage  and  lights  to 
thehoufes  are  obftruCikcd. 

Leader  y.  Moxm  and  4>thers.         461  , 

1  Blaekjime.  . 

136.  Trefpafs,  and  not  cafe,  will  lie  for  encroaching  on  Leai'-mine, 
1  lead  mine,  though  the  plaintiff  has  no  property  in  the  foil  no  propcuy  in 
above  the  mine,  but  only  a  liberty  of  digging.  f"*^*                  ^ 

Hat  her  v*  Birkbeck.     T,  \  Geo.  3.         482 

Per  Lord  Mansfield, — Trefpafs  is  a  poffeffory  adioxH  and' 
na}'  be  maintained  againft  a  wrong  dflfefV  even  by  a  cefiul 
ftr  <rtf  ^/ in  poff^fllon.  •  |  Ih. 


ft. 

X37.  In 


238 


pefldiD^  fiitt. 


%  - 

137.  In  ftftions  on  t{ie  cafe,  fattsf^^on  made  to  tfael 
plaintiff  pendiDg  the  fiut,  will  take  away  the  remedy. 

Bird  V.  JLmdaB.        Page  38 


Ball  in  equity.      -1 38.  iV  Lord  Mansfitki. — ^Aftions  on  the  cafe  dti 
firom  formal  precife  af^fons,  which  ^rcJiriSijvru,  tbcy  ai 
'  ahnoft  -equivalent  to  a  bill  in  equity  ;  whatcrer  appears  nj 

the  trial  to  take  away  that  equity,  w3l  take  away  the  rci 
medy ; — the  plaintiff  muH  recover  out  of  the  joilice  of  hit 
cale. — Anions  upon  trefpa(s»  or  joint  contrads,  jare  form: 
precife  a^ons,  which  are  JfriSi  juru. — ^Trefpaffcrs  are 
equally  prtndpals  in  joiat  contra6ks ;  all  are  bound  to 
fwer  mfoMum^  and  tlie  party  may  take  out  execution  a| 
one  only,  and  have  only  one  fatisfadHon. 


Lies  thV  ano- 
ther rrtncdy, 
commiinoa  of 
bankruptcy. 


Cafe  and  tro- 
ver joined. 


1 39.  Adton  on  the  cafe  lies,  for  malicioufly  fuing  out  a 
commiiCon  of  bankruptcy,  not  with  (landing  the  fpecial  re- 
medy given' in  the  ftatutds  of  bankruptcy. 

Brown  v.  Chafmum.         427 
2  Blaciftone. 

140.  Cafe  for  obftrufUng  a  wharf,  contrary  to  agree- 
ment, and  tro^r  may  be  joined. 

Mqfl  V.  Gooif/on,         848 

141.  Per  BlaMone  J. — Originally  all  a6tioQ8  on  the  cafe 
were  for  torts,  till  the  iotrodudion  of  sffum^ii  on  muivcius, 
and  other  debts,  in  the  time  of  Queen  ElhufBeih.  {^Slade's 
Cafe  4.  Co.)  in  order  to  give  the  court  of  KingVbcnch  an 
original  jurifdi^ion  in  a^ons  of  debt,  wherein  (as  in  cafes 
of  detinue,  covenant,  and  account),  no  original  is  by  law 
returnable'  out  of  chancery;  fince  that  introdu<Elion,  we 
miifl  diftioguifh  whether  the  particular  a6tion  on  the  cafe  be- 
fore the  citurt,  is  founded  on  tort,  or  on  contradl ;  if  the 
former,  it  may  be  joined  with  any  tort,  if  the  latter,  with 
any  contraft.  3, 

I/tei,  the'  142.  Cafe  in  nature  of  wafte,  will  lie  againft  tenant,  for 

amitlitr remedy,  yeare  after  the  expiration  of  his  term,  as  well  as  covenant, 

for  the  breach  of  thofe  contained  in  his  leafe. 

KinJ^fide  v.  Thornton,     M,  1 7  Gto.  3.  I  III 


covenant. 


Sub'(ifti;d  at 
commou  law. 


143.  Per.  Black.  J. — It  by  no  means  follows,  becaufe  in 
cafes  unprovided  for  by  the  refiifter,  the  flat,  of  Weflrmnf.er 
2,  dire^ls  an  aAion  oft  the  cafe  to  be  framed,  that  the  ac- 
tion on  the  cafe  in  general,  did  not  fubOft  at  coxlunoD  law. 

Jb. 


Pn 


Caftf  259 

Far  Dc  Xjrey  C.  J, — Bccaufc  the  landlord  by  the  fpccial 
covensnt,  requires  a  new  remedy,  he  does  not  therefore  lofe 
hisold* 

Kinl^de  v«  Thornton*         Page  1 1 1 1 

144.  Jodgmetit  for  defendant  in  trovef^  not  pleadable  in      JwlKmciit  la 
bar  of  a^ion  on  the  cafe,  for  the  Taloe  of  the  4»e  goods,  *'^^^t  h«r, 

k  not  appearing  that  the  queftion  was  the  fame. 

HUcbiny.  CampbelL         779 

145.  One  perfonal  jadion  not  going  into  judgment,  is  no 
bar  tc^  another  for  the  fame  caufe  of  a^ion  ;  but  if  judg-- 
mcDt  18  had  on  the  merits,  then  it  bars  all  perfbnal  fuits  for 
tlie  time  caufe  of  a^on. 

Id.  830 

146.  In  an  a£lion  on  the  cafe  againft  a  tenant,  for  not      Agnemait, 
performing  his  agreement,  the  eftate  of  the  lefFor  is  an  im-  laiidCicd,teiiaiiu 
material  averment,  if  the  tenant  has  had  the  fruit  of  his 

leafe. 

mm  V.  White,         840 

Per  De  Grey. — ^The  rule  is,  that  on  the  general  ifluc  in     MatwWa**. 
an  adlon  on  the  cafe,  all  material  averments  are  denied,  and  °**"^' 
put  in  ifFne,  but  nothing  elfe.  IL 

147.  In  cafe  in  nature  of  deceit,  to  revcrfc  a  recovery  of     Deceit. 
Iand«  in  ancient    demefne,  all  the  parties  to  the  recovery 

muft  be  before  the  court. 

* 

The  King  v.  Hadiow.  1 1 70 

1  Burr, 

148.  AAIon  on  the  cafe  lies  for  nuifance  to  lands  from 
a  fmelting-houfe,  or  aquafortis  works,  the  vapours  of  which 
injure  the  grafs,  corn  or  cattle. 

The  King  v»  White.     333 
3  Burr. 

149.  AAion  on  the  cafe  by  a  mailer  againft  the  feducer      I>oe«  not  lie 
of  his  articled  fervant,  bound  under  a  penally  to  ferve  him  »ftcr  compcnf*- 
5  years,  which  penalty  the  maftcr  had  recovered  in  an  ac- 
tion of  debt  againft  the  fcrvant,  lefore  he  commenced  this  ac- 
tion againft  the  feducer,  but  the  debt  and  cofts  fo  recover- 
ed were  not  adually  paid  to  him  till  after  the  commence- 

^nt,  though  before  the  trial  of  it,  the  mafter  cannot  pro* 
cctd  in  an  action  a^jainft  any  other  perfon,  after  having  re- 
vived from  the  fcrvant  an  ample  fatlsfadiion  for  the  injury 
<Joi}ehim. 

Blrdv.  Randall.  »      1345 

150.  Upon 
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Cafi^ 


for  partial 
breaches. 


Joint  trefpafs, 
joint  contra^, 
•AioMjIriai 
jmrit^  and  cafe, 
equitable  bar, 
juftice  and  con- 
fcience. 


3  Burr. 

150.  Upon  articles  witb  a  penalty,  the  party  injure<}rrray 
proceed  ioties  quotsej,  for^r/j j/ damages,  for  partial  breaches, 
but  he  cannot  repeat  the  rigorous  remedy  ot  proceeding  for 
the  penalty,  becaufe  the  penalty  extends  to  ul  that  he  can 
be  entitled  to,  for  every  breach,  and  puts  a  total  end  to  the 
contrad^  between  the  parties. 

JSirJ  ▼.  RandalL         Page  1352 

151.  TTiere  is  no  analogy  between  cafes  of  joint  trrf- 
pafTes,  and  joint  contradts,  and  the  prefent  cafe,  afhd  there 
is  an  eflential  difiference  between  actions  JiriSi  jttru»  aud 
adlions  upon  the  cafe ;  the  latter  are  m  the  nature  of 
bills  in  equity,  and  whatever  will  in  equity  bar  the  plain- 
tiff's recovery,  may  In  this  a^ion  be  given  in  evidence,  be* 
caufe  the  plaintiff  mufl  recover  upon  the  juftice  and  con- 
fcienceof  his  cafe^  and  upon  that  only.  15.  1355 


Malicioofly  1 52.  Upon  the  cafe  lies  for  niaBctotiJly  fuing  out  a  com- 

ftting  c«mmif-      miffion  of  bankruptcy, 
ruptc.  Brown  y.  Chapman.         1418,1419 

Cafe,  trefpafs.  153.  Where  the  adion  is  only  confequentially  ii>|urious, 
cafe  is  the  proper  i-emedy,  and  not  trefpafs ;  where  an  im- 
mediate injury  is  done  to  the  plaintiff's  poffellion,  trefpafs  ia 
the  remedy. 

Harltr  v.  BirllccL  1556 

154.  Aftion  on  the  cafe  for  not  taking  away  tithes,  Hfi 
for  not  fetching  away  tithes  within  a  reafonablc  time,  but 
fomctimes  notice  is  required  by  cuftom. 

ButUr  V.  HeatUy.         1891 
(Vide  1  Str-  245.     Lotub  v.  J<mcs.) 

4  Burr. 

155.  He  in  revcrfion,  as  well  as  he  in  pofleifion,  may 
maintain  an  a 61  ion  for  a  nulfance,  by  obflrudiing  the  bghss, 
for  it  is  an  injury  to  the  inheiitance,  as  well  as  to  the  pre- 
fent enjoyment. 

*  JJffr  V.  Gtfford.         2 141 


JaJge  of  re- 
coid. 


C<ntfper. 

156.  If  an  ad^ion  be  brought  againft  SijwfgeofreccrJ,  ^^f 
an  ad^  done  in  his  judicial  capacity,  he  may  plead  that  be 
did  it  as  a  judge  of  record,  and  tLut  will  be  a  fufficient  juf- 
tification ;  and  fo  may  a  judge  of  a  court  in  a  foreign 
country,  under  the  dominion  of  the  crown. 

Mojlyn  V.  Fabrigoi.        17* 


»57 


.All 


Cmffpcfm 

157.  All  ^lons  of  traaStoiT  nature  that  arifc  abroad,      Tranfitory 
may  be  laid  as  happening  in  an  EngUJh  county.  ••»>»* 

Moflyn  V.  Fahrigat.         JPHgc  tf*] 

Vooghs, 

158.  A6b'on  on  the  cafe  grounded  on  a  cuftom,  that  alL      on  cuftom, 
tbe  inhabitancs  of  a  manor  (hall  grind  all  the  com,  grain  mills. 

and  malty  which  by  them^  or  any  of  them,  ihall  be  ufed  oc 
fpeat,  ground  within  the  manor,  at  a  certain  miU,  the  cuf- 
om  held  good. 

Cort  V.  BirlhecL         208 

1^9.  An  adlion  doe$  not  lie  againft  an  au^onicr,  for      AuaioQier, 
Ming  a  horfe  at  the  hieheft  price  bid  for  him,  contrary  to  Particular  price, 
the  owner's  exprefs  dire&ons  not  to  let  him  go  under  a 
hrgar  fam  named ;  /ecus  if  the  owner  had  direded  the  auc- 
fiofiier  to  fet  the  horfe  up  at  fuch  a  particular  price,  and 
fi6t  lower. 

Bexvfttty.  Chrlpie*         39J 

160.  The  day  is  not  material,  provided  the .  injury  be 
proTcd  to  have  been  committed  before  the  bill  filed. 

Fofier  V.  Banner.         4^ 

^61.  Where  an  aftion  is  brought 'in  confequence  of  a      Right  U(iui- 
right  liquidated  by  means  of  a  ftatute,  the  fbtute  is  the  only  dated,  flat, 
([round  of  adioa. 

Fann  v.  Green,         476 

162.  An  aAion  on  the  cafe  is  the  proper  remedy  for  a     Fraud  on  toU. 
fraud  upon  the  toll  of  a  market. 

Slatey  v.  Dm/dak*         £64 

i6j.  Does  not  lie  againft  the  poftmafter-general,  for  the      Poft<maft^. 
'aluc  of  a  bank  note  (lolea  by  one  of  the  fortcrs  of  the  poft 
^c,  out  of  a  tetter  delivered  into  the  ofice. 

Whitfeld  V,  Lord  le  Defpenfer.         754 

T*<?^-  Return  to 

164.  An  adiion  on  the  cafe  will  lie  for  fupprefiing  ma-  mandamus. 

^^  fafts  in  a  return  to  a  mandamu. 

The  King  v.  Lime  Regis.  153,  154 

16$.  And  if  the  returti  is  faUe  in  fubftaace,  though  it  be      Rftum  f  .ii>. 
Wtteia  words.  IJ4 

Vol.  1.  O  166.  In 
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Cuftotn,  an« 
dent*  mill. 


Cafe  differs 
from  other  ac- 
tion. 


Arreftbv 
officer  without 
warrant. 


Captured 
(hip. 


Cafe. 

Douglas* 

1 66.  In  a  declaration  in  cafe  for  a  breach  of  a  ^udom  for 
inhabitants  to  grind  at  the  plaintiff's  mill,  it  is  not  nece/Iary 
to  date  that  the  inhabitants  had  and  ought,  from  Ume 
whereofy  &c.  nor  that  the  mill  is  an  ancient  mill. 

Cort  V.  Birkbfck.         Page  20S 

167.  Per  Lord  MamJieU, — This  is  an  a6lion  on  the  cafe 
in  which  the  plaintiff  dates  precifely  and  fpecially  his  ground 
of  a6tion,  it  is  not  like  an  cjeftraent,  or  an  a^ion  for  mo- 
ney had  and  received,  where  concluiions  only  are  dated  in 
the  declaration,  and  the  premifes  appear  in  evidence,  every 
thing  to  be  proved  is  fet  forth  ;  if  the  fa6ls  arc  not  fufEcicnt 
to  entitle  the  plaintiff  to  recover,  that  might  be  difputed  is 
rtmine  by  demurrer.  /5. 

168.  An  a6\ion  will  not  lie  againd  a  peace  officer  for  ar- 
reding  a  perfon  honajide  on  a  charge  of  felony,  without  a 
warrant,  although  it'  turn  out  that  no  felony  was  com- 
mitted. 

Samuel  v.  Payne,        345 

169.  Nor  againd  x\\t  captor  for  impnTonment,  in  confe- 
quence  of  a  capture  as  prize,  although  the  captured  (hip  has 
been  acquitted. 

Le  CauM  v.  EJen»         572,  to  59' 


Goods,  prize 


1 70.  Nor  for  goods  taken  on  (hore  as  prize,  by  the  joint 
operation  of  the  fleet  and  army.  7^.  591,  to  59? 

Arreft,  pri-  171.  Nor  againd  a  fherifF  or*  his  officer,  for  having  ar- 

Tilegcd  pcrfons.  ^^^^^  ^  certificated  bankrupt,  a  difcharged  infolvent  debtor, 

a  peer,  a  party  to  a  caufe,  or  witnefs.  "Euerido  vel  rede- 
undo* 

Tarhon  v.  Ft/her.         646,  to  652 


Trefpafs, 
intention. 


cafc) 


Podeffion  of 
pew,  prefcrip- 
tion. 


172.  Per  Lord  MansJUld.—TYiertt  is  a  didinAion  be- 
tween trefpafs  vi  et  arrnlt^  and  trefpafs  on  the  cafe,  which 
6ught  always  to  be  attended  to  r  in  trefpafs,  innocence  of 
intention  is  no  excufe;  in  cafe,  the  whole  turns  upoa  itf 
malice,  or  the  quo  animoh  the  very  gid  of  the  aftion.      -«*•. 

(See  Arred.)  , 

I  Dumjord  and  Eajl. 

173.  Poifeffiun  alone  for  above  60  years  of  a  pew  in* 
churchy  is  not  a  fufficient  title  to  maintain  an  adion  o{W 


i 


Cafe.  •         .  343 

on  the  cafe,  even  againd  a  wrong  doer»  for  difturbance  in 
the  enjoyment  of  it,  but  the  plaintiff  muft  prove  a  pre- 
fcr^tire  rights  or  a  faculty,  and  fhould  claim  it  in  his  de- 
daratloQ  as  appurtenant  to  a  mefluage  in  the  parilh. 

Stocks  V.  Booth.'       Page  428. 

1 74-  Per  Bulkr  J. — The  word  poffeflion  muft  aKvays  be 
underftood  fecundum  fufjeSam  materiam  ;  the  pofTcfHon  of  the 
church  is  in  the  parfon,  plaintiff  therefore  not  having  the 
cxduiive  pofTefliony  cannot  maintain  trefpafs,  and  in  an  ac- 
tion on  the  cafe,  the  plaintiff  muft  prove  a  right  either 
by  prcfcription,  or  by  faculty.  lb, 

(VidePrefcnpti6n.) 

175.  Action  on  the  cafe  lies  for  malicioufly  obtaining  Malicious 
or  executing  a  warrant  to  fearch  a  hoqfe  for  fmuggled  cxecucion  oi' 
goodsy  where  none  fuch  arc  found.  warram,  fmug- 

Cooper  and  another  v.  Boot  in  error,  (cited)  535  8  **  *• 

176.  AAion  on  the  cafe  lies  againft  a  governor,  for  ma-      Sufpending 
licioufly  fufpending  defendant  from  a  civil  office.  civil  officer. 

Sutherland  y,  Murray,  (cited)  538 

177.  An  a6iion  on  the  cafe  Ues  for  infringinpr  the  plain-      Infringing 
tiff's  patent,  a  patent  is  void,  if  the  fpccification  be  am-  paicut. 
biguous,  or  if  it  gives  diredlions  which  tends  to  miflead  the 

public 

Turner  v.  Winter.  602 

178.  (Vide  Sail.  447.     Edgeberry  v.   Stephens.     BuUer 
N.  P.  76,  79.) 

2  Durnford  and  Ea^. 

179.  Under  a  count  for  a  voluntary  efcape,  the  plaintiff 
inay  give  a  negligent  one  in  evidence. 

Bonafous^.  Walker,  126 

(Vide  Alexander  v,  Macauley.'  5.  D.  ^  E.  6ii.)   2  Sali. 
90*     I  Lord  Raymond  190. 

1 80.  A6b'on  for  efcapes  being  founded  in  mal  eficio  are 
M>t  within  the  ftatute  of  limitations. 

t  Lev  191.     Jones  v.  Pope, 

"  l8r.  Whereajuftic^  of  the  peace  malicioufly  grants  a      juftice,  ma- 
^rant  againft  another,  without  any  information,  upon  a  lice  In  grar.t- 

0^2  fuppofcd   ing  warrant. 


t4«  €aSi. 

fnppoM  charfe  ef  Wony,  the  remedy  againft  the  juftice  k 
ti«fpa&  for  the  falfe  imprtfonnient,  and  not  cafe. 

Morgan  v,  Hugbei.  Page  I15 

Cifc  twfpafc.  '^^*  The  diftinftion  between  cafe  and  trefraTs  ii  thi*, 
where  the  immediue  aft  of  imprironmcnt  proceeds  from 
the  defendant,  the  a^inn  can  aoly  be  trcfpaf^ ;  but  where 
the  aft  of  in^jrifonjncn;  by  one  perfnn,  is  in  cunfeqoeuce  of 
'  information  iiom  anui.lier,  theie  an  a^ion  on  die  cafe  U 
ihe  proper  remedy.  IL 

Public  iojiirr.  183,  An  aftion  on  the  cafe  mil  r.ot  lie  by  an  individual, 
againit  the  inhabitants  of  3  county,  for  an  injury  fultained 
in  coofequence  of  a  county  bridge. 

Rt^I  f.  the  Mm  of  Dn-oai.         667 

Wunntyof         184.  If  the  purcbafei  of  a  horfe  warranted  to  be  of  a 

^"fc.  certain  age,  difeoTtr  that  he  Is  of  a  greater  age,  and  offer 

him  to  the  {idler,  who  refu&B  to  take  him  back,  be  may  fcU 

the  horfe  to  any  third  perfou,  and  then  maintain  an  aAiM 

i^alnft  the  felier  on  the  wananty. 

Biuhanan  v.  Parn/baw.  745 

(V.  Stuart  ▼.  mikai,  Dcaglaji  i3.) 

$  D»rnford  vaA  Eafi. 
Wager.  185,  A  wager  that  A,  had  purchafed  a  waggon  of  B. 

ii  not  raid  at  common  law,  nor  prohibited  by  ttat.  14  G. 
3.  e.  48.  which  relatea  only  to  written  inllrumcntt  of  io> 
furance,  and  an  aftion  may  be  maintained  upon  it. 

Gaody.  ElUotl.         693 

Ooodi  not  1 86.  A.  having  propofed  to  fell  goodi  to  B.  mt  him  a 

deliTCted,  certain  time  at  his  requelt  to  determine  whether  be  wo^ 

contTaA   confi-    ''"^  '*"™  °^  "'""      ^'   '^^^'"   *^'  '"**'  determined  Vf  boy 

ficafim.  them,  and  gave  notice  thereof  to  A.  yet  A.  was  not  liabk 

in  an  aftion  for  not  delivering  them,  for  B.  not  being  bound 

by  the  original  contraft,    ^erc  wm  ho  confideration  to 

bmd  A. 

Cook  V.  Oxlcy.         653 

Deceit.  .    *^'-  ■^  '*"'  aifirmatloo  made  by  the  defendant,  with 

intent  to  defraud  the  plaintiff,  wheieby  the  plaintiff  receiTtt 
damage,  by  felling  and  dtlivering  certain  warca  and  mer- 
chaodne  npoii  tnui  and  credit  to  a  tKird  pcrlim  by  the  dc- 


fcodant's  pcrfuafioD,  i$  the  ground  of  an  adion  upon  the 
cafe,  in  the  nature  of  deceit. 

Pq/lejy.  FrecmMn.     H,  zg  Geo.  3,     Page  51 

1 88.  In  fuch  an  adlion  it  is  not  ncccfTary  that  the  de-  Not  nccrffaiy 
fendant  (hould  be  benefited  by  the  deceit,  or  that  he  (hould  S^*b°*^icfiud*b*  ' 
collude  with  the  pcrfon  who  is.  IL  deceit/ 

4  Dumford  ^XiA  Eq/l. 

189.  Proof  that  the  defendant's  boat  run  down  the  plain-      Ne^li^exicc, 
tiff's  in  the  half-way  reach  in  the  Thamet,  will  fupport  an  ^g^*"*'''' 
allegation  that  the  boat  was  run  down  in  the  Tbamuy  near 

the  half- way  reach,  in  an  adiou  on  the  cafe  for  negligence. 

Drewry  v^  Tivlfs,  558 

190.  Per  BufJer  J, — This  is  an  a^^ion  on  the  cafe  for      Misfeafancc, 
misftafance,  which  is  tranfitoi-y  in  its  nature;  this  is  not  tranficory. 
like  the  cafe  of  contrads,  where  a  trifling  variation  is  fa- 
tal, becaufe  it  does  not  apjpear  that  the  contra^  given  in 

evidence  is  that  on  which  the  plaintiff  declares,  nor  like  the 
cafe  of  a  juftification  to  an  adion,  for  it  frequently  happens 
that  the  juftifkratioa  as  in  falfe  imprifonment,  may  be  local, 
the  officer  having  power  only  within  certain  limits.  lb. 

191.  When  a  plainjuff  in  pofTcffion  brings  an  a£lion  on  Declaratidn, 
the  cafe  againd  a  wrong  doer,  it  is  fufBcient  to  declare  ge-  P^^*»  prcfcrip- 
ncraHy  on  bis  poffcffion,  without  difclofing  any  title,  but  Ji^"^/'|°i,'  '"^ 
when  a  defendant  juilifies  under  a  right,  a  legal  title  mull 

be  fet  out  formally  in  tlie  plc4^  ^ 

Grimjkad  v.  Marlozve.  718 

Trin.  32  Geo,  3. 

192.  I'here  may  be  a  cuHom  for  an  ea foment  as  a  right      j^r  edate, 
of  \^'ay  in  altenofoloj  but  for  a  proEt,  a  prendr$^  the  pa:ty 

muit  prefcribc  in  a  que  cliatok  IL 

193.  An  adlion  on  the  cafe  for  not  repairing  fences, 
muft  be  brought  againft  tlie  occupier  of  the  land,  and  will 
not  lie  agaiuil  the  owner  of  the  inheritance,  who  is  not 
himfelf  in  poffcnion  ;  this  is  a  poiTeffory  adion  on  the  cafe 
againd  a  wrong  doer,  the  landlord  cannot  be  deemed  a 
wrong  doer,  for  the  neglcdl  of  his  tenant  to  repair,  who 
lathe  occupier. 

Cheetham  v.  Hampfin.         318 

194.  If  there  be  an  exclufivc  ferry  from  A.  to  B.  it  does    ExduCve  ferry. 
Dot  prevenj.perf>ns  from  going  bv  any  other  ^oat  from  A. 

diredl  to  Q.  though  it  lie  near  to  B.  provided  it  be  not  done 

fraudulently, 


246  '  Cafe, 

fraudulently,  and  as  a  pretence  for  avoiding  the  reguiir 
ferry. 

Tripp  V.  Frani.         Page  666 

Henry  Blatljlone. 
Banmcnt  19^.  A.  a  general  merchant,  undertakes  voltintarOy,  and 

without  reward,  ^^ithout  reward,  to  enter  a  parcel  of  goods  of  B.  together 

with  a  parcel  of  his  own  of  the  fame  fort,  at  the  cuRom- 
hoiife,  for  exportation,  but  makes  the  entry  under  a  wrong 
denominatioiT,  whereby  both  parcels  are  feized,  A.  having 
taken  the  fame  care  of  the  goodj  of  B.  as  of  his  own,  not 
having  received  any  reward,  and  not  Ijeing  of  a  profeffion 
or  employment  which  neceflkrily  implied  fkill  in  what  he 
had  undritaken,  is  not  liable  to  an  action  for  the  lofs  oc- 
cafloned  to  B. 

ShieU^  and  another  v»  Blackhurne.         158 

196.  (Vide  do6^rine  of  bailment.  Coggs  v.  Bernard, 
2  I^ord  Raymond f  909*) 

197.  Per  Lord  Loughborough, — If  in  this  cafe  a  (hip 
broker,  or  a  clerk  in  the  cuftom-houfc,  had  undertakea 
to  enter  the  goods,  a  wrong  entry  in  them  would  be  grofs 
negligence,  becaufe  their  fituation  and  employment  nectf- 
farily  imply  a  competent  degree  of  knowledge  in  making 
fuch  entries.  lb. 

1 98.  Cafe  lies  for  removing  a  wooden  liable^  after  ftay 
of  execution  on  an  ejedment.  258 

^  Henry  Blachjlone. 

I^  1 99.  Per  j^Jhhurfiy  J. — The  diftinftion  is  this,  if  a  party 

undertake  to  perform  work,  and  proceed  on  the  employ- 
ment, he  nfjakes   himfelf  liable  for  any  misfeafance  in  the 

,  courft  of  that  work ;    but    if  he  undertake,    and  do  not 

proceed  on  the  work,  no  aftion  will  lie  againft  him  for 
the  nonfeafance ;  the  defendant's  undertaking  here,  was 
merely  voluntary,  no  confideration  for  it  being  Rated,  there 
was  no  cuftom  of  the  realm,  or  any  legal  obligation,  to 
compel  him  to  perform  this  work,  and  this  diilingui/hes 
the  cafe  from  that  of  a  common  earner,  &c«  lb, 

Infufficicnt  200.  In  an  aftion  on  the  cafe  againft  a  fheriffi  for  taking 

fiirctica,^rcplc-    infufficicnt  furetics  in  a  replevin  bond,  the  plaintiir  may  re- 
'  cover  damages  beyond  the  penalty  of  the  bond,  i.  c.  for 

more  than  double'  the  value  of  the  goods  diftrained. 

Concanen  v.  ZieMridge.        36 

201.  To 


EffMffe*s  Cafe  at  N.  P. 

201.  To  an  adion  on  the  cafe  for  unflcilfully  doing  any       Unlkilful 
work,  it  18  no  defence  that  the  defendant  in  the  a6lion  re-  work, 
covered   in  a  formei'  adion  for  work  and  labour,    which 
work  and  labour  was'  that  for  the  ui^fkilfuhiefs  of  which, 
the  a£tion  is  thus  brought. 

Stnt%enick  ▼.  Lucas:  •       Page  43 

202 •  Cafe    will  he  where  a  party  undertakes  to  get  a      Negligence 
policy  done  for  another,  without  any  confideration,  if  the  **.**  confidca- 
party  fo  undertaking  it  takes  any  fteps  for  that  purpofe, 
but  does  it  fo  negh'gently,  that  the  perfo^  has  no  benefit 
frpm  it. 

JVtHlnfon  V.  Coverdale.         75 


Common* 


(    U8    ) 


Ctntttnoti^ 


2  Lord  Raympnd. 
J.    A     Man  may  prttcnbc  for  common  appurtenanl  to  ha 

jJx    cottage  for  cattle,  le'uant  and  coucbaHi  there. 
*  Emrton  v.  ^Iby.         Page  ror5 

2.  A  commoner  cannot  give  bis  titje  in  evidence  npon 
not  guilty,  as  the  lord  of  the  foil  may. 

Mayor  of  UHnion  v*  ff^ilti.  1 134 

3.  Cuilomfor  the  reeve  to  drive  a  common  whenfocrcr 
he  is  commanded  by  the  fteward,  reafonable. 

FoUel  V,   Troake.        ^1187 

4*  Cuftomary  freeholders  may  have  common  by  pre- 
cription,  and  there  may  be  a  drift  of  the  common  by  cof- 
tom.  Ih*   1 1  Si) 

2  miu 

5.  There  is  no  fuch  thing  as  common  without  ftint,  as 
belonging  to  land,  it  can  only  be  for  cattle  IromU  and 
couchant  thereon. 

How  ¥•  Strode.        .274 

3  IVils.^ 

6.  I'^he  doftrinc  of  rights  of  common  and  much  learn- 
ing on  that  fubjed. — 279,  280,  281,  &c. 

^tkinfon  v.  "TecLfdale. 


DJfturbance  of  right  of  ^ommon,  and  of  right  to 
cut  and  take  ruflies  there,  may  well  be  put  in  one  fingle 
count. 

Beau  V.  Bloom,         45 S 

R.  If  a  man  who  has  a  right  of  common  upon  the  lord's 
waftc,  for  cattle  levant  and  couchant  on^  his  land,  furcharge 
the  common,  the  lord  cannot  for  that  caufe  dill  rain,  for 
the  lord  cannot  judge  thereof. 


Anonymous^  126 

I   Blackfione. 

9.  If  a  common  be  abfolutely  (tinted  in  point  of  nam- 

bcr,  one  commoner  may  diftrain  the  fupernumerary  cattle 

of 


-m£  aaotiier;  bvt  oot  if  «n  ^doxcarurcmcat  ia  oeceflaiy,  as 
where  the  Ajnt  has  a  relation  tq  the  comiDQiicr's  laod. 

Hall  V.  Harding.     E.  9  G/».  3.         P^rc  (J73 

2   Blachfiwe. 

ro.  lo  ax)  a^on  on  the  cale  for  a  (aicbatige  qF cocnmony 
tbc  pJaiiUJiff  may  declare  generally  ibr  tlic  iBjnry,  vitJMiut 
ftatiitf^  pry;ifely  what  the  defcnikat's  tme  light  of  coo-* 
man  u. 

.     Mkifyn  r.  7e^Jdf.    S.  U  Geo,  3,         ^17 

1 1.  Occupier  of  a  mefluage  and  lands  who  has  jpQOimcni 
thcrebjy  on  the  lord^s  wafte,  may  fet  op  a  cuftom  to  cut 
ru/heSy  as  annexed  to  his  right  of  com^Mo^      1 

1 2.  In  cafe  for  a  furcharge  of  common,  the  pla^itlffiie^ 
ttot  (hqpr  thpjt  h^:  tiumiffd  oB-  ai^  cattle  «f  his  own,  at  the 
time  of  the  furcharge,  hut  only  that  lie  cooid  not  hairc  en-  ^ 
joyed  his  common  as  beneficially  as  he  ought. 

IVel/s  V.  Wailii^.     M*  19  Geo.  5.  1233 

I   Burr. 

13.  Is  only  a  right  of  eating  the  graft  in  a  certain  plaoey 
by  the  mouth  of  the  commoner's  cattk :  bat  the  kxrd  re^ 
mains  owner  of  the  foil,  and  may  enjoy  k  oonfiftciitly  with 
his  grant,  but  not  contrary  to  it. 

Cooper  V.  MarfiUL         265,  268 

14.  Indeed  where  the  lord  ads  cootiary  to  his  gnnty. 
as  by  incloiing  and  erediing  obftrudkios  to  keep  the  com* 
mooers  out,  and  not  leaving  fufficient,  the  commoner  may 
pull  down  the  hedges  or  erefttons.  Ih. 

15.  But  where  there  ts  only  a  furdbaigc  by  the  lord*  a 
mere  excels  of  his  right,  the  commoner  is  not  to  be  huown 
judge,  and  to  treat  it  as  a  nuilance  abatable.  Ih. 

4  Burr* 

16.  For  an  over  cham,  the  commoner  had  antiently 
two  remedies,  viz.  an  affile  of  furchai^e  by  the  lord,  a 
wtk  of  admeafurementy  if  furcharged  by  a  feDow  com- 
moaer;  an  a£lion  on  the  cafe  alfo  may  be  maintained  againft 
either,  but  he  cannot  dlftrain  wherever  there  is  colour  of 
right,  though  he  may  diftrain  the  <;^ttle  of  a  fbanger,  or 
even  of  the  lord ;  if  he  be  totally  excluded  by  a  cuttom,  he 
cannot  diftrain  a  fellow  commoner's  cattle  as  furdhai^ed, 
where  the  number  allowed  depends  upon  the  number  of 

acres, 
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acres,  or  requires  a  medium  to  determine  the  proper  prb- 
portiouy  or  depends  upon  a  collateral  faft,  or  upon  matter 
of  judgment. 

Hall  V.  Harding.         Page  2426,  to  2432 

1 7.  Yet  quMre^  whether  a  commoner  has  not  a  ri^t  to 
diftrain  the  furphis  cattle  of  a  fellow  comihoner,  who  'is 
ftinted  to  a  number  abfc^utely  certain,  and  exceeds  fodi  ab- 
folutely  afcertained  number*— 2431,  but  where  the  right 
of  common  is  for  cattle  kvawi  and  cottcbantf  one  commoner 
cannot  difbain  the  cattle  of  another  for  a  fuppofed  ofcr- 
charge.  A. 

4  Dumford  and  Eq/t. 

1 8.  One  commoner  who  has  furchaived,  may  aererthc- 
lefs  maintain  an  a6tion  againft  another,  tor  (iirchaigiog  the 
common. 

Hohfon  V.  Todd.     Micb.  ^1  Geo.  5.         71 


ConUt(an< 


I    ^5i     ] 


Contittion. 

I.  A     Condition  made  impofliblc  by  the  aft  of  God,  can't      Impoffiblc'  by 
A  be  broken.  aaafO<HL 

Thomas  V.  Howell.         Page  170 

2.  See  the  nature  and  effeft  of  a  condition  precedent.  Precedent. 

Thorpe  \,  Thorpe.  1 7 1,  231  \    . 

3.  An  agredtnent  that  A.  ihall  do,  and  for  the  doing.      Id. 
6.  ihall  pay  the  latter,  is  a  condition  precedent.  lb. 

4.  But  where  a  time  is  fixed  for  the  payment,  it  will      ^^ 
TOry  the  conftru6Uon. 

Callonel  v,  Briggs,         113,  vide  171  -     _ 

5.  A  releafe  of  all  demands  will  not  releafe  a  ptomife  im-      R>eleafe. 
broken,  or  a  future  ad. 

Thorpe  V.  Thorpe*  171 

6.  A  condition  is  to  be  conftrued  as  an  agreement,  ac-      Agreement, 
cording  to  the  intent  of  the  parties.  113,  171,  172 

7.  Where  a  condition  is  underwritten,  or  indorfed,  if  it      Part  of  the 

be  void,  the  obh'gation  remains  (ingle.  hen,  or  under* 

written  ohtiga- 

8.  But  if  the  condition  is  part  of  the  lien  itfelf,  and  in-  *^  ^^' 
corporated  with  it,  there  if  the  condition  be  impoffible,  the 
obligation  is  void. 

Pullerton  v.  Agnenv,         172 

9.  Condition  to  exhibit  inventory  into  the  fpiritual  court  ^Remedy  to 
before  fuch  a  day,  the  defendant  in  excufe  mull  not  only  pttfono* 
plead, 

10.  That  no  court  was  hel4,  but  alfo  that  he  was  there 

ready. 

Archhtjhop  of  Canterbury  v.  Willis,  '      251 

11.  Where  a  condition  is  precedeht  to  the  taking  of  an     Non-perfonn- 
eftate,  non-perfbnnance  differs  from  a  forfeiture  thereof  in  *ncci  forfciturok 

equity. 

Bertie  r,  Falkland.         231,  232 

12.  Conditioa 


/ 


QfboB4 

•iiut9<om«ki* 

fiOD. 


TocMivey 
bnd. 


DiijimftiTe 
co«cnant,rQ9e 
part 


25%  ConDitiom 

SalieU. 

RcqncO.  12.  Condition  to  do  an  ad  at  the  end  of  feven  years  otf 

requefty  rcqueft  muft  be  made  on  the  laft  day. 

Bertie  V.  FdklmuL         Page  23 it  23I 

I   Lord  Raymond. 

13.  Condition  of  a  bond  omitting  the  concliifion9  ^^^ 
then  the  bond  (hall  be  void  ; — the  condition  to  pay  is  a  good 
defealanee,  and  if  the  money  be  paid,  the  bond  is  void. 

Jiverj  V.  fVbite,        38 

14.  Condition  to  convey  lands  is  broken  by  devifing  the 
lands  to  an  infant^  otherwHe  of  a  defcent. 

HuOftrt -^^  WatU^         lit 

15.  ^o  make  a  kafe  to  A.  before  fuch  a  day^  or  pay 
100&  A.  dies  before  day,  the  money  muft  be  paid* 

Siudholm^  v.  MaadcH.         279 

l^etformanee.       i(S.  Conditions  performed^  where  to  be  pleaded  fpecially. 

Lftvifu^  V.  Randalpk.        597 

Precedent  17.  Where,  fii  confidtr4itt(me  rii/f// makes  a  condition  pre- 

cedent. 

Thorpe  V.  Thorpe.        ^S 

1^.  If  a  man  will  make  fuch  an  agreement  as  to  pay  his 
BKMiey  be£bre  he  has  the  things  for  which  he  ougltt  to  pay 
7t,  and  will  rely  upon-  his  remedy  to  recover  the  tbing^  ke 
ought  to  perform  his  agreement.  Ih. 

i  Lord  Raymond. 
Precedent.  '9'  ^*^  T*^^  when  it  will  make  a  condition  precedent 

Filtham  V,  Cud'UHMrth.         766 

20«  P^r  H0U4 — ^Though  Ua  quod  is  held  in  LUilttm  to 
make  a  condition  fubfequent,  yet  tliat  \%  in  cafe  of  eftato 
executed,  but  it  is  otherwife  in  cafe  of  tilings  executory. 

Reqoeft.  2 1 .  Condition  to  make  an  apprentice  free,  at  the  end  of 

feven  years,  if  it  (hall  be  defired,  it  is  a  good  plea  that  he 
was  not  requelled,  after  ^he  expiration  of  the  feven  years. 

Fitxhvgh  V.  Dcnmngtoru         1 095 

Performance.        22.  Performance  ought  to  be  pleaded  in   the  words  of 
the  conditioQy  othtxwife  of  matter  of  excufe. 

Fanfha'vjv,  Mornfotu         I14O 

'  ,  23,  Where 


2  Lord  Raymond* 

25.  Where  the  condition  of  a  bond  may  be  good  iq  part,      <3dod  in  ^wt. 
and  void  in  part. 

John/on  r.  Laferre*         Page  1459 

24.  If  breach   be  affigned  upon  part  of  the  conditioa      |^ 
vhicb   18  good  in  law,  though  the  other  part  (hooM  be 
againft  law,  that  will  not  hinder  the  plaintiff's  r  ecu  feting 
upon  the  part  of  the  condition  which  is  legal.  A. 

25.  DiftinAions  between  conditions  precedent,  and  coor      Pirecedent 
current  ads.  coooineBt. 

Merrit  v.  Rone,         459 

26.  A.  is  to  transfer  fteck,  and  B.  to  pay  for  it^  the      P>«i#Ai>^ 
tnnsfer  is  not  a  condition  precedent. 

Slackwett  V.  Najb.         555 

27.  For  makes  a  condition  precedent  in  a  covcnanta  to     Pkccedoit. 
pay  money  for  flock  at  a  day  certain. 

Loci  V.  JVrlght.         569 

38.  Where  a  pleat's  general  qmd  in  demnem  coneermviif    PfiArvt hami- 
it  muft  be  (hewn  for  caule  that  it  does  not  fay  how.  Idii. 

Wbiii  V.  Cleaver.         68 1 

29.  An  entry  by  a  ftnmger  without  authority,  is  good*      JLi^ttf !» 
to  take  advance  of  a  conditiooy  if  k  be  affented  to  af-  9m^ju, 

terward«> 

FtUbityf.  Jtdami.         X128 

30.  Devife  to  A.  for  life  remainder  to  R.  in  fee,  with      Defcendiiw 
condition,  that   if  C.  in  three  months  pays  6.  five  hun-  to  heir, 
drcd  poends,  then  C.  to  have  the  fee,  the  condition  will 

^tfK(id  to  tbe  heir  of  C«  < 

Marh  V.  Maris,         129 
Hardwleke. 

^i.  Where  there  arc  negative  and  affirmative  conditions*      NemtlTc. 
the  pbiotiff  fnuft  (hew,  not  ody  tluil  he  has  not  broke  affir^tivf/ 
the  oegttive  one%  1>ut  aUb  that  he  has  performed  the  a£» 
finnaMve  onciu 

Fletcher  v.  Rkliwdfin,         50]^ 

zWdfim. 

32.  Conditions  of  bonds  are  to  be  conftnied  liberally,      of  bondi. 
ii  fevor  ef  obligors. 

Box  V*  Day*        6x 

S3   A 


254 


To  re-enter 
during  term. 


Precedent. 


Conlittum* 

2  mi/m. 

33.  A  bond  to  a  lady,  with  a  condition  to  pay  her  aa 
annuity,  in  confideration  of  part  cohabitaticn,  is^  good  la 
lawy  confcience,  and  honor. 

Turner  v.  Vaughan.         Page  339.    V.  2. 

3  fVUfon. 

34.  A  proviTo  in  a  leafe  to  re-enter  for  a  condition 
broken,  can  only  operate  during  the  term,  and  Tanifheth 
when  that  ends. 

Johns  ▼.  WlttiUy.         140 

» 

Douglafs, 

35.  Inftance  where  the  veiling  of  a  prior  limitation,  n 
not  a  condition  precedent  in  a  will. 

Bradford  v.  Foley*     63,  to  64 


Precedent,  36.  Inftance  where  it  is. 


Doe  V.  Shtffbard.     74,  to  79 


Performance.        37-  Wlicre  the  performance  of  one  coTcnant^  is  a  con- 
dition precedent  to  another. 

Jones  V.  Bartley,         66§ 


Precedent, 


Precedent 
fnbfequcnt, 
DO  precife 
words. 


Id. 


38.  Inflances  of  conditions  precedent  in  policies  of  ia* 
furance,  vide  infurance. 

I  Dun^ori  and  Eaft. 

39.  No  precife  technical  words  are  required  in  a  deed, 
to  make  a  ftipulation  a  condition  precedent,  or  fubfe- 
quent,  neither  does  i^  depend  upon  its  b^ing  prior,  or 
pofterior  in  the  deed,  but  it  muil  depend  on  the  nature  of 
the  contrad,  and  the  ads  to  be  pcrfonned  by  the  con- 
trading  parties. 

Hotham  ▼.  the  Eafi  India  Company.         645 

40.  A  covenant  in  a  charter  party,  **  that  no  dsini 
**  fliould  be  admitted,  or  allowance  made  for  fliort  ton- 
**  nage,  unlefs  fuch  (hort  tonnage  be  found  and  made  to 
•*  appear  on  her  arrival  on  a  furvey,  to  be  taken  by^of 
•*  (bip-wrights,  to  be  indifferently  chofen  by  both  par- 
**  ties,"  is  not  a  condition  precedent  to  the  fheriff's  xi^tt 
of  recovering  for  (hort  tonnage,  but  is  a  matter  of  de- 
fence to  be  taken  advantage  of  by  the  defendant,  and 
though  not  averring  performance!  is  no  ground  for  arreft- 
ing  the  judgment.  Z'^* 


[.If 


Condition*  255 

1  DwmforJ  and  Eqft. 

41.  If  the  defendants  prevent  the  performance  of «  con-      Perfomuncc 
dition  precedent  hy  their  negle6t  and  default,  it  is  equal  P"*^^**"- 

to  peifMinance  by  the  plaintiffs. 

fiotbam  v.  the  *Eqfi  India  Company, '       Page  645 

5  Dwnford  and  Eajt. 

42.  Grand  children  deemed  to  be  iflue  of  the  marriage,      Iffue,  grand 
ivithin  the  meaning  of  the  condition  of  bond.  children. 

Hay  don  v.   Wtljhere.         371 

t 

43.  (Words  in  a  covenant,  promife,  or  agreement,  that  Condition »  ne- 
do  not  import  a  condition,  are  never  to  be  conftrued  con-  ceflary  implic*- 
ditional,  unlefs  fuch  an  implication  were  abfolutely  necef-  ^^^  * ' 

iiny,  and  the  party  would  be  otherwife  without  remedy.^- 
Gdb,  £.  J98O 


Contract 


9       • 


I    ^56    ] 


Conttait. 


Dcfi  't*    uid  '*  A    ^^"^'^  «liich  afually  conveys  an  intereft  taeeAf 
ture of.  x\.  ID  vGdon  it  thoa  defined,  an  agreement  upon  fiif- 


cf. 


ficient  confideratioii  to  do»  or  not  to  do  a  particular  tlinig<— 
theiK  ate  cfavee  ponts  to  be  contemplatad  in  $11  coatiads. 
Firft*  tkc  agreement.  Second,  the  confideradon,  and 
third,  the  dung  to  he  done  or  omitted,  or  the  dtfecnt  fpfr 
ciea  «f  contiafib— as  to  the  firft,  it  is  an  agpeement,  a  mu- 
tual bai^n  or  convention ;  and  therefore  there  muft  it 
leaft  be  two  contiading  parties  of  fufficient  ability  to  make 
a  contra^ — it  may  be  dtfaer  exprefs  where  the  terms  of  the 
agreement  are  openly  uttered  and  avowed  at  the  time  of 
the  making,  or  implied,  fuch  as  'reafon  and  juftice  di6bite, 
and  which  therefore  the  law  prefumes,  every  man  under* 
takes  to  perform  ;  the  confideration  may  be  either  good,  as 
that  of  blood,  or  natural  affefiion,  of  valuable,  as  for  mar- 
riage, for  money  for  work  done,  8cc.  As  to  the  third,  the 
thing  agreed  to  be  done  or  omitted,  the  mod  ufual  con- 
tra^ whereby  the  right  of  chatties  perfonal  may  be  ac- 
quired, are,  i.  that  of  (ale  or  exchange;  2.  of  bail; 
3.  of  hiring  or  borrowing  ;  4.  of  debt. 

a  Black.  C^m*  Page  442 

a.  A  contrad  is  a  tranfa^ion,  in  which  each  party 
comes  under  an  obligation  to  the  other,  and  each  recipro- 
cally acquire  a  right  to  what  is  promifed  by  the  other. 

Powell  on  Contra^.        i 

3.  All  conditions  repugnant  to  the  nature  of  the  contrad 
are  void-^as  a  feoffment  in  fee,  on  condition  that  the 
feoffee  ihall  not  alien. 

Ih.        261 

4*  A  contra£t  is  faid  to  be  executed,  when  two  or  more 
perfons  make  ov^  their  right  to  each  other,  without  either 
party  trufting  to  the  other. 

Ih.       zss 

5.  An  agreement  is  the  confent  of  two  or  more  perfoni 
concurrtngi  the  one  in  particular  with  the  other  in  receiving 

fome 


fomc  property,  right  or  benefit— though  a  contraA,  execut- 
ed with  all  the  folemnity  required  by  law,  may  properly  be 
caikd  an  agreement.  Yet,  in  the  moire  common  accept- 
ation of  the  word,  articles,  minutes,  an  efcrorij  &c.  containing 
fomethiDg  preparatory  to  a  more  folemn  and  formal  exe- 
cution, are  called  agreements. 

I  Bac,  jiL         Page  67 

Hoit.    :^ 

6.  In  execuor)'  agreements,  the  doing  of  the  adl  is  a      Executing 
^ccuqditiofr' precedent  to  the  payment;   but   if  a  day  be  ap-  condition  frc- 
■  l^iSbted  for   payment  before  the  thing  can  be  performed,  "  ^°^' 

then  an^a^ion  lies  for  the  money  before  thing  be  done, 
{rtherwifc  if  fubfeqaent. 
r  Thorpe  v.  Thorpe.  96 

7.  Earned:  only  binds  the  bargain,  |hat  the  vendor  can-      Earncft  cficft 
not  fell  the  goods  to  another  without  default  in  the  vendee,  of. 

who  ought  upon  demand  of  the  goods  to  tender  the  mo- 
ney— if  vendee  does  not  take  away  the  goods,  upon  rcqueft 
of  the  vendor  within  a  reafonable  time,  the  agreement  is 
difibUed. 

Langford  v.  Tyler,         97 

8.  'Tie  a  deceit  for  ag^an,  who  not  being  the  owner,      PoflVfiion, 
,    has  poffeffion  of  goods  to  fcU  them  as  his  own.  property. 

MeSna  v.  Houghton*  208 

9.  A  man  affirming  goods  to  be  his  own   on   a  fale,      property 
amounts  to  a  warranty.  Jb.  warranty. 

Sditld. 

10.  Where  A.  by  contract  fubiti^s  hlmfclf  to  one  aftion      Fntirc  con- 
only,  it  can't  be  divided,  lo  far  as  to  fubjccA  him  to  two,         traa,  not  divi- 

Countcfii  of  Plymouih  \,'Thrr^mcrton.  65   fi^^** 

11.  Ergo,     Indorfec   of  part  of  a  fum  In   a  bill  of  ex-       Id. 
change,  can't  have  adion  lor    that   part  fans  fhewing  the 
other  part  to  be  fatibticd. 

Ifawhltis  v.  Cardee,         6^ 

12.  So  where  the  contrail  is  at  firft  entire,  it  cannot  af-      ^"' 
tcrwards  be  divided  in  an  action.  16, 


Vol.  I.  R  ^     n.  A9 


Id. 


258  Contrad* 

Salkeld, 
Id,  13.  As  where  the  contrail  is  to  pay  one  hundred  ponndt 

per  annum f  for  his  fervice  ;  adion  lies  not  for  three  qiiar« 
ters. 

Countefs  of  Plymouth  ▼.  Throgmorton,         Page  ^S 

Id.  14.  So,  of  a  leafe  for  years  at  20I.  per  annum f  it  Ucs  not 

for  any  lefs  term  than  a  year.  /L 

15.  And  fo  of  other  contra6l8  for  annuities,  wages, 
debts,  &c«  the  contradt  can't  be  apportioned.  /^. 

Id.  16.  But  if  in  a  leafe  the  bahendiun  be  for  years,  yet  the 

rent  may  be  apportioned  according  to  the  reddendum, 

Tomklni  V,  PiAceni,         14 J 

17.  Per  Cur. — For  where  fpecial  days  of  payment  are  li- 
mited by  the  reddendum^  the  rent  muft  be  computed  accord- 
ing to  the  reddendum^  and  not  according  to  the  habendum^ 
and  the  computation  of  the  rent,  according  to  the  bahen- 
dum  is  only  where  the  reddendum  is  general :  fecus  yield- 
ing and  paying  quarterly  fo  much  rent.  II. 

1 8.  jlJfumpJU  to  deliver  com   on  or  before  the  fifth  of 
*  January  mto  a  barge,  to  be  brought  by  the  plaintiff,  breach 

that  he  did  not  deliver  on  the  fifth  of  January  is  good — 
the  defendant  could  not  make  a  tender  to  oblige  the  plain- 
tiff to  accept  before  the  laft  day,  and  therefore  fi nee  the 
laft  day  is  the  time  appointed,  when  the  one  is  obliged  to 
deliver,  and  the  other  to  accept  it,  fhall  not  be  prefumed 
that  the  plaintiff  was  there  before  the  time  ready  to  accept 
the  com  witli  his  barge. 

Harmon  v.  Owden*         140 

,    ,  A        '9*  Note.     A  lodger  is  upon  exprefs  contrad  a  gucil, 

Lodger,  pitft.   ^^^  i£  ^  gy^j^  ^^^  ,^j^  ^^^^y^  jf  ^  j^jg^^  ^^^ 

Parkhurjl  v.  Fojer:        388 

Q^^^  20.  One  by  leaving  his  horfe  in  an  inn  becomes  a  guefl> 

^  fecus  of  a  dead  thing.  Jh. 

EaraeiLeffcA       *'"  Earnefl  only  binds  the  bargain,  and  gives  the  buyer 
«f.  a  right  to  demand  the  goods. 

Langfort  v.  Adminfftratrix  of  Tiler,        113 


2a.  But 


Contract.  ^59 

SalieU. 

22.  But  notwithftanding  earned,  the  money  is  to  be  paid     W» 
on  fetching  away  the  goods,  and  a  demand  without  payment 
is  void. 

Lanorfortv,  Adminiftratrix  of  Tiler.  Page  113 


23.  And  if  the  buyer  does  not  come  to  pay  the  feller, 
ought  to  go  and  requefl  him,  and  then  if  he  does  not  pay, 
&c.  in  convenient  time,  the  agreement  is  dilTolvcd.  /^. 


a 


ft 


24.  Where  one  thing  is  to  be  as  the  condition  of  the     Mutual  pr* 
other,  though  there  be  mutual  promifes,  performance  muft 

be  averred. 

Callonel  y.  Brlggs*  1 1 2 

25.  As  if  I  fell  you  my  horfe,  upon  your  paying  me  ten      W. 
pounds,   I  can't  have  the  money  witliout  averring  payment,    41 
or  tender  and  refufalof  the  money.  lb,  113 


26.  So  where  muuial  promifes  are  to  transfer  ftock  on 
payment  of  fo  much  :noncy.  1 1 2 


Id. 


27.  But  aliUr  where  a  time  is  lim  ited  for  the  perform-     Time  for 
ance  on  one  part.  113,   171,   172  performance^ 

28.  If  A.  and  B.  come  to  a  (hop,  and  A.  fays  to  the  feller  CoUaterlal 
let  B.  have  fuch  and  fuch  goods,  and  I  will  fee  you  paid,  undertaking. 
&c.  the  law  intends  A.  to  he  the  buyer,  and  B.  to  a6i  but 

as  A.'s  fenrant. 

Batcher  v,  /Andrews,  2  J 

1  Lord  Raymotid. 

29.  Affumpht  to  d<f liver  good  merchanta1>le  wheat,  evi- 
dence of  a  contract  to  deliver  good.     Second  fort  of  wheat      Variance, 
is  a  variance. 

Anonymous,  73  J 


^ge. 


Slram 

30.  Defendant  befpoke  a  chariot,  and  when  it  was  made, 
refufed  to  take  it,  and  in  an  ach'on  for  the  value  it  was  Star ute,  fraud, 
ohjc£lcd,  that  they  Hiould  prove  fomcthing  given  in  earneft,  ^j 
or  a  note  In  writing,  fmcc  ihere  was  no  delivery  of  any  part 
of  the  goods,  but  the  chief  judice  ruled  this  not  to  be  a 
cafe  within  the  ftatutc  of  frauds,  which  relates  only  to  con- 
traAs  for  the  actual  fale  of  goods,  where  the  buyer  is  im- 
Bicdiatdy  anfwerabls    without  time  given   him    by  fpccial 

R  2  agreement, 


i6o  Contra** 

agreement,  and  the  feller  is  to  deliver  the  goods  immedi- 
ately. 

Totvers  V.  Sir  J.  OJborne.  Page  506 

Hard^uhe. 
Dtmagta.  ^  j  ^  ^pj,^  damage  laid  in  the  declaration,  are  confidered 

as  the  caufe  of  a^ion. 

Horion  v.  Kilmore,        5 

Fntirefon*  ^'^*  ^"^  ^"  a(^ion  on  a  contraft,  the  whole  contra6l  muft 

fav*>  provfil,  'he  proved,  and  all  the  chai^gcs  in  the  declaration,  exadly 
o»hcrwife  on  J^  the  manner  they  are  laid  or  the  plaintiff  non-fuited,  but 
^'''  in  an  action  for  a  tort  it  is  otherwife,  for  the  iffues  being 

ftx-eral,  if  any  one  charge  is  proved,  it  is  fufficient,  as  they 
are  fcparate  wrongs. 

Smith  V.  Hlchfofi,        49 

3^.  T*he  fafbor  who  made  the  agreement  was  admitted  as 
a  witnrfs  to  prove  the  doll  very  of  the  goods,  though  he 
was  to  have  a  (hilling  in  the  pound — he  is  a  mere  go-be- 
tween, and  has  no  more  intercft  for  the  buyer  than  the 
fcllcr. 

Dixon  V.  Cooper.        40 

PUceofmak*       34.  The  place  of  making  a  contraft,  is  to  be  confideitd 
ing.  in  expounding  it,  and  not  where  the  aftion  is  brought,  un- 

lefsthe  onrtie*  have  a  view  to  another  kingdom,  at  the  time" 
of  makir.g  the  contrafl. 

Rolnnfon  v.  Bland.         258 

Articles,  pc-        35    Where  there  are  anicles  of  agreement,  guarded  with 
""'y*  a  penalty,  the  party  mav   cither    purfue  his   remedy  tdtks 

qitoties^  the  articles  are  broken  by  cafe  or  covenant,  or  he 
may  proceed  to  recover  the  penalty,  but  when  he  takes  the 
penalty,  he  difcharges  the  other  party  from  all  future  obUga- 
tion,  and  can  never  recover  any  thing  more  under  the  arti- 
cles. 

Bird  Y.  Randall.         388 
(See  3  Burr.  1345.) 

■ 

2  Biaclflone. 
Purchafer,  j^,  Contra6^or  for  a  purchafe  of  a  real  eftate,  to  which 

lofs  of  bargain,  ^j^^  ^jj|^  proves  (without  collufion)  defedivc,  is  entitled  to 

■o 
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no  fetisfa(5lion  for  the  lofs  of  his  bargain. — Defendant   had 
paid  the  depofitc  and  intereft  into  court.  •, 

Flureaus,  ThornhilL     '    ?-agc  1 07 8 

3  Burro^w. 

37.  An  auftioneer  is  an  agent  for  the  buyer  as  well  as  the 
feller  j  after  knocking  down  the  hammer,  and  his  fetting 
down  in  writing  the  name  of  the  buyer,  the  price,  &c.  was 
fuflicient  to  take  it  out  of  the  flatute  of  frauds  ;  the  buyer's 
coming  the  next  day,  and  feeing  the  goods  weighed,  is  an 
additional  circunRflauce,  though  no  earneft  was  paid — the 
coart  inclined  to  think  that  buying  and  felling  at  auflions 
was  not  within  the  ilatute  of  frauds— the  defendant  in 
this  cafe  failed  to  take  away  the  goods,  they  were  fet 
up  again,  and  he  was  held  liable  for  the  difference  of  price. 

Simon  V.  Motlvos,  1921 

4  Burr. 

38.  -P^rLord  MarufielJ.-^-The  ftatute  of  frauds  relates  only      Statute  of 
to  contnif^s  for  the  a6lual  fale  of  goods,  where  the  buyer  frauds, 

is  immediately  anfwerable  without  time  given  him  by  fpecial 
agreement,  and  the  feller  is  to  deUver  the  goods  immedi- 
ately. Per  Tates  J.  that  claufc  of  the  flat,  only  relates  to  ^ontraa  execut- 
executed  contrads,  here  wheat  was  fold,  to  be  delivered  at  ^  ' 
a  future  time,  it  was  unthrefhed  at  the  time  when  the  con- 
trad  was  made,  therefore  it  could  not  be  delivered  at  that 
time. 

Clayton  v.  Andrews.         2101 
(See  I  Str,  506.    Hen.  BL  20.) 

5  Burr. 

39.  Defendant  was  an  auAioneer,  and,  in  that  chara6ter 
had  fold  to  the  plaintiff  an  interefl  in  land,  for  which  the 
plaintiff  had  paid  him  a  depofite  of  fifty  pounds,  hut  upon 
anohjediion  to  the  title,  and  the  want  of  difclofure  of  c«- 
tain  circumftances,  which  ought  to  have  been  difclofod  at 
the  time  of  bidding,  the  plaintiff  (the  purchafcr)  declined 
gding  on  with  the  contraft.— Ver3i6l  for  plaintiff  for  fifty 
pounds. 

Burrough  v.  Skinner.  26^^ 

40.  It  18  immaterial:  whether  the  auctioneer  has  paid  over 
the  money  to  his  principal  or  nott  for  he  is  a  ttake  holder, 
and  ought  not  to  part  with  the  depofite,  till  the  fale  is  com- 
plcated.  lb. 


41,  (v.  Hen. 
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Contrary  to 
monl  policy. 
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5  Burr. 

41.  (v.  Hen.  BI.  81,  289—3  Burr.  1921.-31).  &  E. 
148.    Cowp.  395).     The  dcpofite  is  to  be  allowed  as  part 

of  the  price  on  payment  for  the  goods. 

Cowper. 

42.  A  contraft,  though  not  prohibited  by  pofitivc  law 
nor  adjudged  illegal  by  precedent,  .'ay  neverthelefs be  void» 
if  againft  principles  of  moralily,  or  found  policy.  Joiu^ 
V.  Randal  39. 


This  was  an  a«5lion  of  njfimpfit^  to  recover  moDcy 
won  upon  a  wager,  wlicrther  a  decree  of  the  court  of 
chancery  would  be  rcverfcci  or  not,  on  appeal  to  the  houfe 
of  lords — ^and  hi.Id  that  fuch  a6lion  lies,  unlcfs  the  motive 
be  fraud  or  other /«/■/>/ J  frt«/2z.  Ih. 

Jnfan  Jeliff;       ^^^  There  are  two  forts   of  prohibitions  in   rcfpeA  of 
contrails,      ift,  To  prote^  weak  or   neceffitous  men  from' 
^  bein^  over-reached,  and  here  the  rule  in  pari  deU do  potior  ^ 

conditio  dsfcndent'u  does  not  hold,  becaufe,  where  the  de- 
fendant impofcs  on  the  plaintiff,  it  is  not  par  deliaum.  Se- 
V  condly,  prohibitions  founded  u|^on  reafons  of  publick  po- 
licy, there  both  parties  offending  are  equally  guQty,  and 
the  above  rule  does  hold. 

Clark  V.  Shee  et  al.         200 
Ex  malifi^o  non  oritur  contraQus, 


Vendor,  de- 
liiicry. 


Vendee,  de- 
livery. 


Goods  M 
iranptu. 


44.  If  a  vendor  actually  takes  upon  himfcif  to  deb'ver 
the  goods  to  the  vendee,  he  (lands  to  aU  rifks,  but  if  the 
vendee  order  a  particular  mode  of  conveyance,  the  vender  ii 
cxcufed,  and  the  vendee  muft  (land  to  any  lofs  that  may  hap- 
pen. 

Veue  V.  Bayle.         294 

45.  Thus  when  the  vendee  ivrote  in  thcfe  words,  "  I 
beg  you  will  fend  them  by  land  carriage,  as  they  are  detained 
a  long  time  at  Briftol  before  they  arrive,"  the  vendor  ddi- 
vered  them  to  the  book-keeper  of  the  Birmingham  earner, 
which  was  the  only  mode  of  fending  them  by  land-carriage, 
and  the  goods  were  lod,  adjudged  that  this  was  a  good  dcU- 
very  to  the  vendee.  Ih. 

46.  But  while  the  goods  are  in  tranfitu  before  adual  pot 
fefiion  by  the  vendee,  the  vendor  hath  fuch  a  lien  upon  them, 
as  to  be  permitted  to  get  them  back,  if  the  vendee  in  the 
noean  time  has  become  a  bankrupt  Ibid,  Vide  alfo  Bhrkat 
^.Jenkins,     Eafi.  ii  Geo.  3.  cited.  Jh.         ^95 

47- If 
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Cowper. 

47.  If  vendor  fell  goods   by  fample^  to  be  delivered  to    .  Rarncftdc- 
thc  vendee  within  a  month,  and  take  carncft,  and  within  a  "^**7- 
month  fend  them  by  his  fcrvant  to  the  prcmifes,  where  part 

bdng  unloaded,  the  reft  are  diftrained  for  toll,  the  delivery 
18  complete,  fo  as  to  entitle  the  vendee  to  bring  trefpafs  for 
the  feizurc. 

Blakely  v.  Din/dak.         Page  664 

48.  So    It  was  to  all    honeft  purpofes,   in    refpeA  of      Id, 
third  perfons,  the  moment  the  vendor  hath*  delivered  the 
goods  to  his  own  fervant  to  carry  to  the  vendee.  Ih. 

49.  AAion  lies  for  goods  fold  abroad,  which  are  prohi- 
bited here,  if  the   delivery  of  them  be  compleat  abroad,      ^°'^  ***^**"^» 
though  the  vendor  may  know  they  are  to  be  run  into  Eng^ 

laruL 

Holman  and  others,  v.  Jofmfon.         341 

50.  The  plaintiffs  in  this  cafe,  who  were  merchants,  liv-      Drlirery 
ing  at  Dunktrky  fold  tea  to  the  defendant  there,  which  they  abroad. 
ddb'vered  at  Dunkirk  ;  though  this  tea  was  for  the  purpofe 

of  being  fmuggled  into  Englaruly  and  that  known  to  the 
plaintiffs  at  the  time,   yet  they  not  being  concerned  in  the 
(muffgling,  and  it  being  a  fair  falc  as  to  them,  and  good  by      |j 
the  laws  of  the  country,  where  they  lived,  they  were  al- 
lowed to  recover  the  price  of  the  tea  in  England.  lb, 

51.  SecMs^  if  the  vendor  was  to  deliver  the  goods  in  Eng-      Id. 
hmdy  or  if  they  were  only  to  be  paid  for,  in  cafe  the  vendee 
fhould  fucceed  in  landing  them.  lb.         344,  345 


(v.  4  Z).  &  £.  466.-3  D.  &  E.  34 


..r 


AuAioB. 


52.  A^ion  does  not  h*e  againft  an  aufUoneer,  for  felling 
a  horfe  at  the  higheft  price  bid  for  him,  contrary  .to  the 
owner's  exprefs  diredlions,  not  to  let  him  go  under  a  larger  fum  ' 
named,  othcrwife,  if  the  owner  had  dire6ted  the  audioneer 
to  fet  the  horfe  up  at  fuch  a  particular  price  and  not 
bwcr, 

Bexwfli  V.  Cbrip'te.  395 

53.  An  agreement  to  accept  a  bill  of  exchange,  may      Agreement 
amount  to  an  acceptance.  ^  *^"P^  ^*"- 

Mafon  V.  Hunt.  285,  1^6 

54.  Several  owners  of  different  (hips,  having  entered  into      j^j^^  ^^^ 
a  bond  to  a  truftee,  binding  themfelves  and  their  aflirtis  to  twa. 
indemnify  each  other  to  a  certain  amount,  if  any  of  their 

^ps  (hould  be  loft,  and  one  of  them  having  fold  his  (hip, 

aud 
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Id. 


With  go- 
vcrnmeut. 


Wage?. 


Poffcffor/ 
title. 


One  of  t^^P 
th'.ngt  prohi- 
bited. 
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and  fhc  being  afterwards  loft,  the  others  arc  not  liable  underj 
the  bond,  unlcfs  the  vendor  has  fold  together  with  the  (hip,j 
his  intereil:  in  the  agreement  of  indemnity. 

ylyres  v.  JVilfon,  Page  370,    371 

Douglas. 

55.  But  if  the  vendor  had  agreed  witli  the  vendee,  to  pay 
him.fo  much,  if  the  Hilp  fliould  be  loft  in  a  given  time,  and 
the  ftiip  had  been  loft  within  that  time,  it  fhould  fecm  that 
the  vendor  might  fue  the  others.  Ilf.  371.   a. 

^6.  Government  having  contra6\ed  to  fiii-nifh  forage  for 
a  certain  number  of  horfes,  to  be  kept  by  a  fiitler,  and  the 
contradlor  for  forage  liaving  agreed  not  to  commute  the  fo-| 
rage  for  money,  an  agreement  between  the  futler  and  con- 
traftor  for  forage,  that  the  latter  (hould  allow  the  former  a 
fum  of  money  lor  each  ration  of  forage  allowed  for  the 
whole  number  of  horfes,  and  (hall  retain  the  forage,  ii 
void. 

WiWs  V.  Baldivin.  433,  434  *| 

57.  An  officer  or  failor,  who  has  agreed  to  fcrve  on 
board  a  letter  of  marque  for  certain  wiges,  during  the  voy- 
age, and  a  (hare  of  all  prizes,  is  not  entitled  to  any  part  d 
the  wages  if  the  fliip  is  taken  Before  (he  compleat  her  voy- 
age, although  he  fliall  be  fent  from  the  (hip  before  the  cap- 
ture as  pri/.e-mafter,  on  board  a  prize  taken  by  her  in  the 
courfe  of  the  voyage. 

Ahernethy  v.  Landak.  $10,  Ji-f 

58.  In  an  a6lion  on  an  agreement,  to  deliver  poffeflion 
of  certain  premifcs,  fuhjecl  to  the  forfeiture  of  a  ftipulatcd 
fum  on  failure  of  cither  party,  theperfon  who  was  to  dcHver 
pofrtflion  cannot  fupport  an  aAion  for  the  forfeitui*t  ^' 
thouiih  he  aver,  that  he  was  ready  and  willing  to  deliver  the 
pofFeilion,  &c.  without  (hewing  in  bis  declaration  a  pofleiTory 
title  in  himfclf. 

Luxton  v.  Robin/on,  598,  599 

59.  Under  an  agreement  to  perform  one  of  two  things, 
the  option  is  in  the  perfon  who  is  to  perform,  \i  one  of  the 
two  things  is  prohibited  under  a  penalty,  no  a6lion  will  lie 
for  the  penalty,  until  the  party  makes  his  ekrdion,  by  per- 
fprming  the  the  prohibited  part  of  the  contra^. 

Lay  tony.  Pearce.        '4 


60.  The 
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Douglasm 

60.  The  agreement  was,  that  tlie  defendant   woidd  ei-     Id. 
ttier  deliver  to  A.  B.  an  uadrawn  lottery  ticket^  or  pay  him 
tweoty  pouods. 

Lay  ton  v.  Pearce^         P«^€  14 

61.  If  one  cotenant  with  another  to  do  a  certain  ad  in  p^^^^JJ^** 
coaHderation  of  a  reward,  and  the  other  prevent  the  ftipu-  * 

bted  thing  from  being  h'terally  pei  formed,  and  accept  of  an 
equivalent,  he  may  be  fued  for  the  reward,  and  the  reafon  of 
|he  Boo-compliance  with  the  literal  terms  may  be  averred. 

Hotham  V.  Et^  India  Company,         ^59 

62.  If  money  be  paid  on   an  iUeiral  contrad,  while  the      Executory 

e\  •  \  \  cootra^k  lefcma* 

contract  remains  executory,    the    money  may  be  recover-  ^ 

cd  back  in  an  a^ion  for  money  had  and  received. 

Lowry  V.  Bourdieu.  452,  454,  455 

63.  An  infurance  being  made  without  intereft,  and  the 
premium  paid,  the  infured  (hall  not  recover  back  the  pre- 
fBium  after  the  (hip  has  arrived  fafe.  /ft. 

64.  Buller  J. — There  is    found  diftiuiflion  between  con- 
,  trads  executory  and  executed,  if  an  adion  is  brought,  with  a 

view  to  refcind  a  contrad,  you  mud  do  it  while  the  con- 
trad  continues  executory,  and  then  it  can  be  only  done  on 
the  terms  of  reiloring  the  other  to  his  original  fituation. 

65.  PfT  Lord  Mansfield* — It  muft   not  be  underftood,      ImpwidiUa: 
that  the  court  holds,  that  in  all  cafes  where  money  had  been 

'  paid,  on  an  alledged  confideration,  it  cannot  be  recovered 
hack;  the  meaning  of  the  rule  in  pari  deliSo  potior  tjl  con" 
^  Jefendeniii,  is  not,  that  the  defendant's  right  is  better 
than  that  of  the  plaintiff,  but  the  plaintiff  muft  draw  his 
itmedy  from  pure  fountains.  Ik, 

66.  In  cafes  of  oppreflion  as  an  ufurious  contrad,  though 
the  contrad  be  compleat,  the  money  may  be  recovered 
^k,  for  the  parties  are  not  in  pari  deliSo-  lb, 

I 

67.  A  fum  of  money  had  been  paid,  in' order  Co  procure      Eiecutory. 
A  place  in  the  cudoms  ;  the  place  had  not  been  procured,  and 

the  party  who  had  paid  the  money,  having  brought  his  ac- 
tion to  recover  it  back,  it  was  held  that  he  {hoidd  recover, 
*^ccaufe  the  contra^  remained  executory* 

Walker  v.  Chapman^  (cited.)  454 


68.  Contraat 
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Douglas^ 

Gaming,  fe-        6S.  Contra&s  as  wcU  aa  fccurittcs  for  moocy  won  at  pby* 
carhiea.  ^rc  ▼oid. 

Lowe  V.  IValkr,         Page  715I 

Money  lent,         69.  Secunties,  but  not  contra6b  for  moaey  knt  to  pla] 
won.  with,  are  void.  Z^- 

Mercantik,  ^^    ^jj  n,crcantile  contiaas  ought  to  have  a  Uberal  oon^ 

ftnidioiu 


Contna  put 
an  end  to. 


Id. 


I  Dumford  and  Eqfl. 

71.  Affumpftt  for  money  had  and  received,  lies  when  a^ 
payment  has  been  made  on  a  contra£l,  which  is  put  an  end 
to. 

Towers  V.  Bamu*  \%\ 

72.  This  was  an  af^ion  for  money  had  and  received,  t( 
recover  i  o  guineas,  whic^  plaintiff  had  paid  to  the  dcfe 
ant  for  a  one  horfe  chaife  and  hamefs,   on  condition  to 
returned,  in  cafe  the  plaintiff's  wife  fhould  not  approve  of  itt 
paying  38.  6d.  per  diem  for  the  hire,  the  chaife  not  being 
approved  of,  it  was  returned,  and  the  hire  tendered  and 
fuf^. 


Contraa  73.  If  the  contraft  continue  open,  the  plaintiff  can  odI 

•pen.  recover  damages  for  the  breach  of  it,  and  then  he  mufl  ftau 

tlie  fpecial  contract.  R}. 

Difference.  ^^  The  difference  between  thofe  cafes  where  the  contrad 

is  open,  and  where  it  is  not  fo  is  this,  if  the  contra^  be  re- 
fcinded,  either  as  where,  by  the  terms  of  it,  it  is  left  in  the 
plaintifPs  power  to  refcind  it  by  any  ad,  and  he  docs  it,  or 
where  the  defendant  afterwards  affents  to  its  being  refdnded, 
the  plaintiff  is  intitled  to  recover  back  his  whole  money,  and 
then  an  action  for  money  had  and  received  will  he,  but  if 
tlie  contra^  be  open,  the  plaintifiPs  demand  is  not  for  the 
whole  fum,  but  for  damages  arifmg  out  of  it,  and  then  he 
mufl  ftate  the  fpecial  contraft.  Ih. 

Contract  with       75.  An  officer  appointed  by  government  treating  as  an 
government.        agtnt  for  the  pubhck,  is  not  liable  to  be  fued^upon  con- 

trads  made  by  him  in  that  capacity. 

Macheath  v,  HcdSmand.         172 


By  deed. 


76.  Nor  even  though  he  contrad  by  deed,  if  it  be  on  ac- 
count of  government. 

Unwin  V.  Wolfely.         674 


77.  Where 
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r 

77-  Where  goods  are  delivered  under  an  agreement,  to      Illegal  confi 
ikc  a  fpecific   parcel  of  copper  money  in  payment,  a  de-  ^ration. 
jwT  of  fuch  copper  will  be  a  good  bar  to  an  a6iion,  for  the 
ttluc  of  the  goods,  though  in  fad  it  was  counterfeit  mo- 

Alexander  v.  Owen.         Page  225 

78.  An  illegal  contrad  if  refcinded  as  to  part,  muft  be       ^^%^^  « to 
rfcindcd  as  to  thie  whole  ;  therefore,  if  a  plaintiff  fumifhes  ^^  ' 

(Dods  in  confideration  of  counterfeit  money  be  paid  him, 
iDd  he  afterwards  refufes  to  take  it,  he  cannot  recover  in  an 
^on  the  value  of  the  goods  delivered.        Ih.  226,  7 

79.  Where  goods  arc  ordered  for  a  fhip  by  the  owners,       Captain  of 
)/doTt  the  appointment  of  the  captain,  though  fome  arc       P' 
lot  ddivef-ed  till   afterwards,  yet   as  no  perfonal   credit  is 

ptn  to  the   captain,   he   is   not  anfwerable  for  any  of 


Farmer  v.  Davies,         108 


I  80.  But   where   the  captain   contrafts  for   the    goods,  Contraa'-/ 

froogh  they  are  furnifhed  for  the  ufe  of  the  Ihip,  he  is  an-  «»pt*in. 
doable  in  refpect  of  his  contrad.                                     IL 

-  ■              » 

I  81.  So  that  in  fuch  cafe  the  tradefman  has  a  claim,  both  Captaia 

w  the  captain  and  owners,  as  well  as  a  fpecific  lien  on  the  <>^"*'' 
•up  itfclf.                                                                             lb. 

82.  Before  a  party  can  entitle  himfelf  by  a  civil  adion       Uiurioui, 
to  relief  from  an  ufurious  contract,  he  muft  tender  all  the 

inoncy  really  advanced. 

Ftt%roy  v.  GwtUhn*         153 

83.  When  goods  were  pawned  to  a  broker  for  a  certain       Ufunoui. 
fam,  and  ufurious  intereft  agreed  to  be  paid,  therefore  the 

piwncr  of  the  goods  cannot  maintain  an  adion  of  trover 
•orihenj,  in  order  to  get  rid  of  the  ufurious  contrad,  with- 
^t  firft  tendering  the  money,  which  had  been  adually  ad- 
▼anccd,  and  legal  intereft.  Ih. 

84*  In  cafes  upon  contrads,  it  is  neceffary  to  fet  out  thfc      Truly  fct  Mt, 
wntraa  entire.— P/r  Buller  Juftice.  difference  fatal. 

(In  the  King  v.  Plppett.)         240 

*5«  Where  the  contra£t  declared  upon  was,  that  the  dc-      Variance. 
«||^t  (hould  deliver  to  the  plaintiff,  all  his  tallow  at  four 
°p  per  ftone,  and   the  contrad  proved  was,  that  the 

defendant 


♦     «r* 
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<kfendant  fhoiild  deliver  it  at  46.  per  ilone,  and  fo  much 
more  as  the  plainlifi*  paid  to  any  other  perfon,  this  was  hdd 
ft  fatal  variance'. 

Churchill' V.  IVililns.  Page  447 

1  Dvmford  and  Eajt. 

86.  Per  Bullery  J. — This  is  an  aftion  on  a  fpecial  agrcc- 
roent,  the  agreement  is  the  gift  of  the  adJoo,  and 
therefore  it  rauft  be  ftated  truly,  the  plaintiff  need  not  fet 
forth  different  parts  of  an  agreement,  which  are  not  cflfcn- 
tial  to  the  right  of  aftion — but  here  the  contrail  proved  is 
different  from  that  allcdged — when  it  depends  upon  the 
event  of  another  fad,  whether  the  contradl  is  abfolute  or 
conditional,  the  plaintiff  cannot  (late  the  contrafk  as  abfo- 
lute. /K 

2  Dumford  and  Eajl. 

Fenu€,  87.  In  debt   for  goods  fold  and  delivered  the  plaintiff, 

declared,  that  the  defendant  at  IVeJlmln/ler^  in  the  count j 
of  M'tddkfex^  was  indebted  to  ^im  in  a  certain  fum  for 
goods  fold  and  delivered  withoi  v  allcdging  an  exprefs  con*, 
tra6l,  and  place  where  fuch  contradi  was  made  upon  fpedil 
demurrer,  /or  thefe  caufes  the  court  held  the  contrad  and 
venue  well  laid. 

Emery  v.  FtU.         28 

88.  Per  BuUer^  J. — Tlie  words  fold  and  delivered,  im- 
ply a  contraft,  for  there  cannot  be  a  fale  unlefs  two  parties 
agpree — as  to  the  venue,  if  it  were  neceffary  to  prove,  that 
the  contra^  was  made  at  Weflmitilier^  it  may  be  done  under 
this  dcfcription,  but  it  is  not  neceffary,  for  it  may  be  prov- 
ed any  where,  which  fhews,  that  the  venue  is  merely  added 
for  form  fake.  lb, 

Ambutory.  89.  Per  jtijhhurfij  J. — Where  the  deh' very  of  goods  is  to  be 

at  a  diftant  place,  as  between  the  vendor  and  vendee,  the  con- 
traft  is  ambutory  till  delivery,  and  tlierefore  in  cafe  of  the 
infolvency  of  the  vendee,  in  the  mean  time  the  vendor  maj 
ftop  the  goods  in  tranfitu^  but  as  between  the  vendor  and 

Bill  of  lading,  third  perfons,  the  delivery  of  bill  of  lading,  is  a  delivery  of 
the  goods  themfclves,  if  not,  it  would  enable  the  configoce 
to  make  the  bill  of  lading  an  inflrument  of  fraud. 

Lickbarrow  v.  Mafon,         *]% 

Tranafcr  of         9^*  ^^  ^^  ^  general  rule  in  the  transfer  of  chattlc6>  that 
chatties,  pof-      the  poffefiioD  muft  accompany  and  follow  the  deed.j 
feffioo.  Edwards  v.  Harbcn*         587 

91.  Thereforci 
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t '  Dumford  and  Eajl. 

91.  Therefore,  where   the  conveyance  is  abfo'ute,  the       Abf>lntc, 
|>oflclSon  mufl  be  delivered  immediately  ;  where  it  is  conditi-   com.  tional. 
>aal,  ft  will  not  be  rendered  void  by  the  vendor's  continuing 
ID  pofiefii6n  'till  the  <:ondition  be  performed. 

Edwards  v.  Harben,         Page  587 

93-  An  abfolute  conveyance  of  perfonah'ty  without  pot-       Conveyance 
fcffion,  is  in  point  of  law  fraudulent,  and  not  merely  evidence  )f  i'^out  poflcf- 
)f  fraud.  lb.  ^  "^- 

J  Dumford  and  Eqft. 

93.  A  bidder  at  an  and  ion  under  the  ufual  conditions 
that  the  higheft  bidder  (hall  be  the  purchafer,  may  retract 
his  bidding  at  any  time  before  the  hammer  is  down. 

Payne  V.  €ave,  14S 

(v.  5  Burr.  2639.) 

94.  The  vendee  at  an  audion  may  forfeit  his  depoilte, 
snd  give  up  all  claim  to  the  thfng  intended  to  be  pur- 
iriiafed. 

Saviife  v.  Saville.     1  P.  Will.         745 

95.  A  broker,  when  he  bought  goot^s  for  his  principal.  Broker,  prio- 
agrced  for  half  ^r  cent,  to  indemnify  him^from  any  lofs  ;  on  cil»l,i»dciimiiy. 
the  re^fale  -  it   was  held,  that  this   undertaking  was  dif- 

charged,  when  the  principal  had  a  feir  opportunity  of  fcD- 
iog  to  advantage  but  negleded  it,  though  he  was  after- 
vards  obh'ged  to  fell  at  a  lofs. 

Curry  v.  Edenfor.     H,  ^o  Geo.  3.         524 

96.  If  A.  agree  to  give  B.  a  certain  fnm  for  goods  in  ad-      Secret  tf^iee- 
^ancement  of  C.  any  fecret  agreement  between  B.  and  C,  "^°'' 

that  the  latter  (hall  pay  a  further  fum  is  void  as  a  fraud  on 
A.  although  the  bill  of  fale  is  made  to  A.  and  B.  cannot 
lecovcr  fuch  further  fum  againft  C. 

yackfony,  Ducbaire.     H.  ^Q  Geo.  3.         551 

97.  An  aftion  cannot  be  maintained  by  feveral  partners      Prohibited 
fcr  goods  fold  by  one  of  them  living  in  Guernfey,  and  pack-  goodi. 

€d  by  him  in  a  particular  manner,  for  the  purpofe  of  fmug- 
ghng,  though  the  other  partners  who  reHded  in  England^ 
wcw  nothing  of  the  fale,  for  it  is  a  contraft  by  fubjefts  of 
thii  country  made  in  contravention  of  the  laws,  and  this 
<^ie  muft  be  confidered  in  the  fame  light,  as  if  all  the  part- 
»era  rdided  in  England. 

Biggs  and  others  v.  Lawrence.     M.  30  Geo.  3.    .      454 

98.  Per 
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Smasglifi^, 
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3,  Dumford  and  Eafi^ 

.  98.  Per  BuUtr^  J. — ^ThiB  muft  be  confldered  as  if  ttun 
a  contrad  made  between  the  plaintiff  and  the  defendant,  il 
refidiDg  in  this  country^  for  the  delivery  of  goods  in  Gwernfi^ 
for  the  purpofe  of  fmiiggling  ihem  into  England.-^tht  ai 
of  Holman  and  Jahnjon^  went  on  tbe  ground  of  the  plain 
tiffs  being  foreignera»  which  diflinguifhes  it  from  this. 
Biggs  XiXi^  others  V.  Lawrence.  M.  30  Geo.  3.  Page  45 
(v.  ^  D.  iff  £.  466. — Covff.  341  •y' 

99.  A.  having  propofed  to  fell  goods  to  B.  gave  him ; 
certain  time  at  his  requell  to  determine,  whether  he  wotJi 
.buy  them  or  not ;  B.  within  the  time  detennined  to  b« 
them,  and  gave  notice  thereof  to  A.  yet  A.  was  not  liabl 
in  an  adtion  lor  not  delivering  them  ;  for  B.  not  being  booM 
by  the  origins^  coutrafiy  there  was  no  confideration  to  bis 
it. 

Cooie  V.  Oxiey.     £,  30  Geo.  J.       65; 

106.  Per  Butter^  J.— In  order  to  fuftain  a  promife,  then 
muft  be  either  a  damage  to  the  plaintiff,  or  an  advantage  ti 
the  defendant,  but  here  was  neither,  when  the  contrad  wi 
firft  made.  ^ 

4  Durnford  and  Eqft, 

1 01.  Notwithftanding  the  ftat.  26  Geo.  3.  c.  60.  f»  '7 
enads,  that  a  bill  of  fale  of  a  fhip  (hall  be  abfolutely  voi^ 
unlefs  the  certificate  of  the  regiftry  be  truly  and  accuratt^ 
uiferted  therein,  a  mere  clerical  miftake  will  not  vitiate. 

RolIej?on  y.  SmitS.    Hill.  31  Geo.  $-       '^* 

102.  An  inhabitant  of  Quemfeyy  cannot  recover  in  court 
of  this  country  the  price  of  goods  lold  by  him  there,  if  ™ 
knew  it  to  be  buyers  intention  to  frauggle  the  goods  intfl 
England^  and  give  him  affiflance  for  that  purpofe. 

Clugas  V.  Peneluna.       -P 

103.  Per  Butter,  J.— Here  the  plaintiff  himfdf  ^^^^ 
fifting  in  the  aA  of  fmuggling,  by  the  mtxos  » 
packing  the  goods ;  this  diftinguifhea  the  cafe  of  -"'^ 
t.  Johnfonf  from  the  prcfent.  ^ 

(Sec  3  jD.  C3*  E.  454.     Cowp.    341.) 

Hen.  Blackftone. 

.  104.  The  ftatute  of  frauds  will  prevent  a  parol  agrecineo' 
to  buy  goods,  without  either  earnelt  or  delivery,  fro"*  P^?J 
the  buyer  any  property  ii^  them ;  in  fuch  cafe  therefore  the 
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ijcr  cannot  maintain  fr^ver  agamft  the  vendor  who  fells 
tem  to  another  perfon. 

Attxmnder  v.  Comber.     Trin.  28  C.  3.  Page  20 

« 

ffa»  BhukJIoHt. 

105.  Where  a  fale  is  not  immediate,  \t  is  nf.t  within  the      Sale  imme- 
atute  of  frauds,  fuch  as  a  contract  to  purchafe  a  carriajire  diatc. 

hen  it  (haD  be  built,  &c.  *     Ih. 

106.  (By  flatute  of  frauds,  *^  no  contra^  for  the  fale  of 
ly  goods  for  the  price  of  ten  pounds  or  upwards,  ihall  be 
ood,  unlefs  the  buyer  accept  part  of  the  goods  fold,  or 
ives  fomething  in  eamefl  to  bind  the  bargain,  or  there  be 
me  note  in  writing  of  the  bargain  made  and  figned  by  the 
•rties,  to  be  charged  with  fuch  contradt,  or  their  agents 
wfuUy  authorized.") 

107.  Where  there  is  an  exprefg  warranty,  the  warrantor      Sxpreft  war- 
tadertakes  *•  that  it  is  true  at  the  time  of  making  it,  and  «nty. 

*  DO  length  of  time  clapfed  after  the  laic,"  will  alter  the 
ature  of  a  contra^  originally  falfe,  and  if  it  be  falfe  and 
vaudulent  on  the  part  of  the  feller,  he  will  be  liable  to  tha 
buyer  in  damages,  \%ithout  either  a  return  of  the  thing  or 
hotice. 

Ftilder  ▼.  Starim.  19 

io8.  A  general  merchant  undertakes  voluntarily  without 
iny  reward,  to  enter  a  parcel  of  goods  belonging  to  B,  to-^ 
pther  with  a  parcel  of  his  own  of  the  fame  fort  at  the  cuf- 
iom-houfe,  for  exportation,  but  makes  the  entry  under  a 
^ng  denomination,  by  means  of  which,  both  parties  are 
Hnzed,  A.  having  taken  the  fame  of  the  goods  of  B.  as  of 
w^^n^n,  not  having  received  any  reward,  and  not  being  of 
K  profcffion  or  employment,  which  neceifarily  imph'ed  fkul  in 
ttbat  he  had  uodertslken,  is  not  h'able  to  an  a&ion  for  the 
^  (nftaitied  by  B. 

SbieBt  8c  another  v.  Blachhume.     HllL  29  Geo.  3.       158 

,'09.  A.  the  owner  of  a  (hip,  executes  an  abfolute  bill  8^>  pkdjf, 
^\t  of  it  to  B-  and  by  another  deed  of  the  fame  date,  n«>rt8:>«««- 
fp>»  other  property  to  B,  which  deed  of  afiignment,  frc- 
°g»  that  the  bill  of  fale  was  for  the  better  fecuring  a  fum 
money  lent  by  IB.  to  A.  and  alfo  reciting  a  b»nd  and  war- 
t  of  attorney  to  fecure  the  fame  fum)  declares, "  that  thefc 
Icveral  deeds  and  inftrnments  were  made  to  enable  B.  by 
^  of  all  the  things  comprifed  in  them,  to  raife  the  fum 

«  lent 
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• 

**  lent  without  the  concurrence  of  A.  at  tMj  timnc  bcfiit 
*^  the  money  fhould  be  paid  off/'  but  in  this  deed»  there  n 
a  covenant,  that  ^  upon  re-payment  of  the  money  B.  ftal 
**  rc-convey  to  A.  but  fo  as  not  to  prevent  B.  firom  felling 
''  &c.  at  any  time  before  the  full  payment,  &c.  under  coor  i 
vcyancet ;  B.  is  not  abfolute  owner  of  the  fhip,  but  only 
mortgagee,  and  therefore  is  not  liable  for  neccflanes  provided 
for  tb  4  (hip,  before  he  takes  poifeffion.  i 

Jachfon  v.  Vernon.     Nil.  29  Geo.  3.         Page  114! 

I  I 

Hen*  Block/tone*  1 

^°'  no.  the  mortgagee  of  a  fhip  cannot  maintarn  an  a^ott 

€n-  freight  againft  a  third  perfon  before  he  takes  pofieffion. 
Chmnery  y.  BlacUume.     B.  R,  £qfi.  24  Gm.  3.  117 

(cited.)         3. 

^■?^"®V         III.  Where  the  cognifce  of  goods  becomes  infolvent,  the  j 
•  '^'  confignor  may'  ftop  them   in  tranfihty  before  the  confignce 

gains  pofleflion — in  fuch  cafe  alfo,  the  confignor  may  ftop 
the  goods  in  tranfiiUf  though  the  confignee  affign  the  bilb 
of  lading  to  a  third  perfon,  for  a  valuable  conCideration,  the 
right  of  the  confignor,  not  being  devefted  by  the  aflign* 
ment. 

Mafon  v.  lAckharrowy  in  error.         357 

Auaioo,  print-       H2.  The  verbal  declarations  of   the  audboncer  at  the 
ed  conditions.      ^^^  ^^  [^^^   ^^   ^^^  admiffible  to  contradid  the  printed 

conditions. — The  plaintiffs  in  this  cafe,  were  truilees  for  the 
fale  of  an  eftate  which  was  fold  by  auction  ;  the  printed  coo- 
ditions  ftated  the  premifles  to  be  free  from  all  incumbiances 
^-they  were  knocked  down  to  the  defendant,  who  after* 
wards  difcovered,  that  the  premiffes  were  fubjed  to  fevcnLcen 
pounds  a  year.^  Evidence  was  offered  of  parol  dedarations 
of  the  audioneer  to  that  effcd,  and  refufed. 

Gunnu  V.  Erhari'         289 
(v.  2  J5/.  1078. — 5  Burr.  2639.) 

113.  An  audionecr  employed  to  fell  the  goods  of  a  third 
perfon  by  audion,  may  maintain  an  adion  for  goods  foUand 
delivered  againd  a  buyer,  though  the  fale  was  at  the  houTe 
of  fuch  third  perfon,  and  the  goods  were  known  to  be  hit 
property. 

Wmams  V.  Mimngtfm.         «l 
(v.  5  Burr.  2639.) 


114. 


Per 


Btn.  Blachfmu 

1 14.  Ter  Lord  Lougbhorough. — An  audiohe^-  has  a 
poflcffiofi  coupled  "^h  an  interrft  m  goods  which  he  is 
cin(Joyed  to  felly  not  a  bare  cuftody  Kke  a  fervant  or  Hiop* 
man ;  he  has  alfo  a  fpecial  property  in  him,  with  a  lien  for  the 
&arges  of  the  fale,  the  commiifion  and  the  au6Uon  duty, 
vhich  he  is  bound  to  pay — the'cafe  is  ilronger  with  him» 
than  with  a  fadlor,  fince  the  law  impofes  a  payment  of  duty 
on  him — it  is  not  ttue,  that  two  perfons  cannot  bring  fepa. 
rate  adlions  for  the  fame  caufe,  the  carrier,  and  the  owner 
of  goods,  may  (»ch  bring  adlions  on  a  tort^  the  fa6lor  and 
owner  may  each  have  feparate  a£kions  on  a  contra6l> 

MTtUiams  v.  MURngton*         Page  81 
(v.  5  ^ttrr.  2639.) 

a  Hen.  Blaek/lonen 

115.  A.  and  B.  entered  into  a  verbal  agreement  for  the      Etecntory 
lale  of  goods,  to  be  delivered  to  A,  at  a  future  period,  there  ^**^^»  ^*'*  ^ 
is  neither  earned  paid,  a  note  or  memorandum  in  writing  "*'*"•• 
figned,  nor  any  part  of  the  goods  delivered  ;   thi»  contra6i 

is. void,  being  within  the  ftatute  of  frauds,  though  it  is  exe> 
'cutory,  and  though  it  has  been  admitted  by  B.  in  his  an- 
fwcr  to  a  biU  filed  in  chancery  by  A. 

Rondeau  v.  Wyatt*         63 

II 6*  Per  Lord    Loughborough^ — ^The  provifion   of    the  * 

;   ftatutc  with  refpe6^  to  contrads  for  the  price  of  lol.  would 
'   not  be  of  much  ufe,  unlefs  it  were  to  extend  to  executory 
[  oontni6i8  ;  for  it  is  from  bargains  to  be  completed  at  a  fu- 
i   ture  period,  that  the  uncertainty  and  confufion  will  proba- 
bly arife,  which  the  flatute  wasdefigned  to  prevent.     The 
■    cjife  of   Towers  v.  Sir  John  O/borne^   {Strange   506)  was 
out  of  the  flatute,  not  becaufe  it  was  an  executory  ^ntrad, 
I  but  becaufe  it  was  for  work   and  labour  to  be  done,  and 
materials  found,  as  the  ftatute  is  applicable  only  to  mere 
contrads  of  fale — tho*  the  preventing  perjury  was  one,  it 
was  not  the  fole  objedi  of  the  ftatute  ;  another  objeft  was 
to  ky  down  a  dear  and  pofitive  rule  to  determine,  when  the 
eoiiUaO.  of  ble  /houhi  be  complete,  the  flatute  therefore  has 
direBed,   that   fomething  fpecifick    fhould   be  done,   that 
there  may  be  no  room  for  doubt  and  hefitation,  as  that  either 
the  party  buying  (hould  accept    and   receive  part  of  .the 
goods  fold,  or  give  fomething  in  earneft  to  bind  the  bar- 
gain, or  that  there  fhould  be  fome  note  or  memorandum 
in  writing,  to  be   iigned    by    the.  parties    to   the    con- 
trad,  lb. 


Vol.  L  S  117,  Where 
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Dfty  «atua,  1 1?*  Where  an  agreement  in  writing  u  to  be  perfbrraed 
on  a  day  certain,  and  the  parties  agree  to  enlarge  the  tinie» 
a  dedaiation  on  the  day  ftated  in  the  agreement,  thottgli  tbc 
ciYidenoe  is  of  a  different  day»  will  fupport  the  adion. 

Thre/h  v.  Raie.         Page  5  J 

1 1 S.  If  a  foreign  merchant  fells  abroad  contraband  goods, 
knowing  they  arc  to  be  fipuggled  into  this  country »  and 
aflifts  in  the  finuggling,  he  cannot  recover  the  full  value  of 
them* 

Bernard  y»  Reed.         91 


eop^tigjt 


(    »75    ) 


I 

r^J  and  Ea/l. 

rHE  affignee  of  a  print  may  maintain  on  the  17 
G.  ^,  c»   57.  againft  any  perfon  who  pirates  it. 
Ibon^fon  v.  Symonds,     M.  33  (r.  3.         Page     4 1 

In  fuch  an  adlion,  it  is  not  neceffary  to  produce  the 
ftfelf  in  evidence,  one  of  the  prints  taken  firom  the  on- 
plate,  is  good  evidence.  lb. 

The  date  mud  always  appear  on  the  print.  Z2. 

iQu.  whether  on  an  aflignment^  the  name  of  the  in- 
F  or  the  aifignee  ihould  appear.  Ih* 


Ai^og  a  piece  on  the  ftage,  of  which  the  plainti£F 
ght  the  copyright,  is  not  evidence  of  a  publication 
defendant,  within  the  meaning  of  the  8  Ann.  c*.  I9. 
Coleman  y.  Waiben.     E  33  G.  3.         345 
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WHAT  nAs  corporations  may  do  witkoot 
Aon  feal. 

AfiJjrar  of  Thet/ord^s  Cafi, 

t.  All  perfons  who  oome  into  corporations  are 
take  notice  of  their  by-lawa^ 

Brig  V.  Admm 

3.  A  firandiife  granted,  or  corporatkn  ereted, 
vegttlated  by  by-law»,  thongh  no  foch  poirar 
their  charter. 

Cirj  ^fLondmi  v.  Fmmaett* 


^  Meabers  are  compellable  to  undergo  offices,  &g 
poled  by  a  by-law,  even  in  c^es  where  they  may! 


H 


of  the  body  reprefenutive. 

6.  A  by4aw  that  all  ftrangers  (hall  emj^y  city  pcfl 
i»in.  ^ 

7.  Bat  a  by-law  that  none  bnt  freemen  (hall  be  city  pi 
feems  good*  J 

8.  For  the  freemen  are  reprefented  by  the  lirery: 
and  bound  by  their  a&  and  by-laws. 

Ctiy€fLomd9my.F4mmere. 

i 

9.  £ledions>  Arc.  to  be  made  originally  by  the  bo 
large,  may  by  ufage  and  by-laws  be  retrained  10  a  I 
number. 

Batkr  T.  Palmer. 

la: 


Alfo  the  eledtion  may  bcLin  ooe  body,  and  approba- 
lanotber. 

The  S^uetn  r.  Mivfor  ofNomuicb.         Page  436 

The  farrender  of  a  charter  of  Incorporadon  is  vdd 
K  inroUment. 

Butler  T.  Palmer,     191 

Where  members  under  a  good  otd  charter,  join  with 
ien  under  a  new  bad  one,  their  a6ts  are  void.  Ih, 

i 
.  A  corporation  muft  have  a  name  either  e)(prefled  in 

but,  or  impUed  in  the  nature  of  the  thing. 

'  '  Ananymouu     1 91  4 

f  They  may  do  an  ad  upon  record  without  their  com- 
fcal,  bat  not  in  pais, 

M£PferifTbeffor£sce^e.     192 

At  common  law  no  officer  was  bound  to  fign  a  return. 

Ih. 

^  They  may  make  a  fraternity,   and  alfo  by-laws  to 

inogers  for  public  convenience. 

I  CadilM  V.  EafitMick.    IB. 

>  See  the  difference  between  a  corporation  and  a  fra- 
y.  lb.  193 

f  They  may  fuc  by  their  name  of  incorporation,  not- 

Pttding  an  exprefs  power  to  fue  by  another. 

I  Whitacrc*s  cafe.     434,  45 1 

I 

tA  corporaQon  aggr/egate  may  appoint  a  bailiff  to 
>  &c.  without  de^. 
I  Anonymous,     191,  467 

wiRerfmond. 

V  Accepting  a  new  charter  may  ufe  it  as  a  grant  or 

in&ation. 

I  The  King  y,Lar*wood,     32 

|l-  CorperatioD  cannot  be  effoined  or  enter  into  recog- 

Burghill  V.  Arcbbijhop  of  Tork,     79 

'•  A  caftom  to  chnfe  members  of  a  corporation  and  re- 
^"^mai libitum^  ought  to  be  Specially  averred.   . 
I  The  King  v.  Mayor  of  Coventry,    '391 

I  23.  A  corporation 


/ 

/ 
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1  Lord  Raymond, 

25.  A  corporation  cannot  prefcribe  in  themfclvcs  « 
fhewing  that  they  are  a  corporation  by  prefcripcioo.  j 

Pitts  vGaince.         PaJ 

2  Lord  Raymond, 

24.  A  corporation  aggregate  cslnnot  grant  to  the  h^ 
the  corporation. 

35  Grant  to  a  corporation  for  the  benefit  of  the  pi( 
lar  members. 

jijhly  V.  Wlife.         952, 

26.  The  head  of  a  corporation  (and  alfo  members  i 
quorum  J  muft  be  prefent  at  aflembliesy  but  their  con^ 
sft  neceffary  to  corporate  a6ls. 

^een  v.  Bailiffs  ofGifps,        I 

27.  A  recorder's  non-attendance  at  the  feSons  d 
peace  is  caufe  of  forfeiture.  lb, 

28.  A  corporation  may  make  a  return  to  a  mni 
without  the  common  feal  or  the  figning  of  the  mayor. 

^een  y.  Mayor  ofTbetfwd. 

29.  Where  a  corporation  (hall  retain  their  old  name 
withftanding  a  charter  that  gives  them  a  new  name. 

30.  Where  a  capital  burgefs  quite  leaves  the  borougi 
refidcs  in  another  place,  he  may  be  removed  without « 

^Ijuen  V.  Iruehody,        ! 

3 1 .  An  elcAed  member  of  a  corporation  who  foes  1 
admitted,  mud  prove  that  he  received  the  ^^crament  ff 
a  year  before  his  eledion. 

Tufton  V.  Nevin/on.        \ 

32.  The  major  part  of  a  common  council  cannot  e) 
member  at  a  meeting  of  the  corporation  iummoned  foi 
Other  purpofc. 

MachilJ  V.  Ne^infon,        I 

33.  An  ele^ion  of  a  member  by  the  other  members 
corporation  not  corporately  aifembled  muft  be  aiTencedt 

every  one. 

Mufgrave  v.  Nevinfon.        1 

34.  An  a^on  maintained  by  foreign  corporation* 

Henriques  v.  Dutch  Wifi'India  Co>»pony,        I 

35 
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a    X^ord  Raymond, 

35/  If  a  pretended  corporation  fue  and  they  are  no  cor- 
poration^  the  defendant  may  have  the  benefit  of  it  upon  die 
general  iflae. 

Mackett  V.  Ni^vinfin.         1 35  5. 

36.  A  corporation  cannot  remove  a  freeman  unlefs  by 
virtue  of  a  charter  or  prefcription. 

King  V,  Major  pfDoncafttr,         1566 

3*7.  Mifdemeanor  in  the  office  of  chamberlain  is  nocanfe 
to  remove  a  capital  bargefs.  7^.  1 

38.  A  refufal  to  obey  by-laws  retomed  generafly  is  not 
a  lufficient  caufe  of  removal.  /^, 

Strange* 

39.  Where  the  prcfencc  of  an  officer  is  required,  yet  his 
confent  is  not  neceffary. 

Cotton  v.  Davits,        53 

4|,o.  On  a  fumraons  of  the  members  if  one  is  omitted»  it 
is  not  a  corporate  affembly. 

Kynaflon  v.  Mayor  of  Shre*wjbuiy.         105 1 

^x .  "Where  particular  {)owers  are  lodged  ill  a  feleft  num- 
ber* they  caTxnot  feparate  and  aft  upon  a  general  fummons 
of  the  whole  body. 

yi^  King  v,  the  Mayor  ofCariijte.  385 

j^-z.  'Name  of  a  corporation  may  be  acquired  by  reputa* 

tion. 

Dutch  Weft 'India  Compofiy  v.  Mo/es,         614 

4^.  Plea  letting  out  a  bad  title  to  an  office,  is  a  confef* 
of  an  ufurpation. 

King  V.  Philips .         394 

44.   A  corporation  cannot  fue  as  a  common  informer. 

Weavers  Company  qui  tarn  v.  Forrrft,         1241 


45.  Where  corporate  ads  are  to  be  done,  not  on  a  char^ 
ter  day  by  a  feled  body,  there  mull  be  a  fummons  on  each 
member,  except  thofe  who  have  removed  from  and  deferted 

the  borough. 

The  King  v.  Mayor  of  Shriwft>ury,         143 

» 

46.  But  where  the  party  is  gone  to  inhabit  out  of  ihe 
I,  that  is  dcferting  and  a  fummons  is  not  neceffary. 

Ih, 

^  j^j.  Where 


9So  CiKSQtatiQiu 

Hard. 

47.  Where  there  is  a  proper  Aubbiods  aad  notice  of  a 
xaeetia^  to  do  a  corporate  ad,  there  the  ad  of  the  majo- 
rity  ihatl  bind  the  whole;  but  if  they  meet  accidentally  the 
whole  maft  agree. 

^fo€  King  V.  Mayor  of  Sbrenvfiury,         Page  143 

t8.  Though  the  prcfiding  officer  orders  all  the  members 
e  fuamonedy  yet  that  is  not  iufiicient  unlefs  they  really 
are  fo.  Ib>  143 

I  mi. 

49.  A  Cttftom  to  exclude  foreigners  in  a  corporation  and 
a  by-law  made  to  fupport  it  are  good. 

Bod'wick  V.  Ffiiaeli.         ?3^ 

1  Black. 

^o.  Corporation  being  difabled  to  ad,  and  therefore  ac- 
cepting a  new  charter*  is  not  difToIved  but  dormant,  and 
after  nich  acceptance  is  the  fame  cor(>oration  as  before. ' 

Corporation  of  Colcb^fier\.  ^caher^  F,6  Geo,  3.     591 

51.  A  majority  diifent  from  the  eledtion  of  I.  S.  but  vote 
for  nobody  elfe,  the  elcdion  of  I.  S.  by  the  minority  is 
good* 

QUkno<v  V.  Waimvrigbt,        229 

I  Bmrr. 

52.  In  reftraint  of  trade  is  not  good  vtdthout  fetting  forth 
a  particular  cuftom  to  fupport  it. 

Harrijon  v.  Godman^         l6>  1 7 

53.  Such  a  particular  cuftom  cannot  be  prefulned  if  not 
ietout.  lb, 

54.  Of  a  company  *'  to  eled  upon  their  livery,  fnth  and 
«<  fo  many  of  their  members  as  (hould  feem  moft  meet  and 
'*  convenient  to  them,  on  pain  to  forfeit:  twenty  five  poand$ 

^  •'  cm  refuting  to  accept  or  to  pay  the  admiffion  fee.'* 

Vintner i  Company  v  P^iy.        235 

5c.  Firfl— this  is  a  good  by-law,  for  the  court  will  not 
premme  the  party  eleded  upon  the  livery  to  be  unfit  or  im- 
proper for  it,  U, 

56.  Secondlf-^if  the  party  was  really  unfit  and  improper, 
or  had  any  other  reafvmable .  excufe,  '*  nil  deUt**  may  be 
pleaded  to  the  adioa  of  debt  upon  the  by-law^  which  will 

brifl| 


bring  It  properly  before  the  coart ;  either  by  giving  it  in 
dence  or  on  ifiae  taken  npon  it. 

Vintners  Company  v.  Paffiy.         135 

^7.  6]^-laws  ought  to  have  a  reafonable  not  a  Very  rigid 
conftriii6t]oii. 

1  Burr* 

58.  A  by-law  returned  to  have  been  made  by  the  body 
at  large,  may  be  good,  when  the  power  is  by  charter  given 
to  a  feled  number  to  make  by-laws  in  the  Head,  for  and  in 
the  name  of  the  whole  corporate  body,  "  for  they  might  be 
**  in  b£L  n&adc  by  thefeleft  body  a&ine  in  the  name  of  the 
^*  whole  corporate  body ;"  and  thejury  naving  found*'  that 
the  body  at  large  in  due  manner  met>  and  m  due  manner 
laade  them/'  it  ihall  be  fo  intended. 

Green  v«  Mayor  of  Durham,         1 3 1 

59.  Freedom  of  corporation  may  be  reftrained  by  by-> 
law^  /^.        132 

60.  Elediott  given  to  ''  the  refidue  (of  the  portmen)  or 
the  greater  num^r  of  them  afiembled  in  the  Council  Cham- 
her/'  was  made  by  one  (ingle  portman  oa]y>  being  the  only 
one  left ;  court  in^ined  to  fupport  this  eledion,  and  de- 
dared  this  to  be  their  inclination  if  it  had  been  material  to 
have  determined  it  on  that  point  (which  it  was  not  becanfe 
they  jodicially  determined  the  cafe  upon  another  point.) 

Kingy,  Ricbar^/on.         54 1 

< 

3  Bnrr^ 

6i.  Firft — it  is  fettled  that  the  number  of  the  clears 
nay  he  naorrowed  by  a  by-law»  but  not  the  number  of  the 
eligible. 

King  V,  Spencer.         1833 

61.  Secoml,<--«  by-law  cannot  ftrike  off  an  integral  part 
of  the  clefbrs.  U. 

63.  Third,— neither  can  the  makers  of  a  by-^law  take 
the  elc^on  from  others  and  place  it  in  themfelves. 

lb.         1834*  1837,  '839,  &840 

64,  Fourth, — ^neither  can  they  fuperadd  a  qualification 
not  jvienaoned  iii  die  charter,  nor  at  all  conneded  with  the 
coiporate  characters  of  the  deftors. 

Bf*        1B39,  184^ 

0j.  A  by 
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6;.  A  by-law  which  lays  a  reftraint  opon  trade  is  bad, 
onlefs  there  be  a  cufUnn  to  fupport  it. 

Hf/J^tth  V.  Briuitiock.         Page  1856  to  1S59 

66.  A  new  corporation  mufi  take  a  new  charter  as  it  is 
given ;  but  a  corporation  already  fubiiftingy  are  not  obfiged 
to  accept  a  new  charter  in  toto  :  they  may  aft  partly  under 
it  and  partly  under  their  old  charter  or  prefcription. 

King  V.  yic€  Chancellor  of  Cambridge.     1656,  i66i»  1663 

67.  The  imiverlities  are  lay  corporations,  per  Lord  Mans- 
field, and  (he  crown  cannot  take  away  their  ancient  rights 
or  aikges.  lb.        1656 

68.  Where  the  power  of  making  by-laws  is  by  charter 
given  to  a  feled  body,  they  do  not  reprefent  the  whole  body ; 
but  where  fuch  power  is  in  the  body  at  large,  they  may  de- 
legate their  rights  to  a  feled^  body,  who  become  the  repre- 
fentative  of  the  whole  community. 

King  V.Spencer.         1857 

69.  Firft, — the  acceptance  of  a  new  charter  does  not  de- 
ftroy  their  former  rights. 

Mayer  ef  Colcbefter  y.  Seaher.         1873 

70.  Second, — the  corporation  is  not  diflblved  by  this 
judgment  of  itfier  again  ft  individual  members.  lb. 

71.  Third,— neither  the  removal  of  their  officers  nor  the 
change  of  their  corporation  name,  can  extinguifli  thdr 
former  rights.  7^.— -Their  old  right  remain.  /^.— And 
the  new  charter  revives  them  and  puts  them  into  adion 
again.  lb. 

7a.  Fourth,— the  eleventh  Gee.  the  firft,  chap,  foartb, 
dki  not  coniider  corporations  who  had  flipped  the  fixed  day 
for  eleding  chief  officers,  as  being  diflblved,  but  meant  to 
revive  their  adtivity,  and  put  them  again  into  motion,     lb, 

j^'Burr. 

73.  A  corporation  by  charter  cannot  make  by-laws  incoo* 
fiftent  with  the  intention  or  counteracting  the  diredions  of 
their  charter. 

King  V.  Cutbujh.         1207,  2208 

74.  Firft, — it  was  objeded,  *'  that  the  corporation  has  no 
power  to  exclude  an  integral  part  of  the  body,  when 
the  charter  has  given  them  the  right  of  ele&ing."       lb.  ^ 

75.  Second, 


U 
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75.  Second, — this  by-law  made  by  the  mayor  and  alder- 
men alone,  though  aflented  to  by  the  commonality,  cannot 
take  away  their  right  of  eleding 

King  V.  Head.        Page  2521 

76.  After  twenty,  years  nnimpeached  pofleffion  of  a  cor- 
porate franchife,  no  rnle  (hall  be  granted*  '*  to  (hew  by 
''  what  right  the  pofleflbr  holds  it." 

ffinchei/ea  Cau/es.         1^2,  1963 

77.  Charter  direds  two  baililFs— if  the  corporation  thoofe 
jOnly  one,  or  one  be  oufted  by  a  judgment  of  ouftir^  one 
ak>ne  cannot  ad. 

Krng  V.  Smart.         2>43 

78.  Have  fuch  an  intereft  in  the  mayor's  title  to  hisoffice* 
that  he  (hall  not  be  permitted  to  give  it  up,  when  chofe 
whofe  rights  depend  upon  it,  are  defirous  to  maintain  it 
without  any  expeace  to  him. 

King  V.  Mayor  §fWincbelfia.         2279      v 

79.  The  point  of  limiiation  is  fixed  in  the  Wincheliea 
cani'es  **  of  not  granting  information  in  nature  of  quo  twar^ 
**  rantot  after  twenty  years  quiet  pofleffion,''  (v,/upra  under 
page  1962,  1963,)  was  ^n&\y  adhered  to. 

King  V.  Rogers.         «524.  3525 

80.  Under  drcumftances  of  long  acquiefcence,  and 
where  the  obje&ion  would  go  to  diflblve  the  corporation, 
the  court  might  be  inclined  not  to  difKirb  it,  though  within 
twenty  years. 

Rex  V,  Carter,        59 

81.  Cafe  againft  a  corporation  for  not  repairing  a  creek 
into  which  the  tide  of  the  fea  flowed  and  reflowed,  but  not 
faying  it  was  a  navigable  river,  as  from  time  immemorial 
they  had  been  ufed  :  the  a6lion  lies  though  no  fpecial  da- 
mage be  ftated,  and  faying,  '*  as  from  time  immemorial  they 

^'  have  been  ufed,"  is  well  enough  without  alledging  that 
they  were  bound,  &c.  ratione  tenura,  or  other  fecial 
caofe. 

Mayor  of  Lynn  v.  Turner,         86 

82.  Where  the  power  of  doing  oSrporate  afis  is  not 
Q)ecially  delegated  to  particular  nvLokkXt  the  general  mode 
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is  for  the  memberc  to  meet  on  the  charter  days  and  die  ma- 
jor part  who  are  prefent  do  the  aft. 

Rex  V.  Vario.        Page  150 

83.  Proceedings  in  Chancery  againft  a  corporation  for 
a  contempt  cannot  lie  againft  the  ofFendine  parties  perfon- 
idly»  bat  mail  be  hy  feqoeftration  of  ueir  cffeds  and 
citate* 

King  T.  Windham,         377 

84.  The  mayor*  aldermen  and  common  council  aflembled, 
aro  not  fofidently  defcribed  by  the  nuyor  and  common- 
ality and  citizena.  tho'  in  faft  the  latter  include  the  former. 

King  V.  Cr^kt.         19 

8  J.  What  is  or  is  not  a  disfranchifement. 

Symirs  it  id*  v.  Regtwu         502 

S6«  In  general  it  mud  be  by  the  aft  of  the  whde  body. 

7^/504 

87:  An  order  of  reftoration  of  a  corporation  illegally 
dUfranchifed*  relates  to  the  original  right.  lb.  503 

88.  How  far  the  rights  of  the  eleftorc  can  be  gone  into 
in  a  trial  of  the  rights  of  the  clefted.  /?.        Ik 

89.  It  cannot  be  done  by  farprife  and  without  notice 
where  the  voter  is  in  pofleffion.  A. ' 

90«  Where  the  right  of  eleftion  is  in  freemen  in  their  cor* 
porate  deicri^tion»  whether  they  were  duly  chofen  or  not 
IS  not  to  be  tned  at  the  eleftion  of  a  third  perfon>     /^.  507 

91 .  In  a  fuo  warranto  againft  particalar  members,  yon 
cannot  go  into  the  title  of  other  corporators  di  faSo. 

lb.        508 

9a.  When  doly  met,  corporate  afts  may  be  done  by  the 

majority  of  thofe  who  confbtate  the  meeting.        lb,        lb* 

« 

Dcug. 

93.  A  charter  creating  a  new  corporationi  mull  be  ac- 
cepted in  totVf  if  at  all.  (in  note.) 

King  V.  Cambridge.        517 

94*  ^  Whether  a  charter  granted  to  aa'emfting  cor- 
poration may  not  be  accepted  in  part.  lb.       517 

95.  The 
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I 

D$ug. 

95.  The  power  of  ii  motion  is  incidental  to  the  body  at 
large  in  every  corporation,  iinlefs  where  it  is  exprefsly  con- 
firmed to  a  fele6t  part  by  charter,  by-law>  &c. 

King  V.  Major  of  Lymt  Regis,         Page  144  to  154 

96.  Therefore  in  a  return  to  a  mandamus  to  reftore,  if 
it  is  flated,  that  the  party  was  amoved  by  the  body  at 
Iarge»  it  is  unneceflary  to  aver,  that  the  power  is  veiled  in 
them.  llr, 

97.  If  the  party  means  to  contend  that  it  is  confined  to  a 
(eled  par^  he  muft  alledge  it  in  reply  to  the  return.^  lb.  254, 

^.  Where  aon-refidence  is  a  good  ground  of  amotion^ 
it  IS  unnecefTary  before  proceeding  to  amove  thq  party  ta 
fummon  him  to  come  ana  refide.  Ih,  1529  to  154. 

99-  '^*  ^  ^^^  ^^^'^  nicetv  is  required  in  a  charge  to 
ground  a  disfranchifement  as  m  an  indictment. 

King  v.  Lyme  Regis,         173  to  174 

)oo&  To  prove  the  exiftence  of  an  aggregate  corpora- 
don,  confining  of  different  incorporated  trades,  entries  t>f 
admiflions  into  the  different  trades,  as  the  company  of  car- 
penters, the  company  of  plaifterers,  &c.  are  admiflible 
evidence. 

Carpenters  Company  v.  HaymarJm        359,  360 

zort.  The  court  will  not  decide  the  validity  of  the  elec- 
tion of  a  corporator,,  if  the  queftion  is  new  or  doubtful,  on  a 
rale  to  fliew  caufe  for  an  information  in  the  nature  of  pt^ 
'war  ranto. 

King  v.  Goekoin,         382  to  386 

X02.  Acceptance  of  charters,  their  vali£ty  and  pkacU 
ingft  in  f  kp  ^warranto  informations. 

See  the  King  r,  Amery*        575 

103.  The  ftatute  of  ir  Gm.  i.  c.  4.  was  pafled  in  order 
to  fecore  the  tranqnillity  of  corporations,  and  to  quiet  po^ 
fcffion»  and  the  cQurt  are  bound  to  guard  their  peace. 

King  V.  ^taci*        3 

104.  Whether  the  court  will  grant  an  information  in  the 
nature  of  qw  warranto,  to  impench  a  derivative  title  where 

the 
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pondon  in  £faalz  of  appearzace;  cperaaes  as  a  inal  jnd^- 
Mcac  to  difirfvc  the  oorpcraxaoo,  if  uej  do  boc  appear  la 
the  iaoie  term  or  tiie  aest  at  fjrdicft. 

?^  IjTi^  ▼-  Awsry.        515  CD  569 

Iff,  Tbe  obIj  nfe  of  a  iaal  jadgoKnt  b  fack  a  cafe,  is 
Co  (hcfr  llie  croim's  dcdkn  to  cake  adra.iage  of  eke  for- 
feitare,  bat  asj  ocker  matter  of  record  ihcinog  eke  ckc-» 
tkw^  faay  eqoaUj  aslwer  ike  porpofe.  tb,        568 

f  f3«  Therefore  anew  ckarter  of  incorporatkm  granted 
after  tkat  tia>e  co  a  new  body  of  men  in  the  fame  place  is 
good»  nocwitkftanding  a  ckarter  of  reftitntion  be  afterwards 
granted  to  the  old  corporation,  and  fuch  charur  of  refH- 
ttttion  is  abCblateljr  void.  lb. 


113.  A  power 


Cotpotation.  aS; 

« 

t  Dumford  and  Ea/t, 

113.  A  power  rcferved  to  the  crown  in  a  charter  of  in- 
corporation»  to  amove  by  order  of  council,  one  or  more 
ef  the  corporators »  which  charter  alfo  declared,  that  all  or 
any  of  them  fo  amoved,  ihould  adually  and  without  fur- 
ther procefs  be  amoved,  and  which  alfo  provided  at  the 
fame  time  that  upon  fuch  amotion,  the  remaining  corpo- 
rators might  proceed  to  fill  up  the  vacancies,  cannot  be 
ezerciied  to  fach  an  extent  as  not  to  leave  a  fufficient  nam- 
ber  to  make  a  re-elefkioDp  and  therefore  an  amoval  of  all  ia 
illegal  and  void.  . 

R.  v.  Anury.         ^(A 

^  D.SeE. 

114.  Where  a  charter  required  that  the  mayor  and  com- 
mon clerk  for  the  time  beine,  and  the  common  council  for 
the  time  being,  or  the  major  part  of  them,  flioold  eled 
corporate  officers,  and  direded  that  the  common  oonncil 
ihould  confift  of  thirty-fix,  it  was  held  that  a  majority  of 
the  whole  number  muil  meet  to  form  an  eledive  aOembly, 
and  that  if  the  corporation  be  reduced  to  a  fmaller  num-- 
ber  than  a  majority  of  the  whole  no  eledion  of  officers  cafi 
be  bad. 

TJbe  King  againft  Bellringer.  Trin.  32  Geo.  3.         810 

115.  B«t  where  a  corporation  confifts  of  an  indefinite 
DQmber»  a  major  p^rt  of  the  exifting  body  are  competent  to 
ded  and  do  other  corporal  ads,  U.  82a 

11 6.  Whether  contemporaneous  ufage  in  a  corporation 
nay  be  pleaded  in  order  to  controul  the  words  of  a  charter. 
$uert.  R*  v.  Belkinger,  Trin,  32  Geo.  3.  IB.  821 

1 17*  A  charter  of  ^.  3.  granted  to  the  town  of  Liver- 
pool, direds— -that  the  common  council  men  ihall  be  eled- 
cd  in  fncb  maimer  as  was  ufed  before  a  former  charter  of 
Car.  a.  the  defendant  to  a  ^m  warramp,  the  infbrmatioa 
for  exercifine  the  office  of  common  council  men,  pleaded 
that  before  the  charter  of  Car,  2.  the  nUavor,  bsdlSflfs  and 
burgefies  ufed  to  eled  (except  at  thofe  times  when  there 
was  any  by->law  to  regulate  the  mode  of  eledion)  it  was 
held  tliat  the  plea  was  bad,  becaufe  it  did  not  fiiew  what 
was  the  ofage  in  fad  before  the  charter  of  Car.  2. 

The  Sang  v.  Birch.  JE*.  32  Gh.  3.        60S 


CoChs# 


(      2^      ) 


C0ftiB(. 


Hoh. 

u  /^OSTS  on  penal  ftatotes  wfaere  the  intereft  relej 
V^  before  the  a£lion  brought,  otherWKe  not. 

Company  of  Cutlers  V.  Ruflin,  PftgC   \^t 

2.  Cofts  treble  on  a  ftatate,  the  words  being  treUe  da« 
mages  and  cofts.  Lanujhn  v.  Stety.         1 71 

3*  Cofts  ma^  be  allowed  for  a  malicious  trefpafs  dtoogh 
^  j^  g*ve  lefs  than  forty   fiuUings  damages. 

Z>0iw  V.  Smitb.         194 

Salk. 

4.  Foil  cofts  are  allowed  in  trefpafs  where  done  ckmumit 
titulum,  or  the  freehold  be  in  que ftion. 

Blacty  V.  Fry.         193 

5.  The  king  pays  cofts  for  amendments  bttt  not  for  ^ 
ing  on  to  tryal.  The  King  v.  Edwards.        19I 

6.  Bat  where  there  is  a  profecator  he  ftiall  pay  it  in  bodi 
cafes.  ^^- 

I  Lord  Raymonds 

7.  Treble  cofts  as  well  as  damages  on  2  WHL  and  Mar. 
r.  5.  for  pound  breach.  La^fon  v.  Story ^       19 

8.  In  trefpafs  where  the  defendairt  confents  to  a  vicw^ 
the  plaintiff  ihali  recover  fall  cofts. 

Kempfter  v.  Deacon*        j6 

9.  Party  grieved  fliall  have  cofts  in  a  penal  a£Hoo,  bat 
not  a  common  informer.  Bullafis  v.  Barbricit*       iji 

10.  Full  cofts  ihall  be  given  in  trefpafs  removed  ftco^ 
an  inferior  court  by  bahas  corpus,  though  the  damages  sre 
under  forty  fliiUings. 

ArMiJbop   of  Canterbury    v.  Fuller.         595 

,  II.  Damages 


I  Lord  Raymond. 

11.  Damages  are  under  forty  (hillings ;  in  trefpafs,  wound- 
ing and  dillurbing  in  poffeffion  full  cofts  are  not  to  be  given, 

Bohure  v.  if'oolrick.  P^^gc  566 

3  Lord  Raymond, 

12.  A  defendant  in  replevin  (hall  not  have  cofls  on  the 
plaintifPs  conft  fling  a  pica  o^ pri/ul  en  aut$r  lieu. 

Smith  \.H\i![er.         788 

13.  In  cafe  for  words  (not  aftionable)  by  which  thp 
plnintiff  loll  cuilomers,  full  cofts  Ihali  be  given,  though 
tae  damages  are  under  forty  ihiilings. 

B}  0  Mfi  V.  Gibbons,  83 1 

14.  Where  words  are  adtionable  and  fpecial  damage  is 
h'd  in  ai^gravation,  if  the  damage  found  be  under  forty 
(hillings,   the  plaindlF  Ihall  not  have  fall  cofts. 

Duny  y.  Perry.  I;; 38 

ly.  Where  an  afllon  is  brought   for  words,  and  alfo  foi      ^ 
carrying  hff  »re  a  judicc  of  the  peace,  &c.  full  colh  (hall 
\fi  given  chough  the  damages  are  under  forty  (liillings.  ' 

lb.         1^89 

16.  If  an  executor  who  fues  for  money  of  the  teflator's 
as  leceived  to  the  plaintifPa  ufe  Ihnll  be  liable  to  cods. 

Ehjuts  V.  Mocata,         86  J 

Stremgf. 

17.  When  an  executor  muft  declare  as  executor,  he  (hall 
pay  110  cofts.  P^rtman  v.  Cams, .       68 i 

1 8  Executor  (hall  pay  cofts  on  a  writ  of  error  of  a  judf^- 
mtXi\.3S\CT  deuajlavtt,  CcfweHw  Noyman,  977 

* 
19.  Adminiilrator  difcontlnues  without  cofts. 

Baynham  v.  MmLcvjs,  871 

20-  Trefpafs  on  the  cafe  is  not  within  the  ftatute  of  S'P^iiL 
3.    that   gives    cotls   to  an  acquitted    der^ndant. 

Dibben  v.  Criv.t.\         Too  5 

21.  In  trefpafi  for  putting  dlfeafed  cattle  inio  the  clofe, 
full  cofts    thougn  under   forty    ihiilings. 

Anderjon  V.  Budt)n,  Ujz 

22.  In  trefpafs  for  chafing  cattle  (ull  co'^s. 

Keen  V.  irh:jiUr.  534,   5)1 

Vol.  I.  T  23.  Where 


990  CoCher. 

23.  Where  there  is  a  verdift  for  the  defendant  upon  a 
jatli6cation»  a  verdi£t  againft  him  upon  the  not  goiltyt  ^^ 
not  entide  to  full  coHs.  Bed  v.  Nichols.         Page  577 

24,  A  charge  of  beating  the  plaintiff's  horfe,  wiD  not 
entire  him  to  more  coils  than  damages. 

Clarke  v.  Othery.        624 

tji  Fall  cods  not  to  be  given  for  tearing  down  hedjtes 
without   an  a/porta^it.  Anonymous,         653 

26.  Coits  it  imcrenunU  are  to  be  doubled^  as  well  as  thoTe 
gi\eA  by  the  jury.  Smith  v.  Dunce •>         104S 

27.  Sec  the  true  rule  where  an  executor  to  pay  cofts,  et  t 
etxtra*  Harris  V.  Hanna,         193 

iBL 
«         28    One  of  twt)  defendants  in  replevin  cannot  have  his 
cofts  if  acquitted  alone. 

iMgles  V.  U'aJ'worth. — H.  2  Geo.  3.  355 

iBL 

29.  If  a  plaintiff  hat  a  verdid  on  one  count,  cofts  (hall 
be  taxed  for  the  whole  declaration. 

Bridges  v.  Raymond. "^H,  12  Geo,  3.  800 
Sorris  v,    H  aliron.   18  Geo.  3.  P.  1 199 

30.  In  adions  of  trefpafs  for  arim,  con,  with  the  plain- 
tiff's wife,  the  plaintiff  is  entitled  to  fall  cofts,  though  the 
damages  are  under  forty  (hillings. 

Batchelor  v.  Biggs.  M.  1 3  Geo,  3.  854 

31.  In  trefpafs  for  hunting,  brought  under  the  ftatatC4 
and  9  If  111,  and  Mar.  againft  the  defendant  As  a  diffolate 
perfon,  &c.  if  the  plaintiff  proves  the  trefpaG,  but  not  the 
fpecial  circumftances  of  being  diffolute.  Sec  and  recovers  a 
vrrdid  for  lefs  than  forty  (hillings,  he  ftiall  have  judg- 
ment, but  DO  more  cofts  than  damages. 

Pallami  v.  Roll,    £.13  Geo.   3.         900 

3  Burr, 

32.  Full  cofts  are  no  more  cofts  than  damages.  The 
queftion  difcuffed  and  explained. 

AppUton  V.  Smth.         1 28  2  to  1 2I4 

33.  Are 


33.  Are  reciprocal ;  wherever  the  plaintiff  would  be  en- 
titled to  them,  the  defendant  is  (o  reciprocally. 

Grcetham  v.  InJmhitanis  of  TbeaU,  Page   1 724 

34.  Firft  in  an  aftion  on  a  penal  ftatute  brought  by  the 
party  aggrieved,  the  plainlifF would  receive  cofts  if  he  pre- 
vails, therefore  he  ftiall  pay  them  if  he  does  not.         U, 

35.  Secondly,  cofts  to  defendants  are  given.  4  Jac,  i,  e. 
3/2. 

36.  See  alfo  23  //.  8.  c,  15./  i.  and  18  Elisc.  c.  5./  3.  U, 

4  £urr, 

37.  By  an  executor  or  adminiftrator  upon  difcontinuing — 
£rft  he  (hall  pay  cuds  where  it  is  his  own  fault  or  laches. 

38.  Secondly,  he  (hall  have  leave  to  difcontinue  without 
paying  cods  if  it  be  a  fair  tranfadioq. 

Ber.mt  wCoker.  I928,   *929»  '5^5 

Co^vpcr. 

39.  Where  judgment  is  arrcfled,  each  party  pay  his  own 
c'^^fis.  Cameron  v.  Reynoldj,  407 

DougL 

40.  To  entitle  conftable,  juftice  o£  peace,  &^c.  to  dou-* 
ble  cofts,  under  7  Jac.  i.  f.  5.  it  mud  be  certified  by 
the  judge  who  tried  the  caufe,  that  the  defendant  aftcd  by 
virtue  or  reafon  of  his   office. 

GrindUy  v.  Hollonuay*         294,  295 

41.  If  there  is  a  plea  of  tender  as  to  part,  and  non^ 
aj[iumpjit  as  to  the  rrfiduc,  and  the  ifluc  on  the  tender  being 
tound  for  the  defendant,  the  balance  proved  is  under  forty 
(hillings,  yet  the  defendant,  though  within  the  jurifdidlioiv 
of  the  county  court  of  Middlefex,  is  not  entitled  to  cofts 
under  23    Geo,   2,   c,   33/19. 

Hea^vLurd'^,  Hopkins.         431*  43a 

42.  Nor  if  the  debt  is  reduced  under  forty  Ihillings  by 
a  fet  off.  16, 

43.  Where  there  are  iffoes  joined  on  feveral  counts, 
and  on  fome  a  verdi£t  for  the  plaintiff,  and  on  others  for 
the  defendant,  the  defendant  (hall  not  have  cofts  on  the  pare 
of  the  record  on  which  the  verdi£i  is  found  for  him 

Butcher  v.  Greciij.         652,  ^5  J 

T  2  .44.  On 


29* 


Co6«f. 

Dougl. 

44*  On  trcfpafs  for  breaking  the  plaintiPs  dofc,  and  dig- 
ging ap  the  foil  upon  the  place  in  uhich,  &c.  and  taking 
and  carrying  away  the  fame*  if  the  defendant  plead  not 
guilty,  and  a  verdid  is  found  for  the  plaintiff,  bat  vidth<h- 
mages  under  forty  (hillings,  and  the  judge  does  not  certify, 
he  (hall  have  no  more  cods  than  damages. 

Clegg  V.  Molyneux,  Page  749,  750 

1  Durnford  and  Eaft, 

45.  The  plaintiff  is  entitled  to  no  more  cofts  than  da- 
mages in  trelpafs  for  an  affaolt,  battery,  and  tearing  the 
plaintiff's  clothes,  if  the  jury  find  that  the  tearing  was  in 
confeqaenceof  the  beating,  and  give  lefs  than  forty  (hillings 
damages.  Coturil  v.  ToUj.        655 

2  Durnford  and  Eafi, 

46.  Where  fome  iflues  in  the  replevin  are  found  for  tbe 
plaintiff,  which  entitle  him  to  judgment,  and  fome  for  de 
defendant,  the  defendant  muft  be  allowed  the  cofls  of  the 
iffue«  found  for  him  out  of  the  general  cofts  of  the  verdid, 
unlcfs  ihe  judge  certify  that  the  plaintiff  had  probable  caafe 
for  pleading  the  matters  on  which  thofe  iffues  are  joined. 

Dodd  V.  JoddrdU         235 

3  Durnford  and  Eaft, 

■  47.  if  the  plaintiff  in  trefpaft,  <vi  et  armis^  for  beating  hii 
dog,  recover  lefs  than  forty  (hillings,  the  judge  may  certify 
under  the  43  Eliz.  c^  6.  to  prevent  his  recovering  more 
ceils  than    damages. 

Dand  V.   Sextan.  //.    29  Geo,   3.  37 

^  48.  Therefore  where  trefpafs  was  brought  for  pulling 
down  the  plaintiff's  gates  and  affaulting  him,  and  the  de- 
(end ants  juftified  to  all  the  counts,  (except  one)  under  dif- 
ferent rights  of  way,  and  pleaded  not  guilty  to  the  who*e, 
and  under  the  above  rule  the  arbitrator  awarded  a  right  of 
way  to  the  defendants,  different  from  any  of  thofe  pleaded, 
and  gave  five  Ihillings  damages  to  the  plaintiff  for  the  af- 
fault,  as  having  been  committed  when  the  defendants  were 
attempting  to  exercife  the  right  of  way  negatived  by  the 
arbitrator,  the  plaintiff  can  recover  no  mere  coAs  than  da< 
mages,  for  the  arbitrators  award  is  not  taiftamount  to  a 
judge's  certificate^  under  the  22  and  23  Car.  2.  r.  9. 

Sivingliburft  V.  Altham.         I  j8 

.  40.  In  trefpafs  for  an  affault  and  battery,  where  the  de- 
fendant julUfies  the  affault  only,  and   the  plaintiff  obtains 

damages 


amages  under  forty  ihillings,  and  the  judge  does  not  cer- 
tify,  the  plaintiff  is  entitled  to  no  more  cofls  than  damages. 

Page  V.  Creed.  7*.  29  Geo.  3.         Page  391 

m 

4  Durm/hni  and  Eafi. 

§0,  If  an  executor  declare  on  a  trover  and  converfion 
in  the  teftacor's  life  time,  and  alfo  on  a  trover  and  conver- 
fion  after  his  death,  the  evidence  offered  being  only  ap- 
plicable to  the  fird  county  and  he  be  non-fuited^  he  is  not 
liable  to  pay  cofts. 
CorkeriU  et  ux.  executrix  V.  Kynafton,  i?.  31  Geo.  3.  ,        277 

2  Hen,  Blackftone.  *  • 

51.  No  adion  willlie  in  this  court  to  recover  cofts.-^ 
Ordered  to  be  paid  by  a  rule  of  an  inferior  court,  in  the 
coaife  of  a  fuit  there,  not  with  (landing  the  defendant  (hould 
not  be  liable  to  an  attachment  of  the  inferior  coart,  by  be- 
ing refident  out  of  its  jurifdidHon  ;  but  fuch  an  adion  hav- 
ing been  brought,  the  court  ordered  the  cods  awarded  to 
the  plaintiff  in  the  inferior  court,  to  be  deduded  by  the 
prothonotary  from  thofe  albwed  to  the  defendant  in  the 
sdion.  Emer/on  oae,  ^c.  v.  LaJhUj.         248 


Coioenant* 


pefij]itt«n. 


Coveaaot  in 
law. 


Repealed  by 
a  A  of  pariia- 
meDt. 


To  procure 
conveyance 
Toid  inlaw. 


[   294   3 


Cot)enant 


i./r>lOVENANTS,  contrace,  or  agreements,  arc  cft^n 
V^^  ufed  as  fynonimous  terms,  fign  if ying  an  engage- 
ment entered  into,  by  which  one  pcrfon  lays  himfclf  under 
an  obligation  to  do  fomething  beneficial  to,  or  ahftain  from 
fome  a£l,  wjiich  if  done,  might  be  prejudicial  to  another. 

1  Bac,  Ahr.         Page  526 

2.  There  arc  fome  worda,  which  of  themfclves  import  no 
cxprefs  covenant,  yet  being  made  ut'e  of  in  certain  contrads, 
they  amount  to  fuch,  and  are  therefore  called  covenants  in 
law.  II,  5jO 

3.  If  a  man  covenants  not  to  do  an  a6t  or  thing  which 
was  lawful  to  do,  and  an  a6i  of  parliament  comes  after,  and 
compels  him  to  do  it,  the  ilatute  repeals  the  covenant,  fo  it 
is  where  he  covenants  to  do  a  thing  which  was  lawftil  to  do, 
and  an  a6l  of  parliament  comes  after,  and  hinders  him  from 
doing  it ;  but  if  one  covenant  not  to  do  a  thing,  which  was 
then  unlawful,  and  an  a^  comes  and  makes  it  lawful  to  do 

ity  fuch  a6^  of  parliament  does  not  repeal  the  covenant.     R. 

ii 

HoU. 

4.  A  covenant  to  procure  a  conveyance,  which  would  be 
in  truth  void,  binds  the  covenantor  for  vakat  quanium  vabre 
foteft. 

Sc.undon  v.  Haivhy.  174, 177 


Payment  of  %•  ^  covenant  for  payment  of  a  rent  charge,  binds  not 
rent,  charge,  the  afiignee  or  leffee  of  the  grantor,  but  only  the  erantor 
affignce.  ^„j  !,;«  h^.W 


Brcwjhr  v.  KltcheL  175 


6.  For  a  warranty,  though  a  covenant  real  does  not  bind 
the  land  till  judgment  had  in  a  nvarrantla  charta^  much  lefs 
that  which  is  only  a  perfonal  covenant. 


7.  Whrc 


Cotoenant*  295 

7.  Where  the  covenant  is  a  di(Un6^  independent  covenant. 
It  is  immaterial  whether  any  eftate  pojfey  and  the  covenant  is 
not  void  for  want  of  enrollment  of  the  deed,  as  where  it  is     < 
provided  that  if  the  grantor  pay  fo  much  money,  it  (hall  be 

lawful  for  him  to  re-enter.  , 

Northcol^v,  Under  hill.         Page   176 

8.  In  covenant,  a  general  breach  is  fufScient,  and  the     Vold.forwaot 
certainty  of  defcription  muft  be  fudi,  that  if  another  aftion  ^^  enrolment, 
be  bt ought,  the  defendant  may  plead  a  former  recovery,  and 

aver  the  tranfafUon  to  be  the  fame. 

Farrow  v.  ChenM^Uer,  176 

9.  In  debt  on  bond  to  perform  covenants,  the  replication    General  breach, 

moft  /hew  a  certain  breach.  lb.  fuffi"cnt  ccr- 

tamty. 

10.  If  a  covenant  is  broken  before  alHgnment  of  a  leafe.      Broken  before 
&c.  it  (hall  not  bind  the  afEgnee,  though  allignee  be  named  afljgnmcat. 

in  it,  fecus  if  after  affignment. 

Grefcot  V.  Green,  ij'j 

1 1 .  Covenant  to  convey  at  the  charge  of  the  covenantee, 
or  to  convey,  and  the  covenantee  covenants  to  be  at  the 

,  charge  of  it ;  the  difference  is,  that  in  the  firft  cafe,  the  co- 
venantor is  not  obliged  to  perform,  till  tender  of  the  charges, 
but  in  the  fecond,  he  is  to  convey  at  his  peril ;  and  if  the 
covenantee  will  not  pay,  he  has  remedy  again  ft  him  upon 
his  covenant . 

Sleer  w.  Shakeroft,  1 77 

12.  A  covenant  to  take  advantage  of  a   deed  or  co^-      Rele«re,  dc- 
Bant,  amounts  to  a  releafe  or  defeafance.  fcafancc. 

Lacy  V.  Kt9nafion,  178,  21 S 

13.  Where  A.  and  B.  are  bound  jointly  and  feverally,  a       Not  to  fuc,— 
covenant  not  to  fue  upon  tliat  bond,   is  no  releafe  or  de-  rdoaJc,  defea- 
fcafance,  B.  may  ftiU  be  fned,  becaufe   it   doth   qot   dif-  ^*"'^' 

charge   right,  only  the   remedy,    and  the  right  of  a^ign 
ftill  remains  againft  the  other  obligor.  lb. 

14.  Covenant  to  repair  good  5  damages  are  always  given       ^o  repair. 
to  repair,  &c. 

Vivian  v.  Campion,  178,  179 


iS^  The 
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Heir  join*  time        i^.  The  heir  joined  the  time  incurred  in  the  life  of  Kli 
of  anccttor  with  -jnceftor    with  his  own   time,  in  his  declaration  on    a  co- 
venant to  repair  the  premifes,  being  out  of  repair  in  the 
time  of  the  anceflor,  and  continue  fo  in  the  time   of  the 
heir,  and  held  good. 

Vivian  V.  Campion.         Page  178,  179 

Party  to  deed,        16.  One  party  to  a  deed,  cannot  covenant  with  anotfaen 
pcrfon  not  ^j^q  jg  ^q  party,  but  a  mere  ftrangcr  to  it;  but  one  who  i* 

^'^  ^*  not  a  party  to  a  deed,  may  covenant  with  anotiicr  that  is  a 

party,  and  thereby  be  bound  by  fealing  the  deed. 

Salter  v.  K'ulgl^y*         210 

SMeld. 

17.  Covenant  for  non-payment  of  rent,  muft  be  brought 
where  the  land  lies,  though  the  rent  be  made  payable  in  ano-'{ 
ther  place. 

Barker  v.  Damcr.  Psige  80 

Joint  covenant.        18.  A.  and  B.  demiferieni^  imports  a  joint  covenant,  as  to 

the  in te reft  granted. 

Coleman  v.  Sher^n,  137 

Several.  1 9-  But  it  may  be  fevcral,  with   refpeft  to  fubfequenc 

ads.  IL  13S 

Several  breaches       20.  In  covenants  where  a  plaintiff  aifigns  fcveral  breaches, 
affigncd.  ^Y^^  defendant  may  travcrfe  them  feverally.  ib. 

Breach,  rent.        ^i.  In  covenant  breach  that  3/.  for  a  year  at  lady-day 
laft,  was  arrear,  and  held  well  on  general  demurrer. 

Stagg  V  Hind.         139 

22.  Covenant  not  to  buy  or  fell  within  two  years,  breach 
that  divers  diebus  ^  vicibus  between  fuch  a  day  and  fuch  a 
day  he  fold  to  H.  and  feveral  others^  held  well,  after  ter* 
di6^  as  to  certainty  of  times  or  perfons. 

Farrow  v.  Chevalier.         139 

Heir,  breach,        23.  The  heir  afligns  a  breach  that  the  premifes  were  out 
time  of  an-  of  repair /tfZf //i^,  £3*  per  10  annos  ante,  which  induded  his 

""  ^^'  anccftors  time,  yet  held  well. 

Vivian  v.  Campion,         141 

Heir,  czecu*        24.  (Covenants  real,  or  fuch   as  are  annexed  to  eftatcs, 
^°"*  (hall  defcend  to  the   heir  of  the  covenantee,  and  he  alone 

(hall  take  advantage  of  them,  And:   ^^.  Palm.  558.     Co- 
venants  in  grofs,  do  not  defcend  to  the  heir  of  the  co- 
venantee. 


\ 


.^-j 
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vcnantec.  Palm.  558.  For  breach  in  the  time  of  the  co- 
vetiantee,  the  a^ion  (hall  be  brought  by  his  executortt  tho' 
the  covenant  was  with  him,  his  heirs  and  afiigns  only.) 

Fern.  175.     2  Lev,  26. 

Salkeld. 

25.  Agreement  to  convey  to  H.  or  his  afligns,  breach       Conrcyanot 
that  he  did  not  convey  to  H.  (only)  is  good.  '^W*  or  hi» 

Smith  S.Sharp,  139  ^^^' 

26.  The  diveriity  between  a  covenant'  to  do  an  aft  to,  By  A  or  af- 
or  by  one  of  his  afligns,  is  this ; — if  a  thing  be  to  be  done  fix»S  *•  A.  or 
by  a  man  or  his  affigns,  the  bregch  mull  be  in  the  disjung-  ^g^' 

live  that  it  was  not  done  by  him  or.  his  afligns,  but  where 
a  thing  id  to  be  done  to  a  man  or  his  ailigns,  it  is  fuificient 
to  alHgift  for  breach  it  was  not  done  to  him,  for  an  afiign- 
ment  (hould  be  intended  to  be  done  to  the  plaintiff  himfelf, 
and  if  he  aflign  his  intereft,  then  to  the  afiignee,  and  if  he 
did  afOgn  over  his  intereft,  that  ought  to  be  (hewn  on  the 
other  fide.  lb. 

27.  In  debt  on  bond,  (except    to  perform   an  award),      Non-pcrform- 
where  a  defendant  pleads  matter  of  cxcufe  that  admits  a  *"*^*»  cxcufc, 
Don-performance,  the  plaintiff  need  not   affign  a  breach  in  *^*^"* 

his  replication,  for  he  that  excufes  a  non -performance,  fup- 
pofes  it,  but  though  an  award  be  made,  it  may  be  void  in 
the  whole,  or  in  part. 

Meredith  y.  Jlkjn.  138  * 

28.  Alfo  in  debt  on  bond  to  perform  covenants,  the  re*      'RonA.  to  pei«« 
plication  muft  fhew  a  certain  breach,  but  in  aftion  of  co-  form  breach, 
veaant,  'ti^  enough  to  aflign  a  general  breach. 

Farrow  v,  ChevaSen  1^0 

29.  jljum^  to  deliver  corn  on  or  before  the  cth  of  Ja-^      Delivery  of 
nuarjj  into  a  barge  to  be  brought  by  the  plaintiff,  breach  C^^'»  ^^y- 
that  he  did  not  deliver  op  on  the  5th  of  January^  is  good. 

lb. 

30.  Agreement  that  A.  fhall  do  an  aft,  and  for  the  do*      Condition 
lag  B.  (hall  pay,  the  former  is  a  condition  precedent.  precedent. 

Thorpe  v.  'Thorpe.  171 

31.  In  a  leafe,  if  fpecial  days  of  payment  are  limited  by       Leafe,  reddf*- 
the  reddendum^  the  rent  muft  be  computed  by  that,  and  not  ^•'*»»  babtrndum* 
the  habendum, 

Tomlitts  r.  Pincent.  141 

32-  A, 
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Demlfe,  ez-  32.  A.  fcts  a   houfe,  excepting  two  rooms^  and  is  dif- 

cepciDg  part.        tiirbeJ  therein,  covenant  lies  not  becaufe  they  are  excepted, 

and  not  demifed. 

Colt's  Cafe.         Page  196 

Profit  tp.  33.  Otherwife  where  the  Icffee  agrees  to  let  the  Icffor 

prcodr  c.  ha^t  a  thing  as  a  way  or  other  profit  apprendrcy  out  of  the 

demifed  premifes.  Ih. 

CaoxA    ItAmi       ^^  Whcrc  a  counter  bond  or  covenant  is  given  to  lave 
or  covenant        harmlefs  from  a  penal  bond,  before  the  condition  broken  of 

the  firft  bond,  it  is  forfeited  by  the  breach. 

Griffith  v.  Harnfan.  1 96 

35.  Otherwife  if  given  afterwards^  or  to  indemnify  againft 
"•  a  fingle  bill.  A 

Br    ch  befort       3^*  ^^g^^^^  *•  ^^^  liable  to  a  breach  incurred  before  af- 
aflignment.         fignment,  tho'  the  leffee  covenanted  for  him  and  his  a/- 

figns. 

Grefcot  V.  Grutu         199 

On  deed  poll.       37'  Though  covenant  maybe  brought  on  a  deed  poll, 
yet  none  can  bring  it,  unlefs  mamed  in  the  deed. 

Green  v.  Home.         197 
(Vide  ScHk.  214.) 

Matter  i/f^«r/.       38.  Matter  out  of  the  deed  that  alters  the  caf^,  cannot 
be  averred.  Jk 

39.  Where  deed  runs  in  the   firft   perfon,  figning  and 
feaiing  makes  it  a  party,  though  not  named  therein. 

Nurfe  V.  Frampton.        214 
(Vide  Femon  v.  Jefferys,     Str.  1 146.) 

To  difcharge        40.  Covenant  to  difcharge  from  taies,  tends  only  to  fub- 
from  taicj.         fequent   taxes  of  the  fame   nature,    not  of  different  na- 

tures. 

Brewfter  v.  KUcbel,         198 

Grantee  of  \^'  Grantee  of  a   rent  charge,   ican't  bring  covenant 

rent-charge,        againfl  aflignee  of  the  fame  land.  lb* 

aiCgncc. 

{Per  Holt.  3  judges  contra  held  the  covenant  charged  the 
land.) 

42.  Divcrfity 


\ 
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42.  Di verlity  where  a  covenant  is  avoided  by  fubfequent      Covenant 
ftatutes,  and  where  not.  avoided  by  fta- 

Brewfter  v.  KilcheL         Page  198  '^'''' 
(Vide  this  cafe  in  ^fi.//.) 

43.  Where   a  conveyance  of  land  is  void,  (as  for  want      Conveyance 
of    enrollment)  fo  as  no   eftate    pafTes,   all    dependent  co-  void,  dependent 
vena  Cits  which  refer  to  the  eftatcj  and  was  on  it,  arc  void  w^cnauts, 
alfo. 

Norihcote  v.  UnderhiH.         199 

44.  Otherwife  of  independent  covenants.  lb.     Id.-^indepen« 

dent  covenants. 

45.  A  defeafaoce  by  another  deed  may  be  fo  pleaded  in 

bar«  bat  the  fecond  deed  mud  appear  to  be  intended  to 
operate  as  a  defeafance,  and  contain  proper  words  for  that 
purpofe. 

Clayton  v.  Kynafton,         573 

—  Per  Hob,  where  a  provifoe  goes  by  way  of  dc- 
feafance  of  a  .covenant,  it  mud  be  pleaded  on  the  other 
fide  ;  otherwife,  where  by  way  of  explanation  or  reftitution 
of  the  covenant.  lb,      * 

46.  A  covenant  to  repair  rans  with  the  lands,  for  it  afFedls      Repairs  run 
the  eftate  of  the  term,  and  the  reverfion  in  the  hands  of  any  ^i^  lairds. 
perfon  that  has  it. 

Buckley  y.Pirk.         317 

47.  What  words  will  make  a  covenant  joint  or  feveral.       j^iiit  feyenJ, 

Vide  Robifi/on  v.  Walker,         393 

48.  Cowvenernnt  fro  feet  qmlibet  eorum.  Per  Holt  ^ — qiuli"     |j 
bet  eorum  convent t  exprefly  fevers  the  lien,  but  fro  quolibet 
eorum  feems  to  go  to  the  thing  to  be  done,  tha^  is,  that  they 
both  or  either  of  them  would  do  it. 

Seii  reliqui  juftic.  contra.         lb, 

49.  Mortgagee  covenants,  that  the  mortgagor  ihall  quiet-     Mortgagor, 
ly  etjjoy   till  default  of  payment  and  afligns  ;  after  ailign-  tenant  ac  will, 
ment  mortgagor  is  only  tenant  at  fuKcrance,  but  his  conti- 
nuing in  polfcflion  does  not  turn  the  term  to  a  right. 

S  mar  tie  v.  Willi  ami,         245 

t  Lord  Rivfmond* 

CO.  In  covenant  the  breach  may  be  afli^ned  as  general,     ».     u       ^ 
',  t-T'jiLT^.  F  Breach  as  cc« 

as  the  covenant  otherwife  m  debt  upon  bond  to  perform  co-  ^^^^1  j^,  ^^^ 

venants,  there  a  precife  breach  mull  be  fhewn.  vant. 

^rigftock  V,  Stannion.         106 

2  51*  Far 


lOO 


T>ebt  on  bond, 
brcMJi* 


Couenant. 

1  Lord  RaymonJ,^ 

;i.  For  in  covenant  all  is  recoverable  in  damages,  aod 
thoi'c  damages  fliall  be  for  the  real  damages  which  the  party 
can  prove  that  he  has  adually  fuftained,  but  iti  debt  oa 
bond  to  perform  covenant  in  a  certain  indentare  fpecificd,  a 
precife  breach  muii  be  ihewn,  becaufe  a  breach  is  a  for- 
feitare  ot  the  whole  bond. 

Brigffock  V.  Stannion.         Page  io6 

5a.  Oa  mutual  covenants  an  adion  may  be  maiouined 
by  either  p^rty  without  performing  his  own  part,  and  the 
oiber  party  has  his  remedy. 

Trench  v.  Tretjuin.         124 

ContiacencT        5!^-  CoTcnant  to  pay  money  on  two  contingencies,  which 
firfthtppentng.    ft):di  firft  happen  to  the  plaintiff,  (hews  that  one  of  them 

has  happened,  he  need  not  aver  that  it  is  the  firft. 

Ldggim  V.  Lord  Orrery.  1 33 

Dun«(«,  ef-        ^4.  Covenant  to  leave  mill  Aones  in  as  good  a  condition, 
timation  of.        ^^  ^  p^y  ^^  damage  to  be  eftimated  by  A.  the  covenantor 


Mttiul 
furmancc. 


muft  procure  the  efbmation. 


Studholme  V.  MandtU, 


279 


Co^nant^co-       j^.  Covenant  to  pay  a  rent  clear  of  taxes  to  the  gran- 
dtenfive  with     ^^  ^^^  j^j^  ^^^  ^jl,  ;^^^^  ^ffigns  as  the  eftatc  was  in  fee. 


cft»te. 


the  covenant  is  co^ztenfive. 

Bre-'wJIer  v.  Kit  chin,  320 


Covenant  re-       Where  an  aft  of  pariiament  wall  repeal  a  covenant, 
peal  by  aft  of  Ih 

paiUament. 


3»i 


Perfonalco* 
venant,  taxes. 


Lands  in 
jointure,  value 
of. 


Independent 
re-entry  on 
payment,  &c. 


56.  (Things  lawful  at  the  time  of  the  covenant,  after- 
wards prohibited^  the  covenant  is  binding. 

3  MoJ.^g.     I  Femt.  175.) 

57.  Tenant  in  fee,  covenants  to  pay  a  rent  charge  clear 
of  taxes,  an  adtion  will  not  lie  upon  this  againft  his  affignee, 
for  it  is  a  mere  perfonal  covenant,  and  cannot  run  m5i  the 
land.  Jh.         322 

# 

^S.  Covenant  that  lands  limited  in  jointure,  are  and  fhall 
continue  to  the  value  of,  6^c.  extends  to  all  the  limiutions 
as  well  as  to  the  jointure  eftate.  Amnymws,        56; 

59.  A  covenant,  that  if  defendant  on  foch  a  day  paid  fo 
much  money  he  might  re-enter  in  a  deed  of  bareain  and 
fale  not  enrolled  is  binding,  for  jt  does  not  depend  on  paf- 
fing  the  eftate.  Northcot  v-  Vnderhill,        l%% 

60.  Where 


Cot>^nam.  3°^ 

1  Lord  Rw^monJ. 

60.  Where  a  covenant  to  difchargc  a  man  from  his  agree-      Amounting 
ments  ihall  amoant  to  a  defcafancc.  ^®  ucfeaiaQcc. 

Clayton  V.  Kinafton.  Page  42 1,  689 

61 .  Two  deed.«  made  at  the  fame  time,  one  (hall  not  be 
conftrued  a  defeafance  to  deflroy  the  other,  fo  that  the  dted 
ihould  be  void  as  foonasmadc.  lo. 

62.  In  the  cafe  of  a  condition  fobfequent,  there  is  no  need      Condition 

to  aver  performance ;  otherwife  of  a  condition  precedent,  fwhlcqucnt, 

Ik    periornuncc. 

63.  AiBgnment  of  a  bond  is  a  covenant  that  th^aflignee      AffiMinent 
ihall  receive  it.  ^  683  of  bond. 

2  Lord  Raymond. 

64.  By  A,  to  make  aifarance  to  B.  at  the  cofts  of  B,      To  make  af- 
A.  moft  eivc  notice  what  affurance  he  will  make  before  B,  f^w^nc*- 

i«  to  tender  the  cods.  Heron  v.Treyne»        750 

69.  In  covenant,  if  the  defendant  pleads  an  it!  l>ar,  and      ^U  bar,  ill 
the  plaintiff  replies  and  affigns  an  ill  breach,  the  defendant  ^ireach. 
fiiall  have  judgment.  Armit  y ,  Brtame^         1081 

66.  An  adioa  of  covenant  will  lie  on  the  word  afjignawtt      Lies  on  the 
10  the  ailignment  of  a  bond.  the  word 

Seignorett  v.  Noguire.  1242  «A««w'- 

'67.  Covenant  that  (hares  in  a  company,  (hall  befotdto      Shares  in 
make  gtxxi  lofTes,  &<;.  an  afltgntnent  by  way  of  fecnrity,  company. 
and  the  condition  not  broken  is  not  a  fale  within  this  cove- 
nant. J6i 

68.  Covenant  maintained  on  the  word  demifit  or  »J[pgna-      Dcmiilt. 
*oit.  Front  in  v.  Small.         1419 

Strange, 

69.  In  covehant  the  plaintiff  need  not  fet  out  a   title.      Title  not 
quod  cum  dimififfent  is  enough,  and  if  he  does  it  imperfc6lly  seccflary. 
it  is  furplufage.  AUhtrry  v.  Walhy,         230 

• 

70.  As  by  not  fctting  out  a  defcent  regularly,  but  other* 
wife  if  he  fet  it  out  wrong.  lb. 

(Vide  y>0jytg/.  315.) 

71.  In  a  covenant  to  pay  or  caufe  to  be  paid,  the  breach      p     ^^  ^^^ 
may  be  ge|)craUy  affigned  that  he  did  nCt  pay.  to  be  paid. 

lb.        231 

72.   A 


30Z 


To  (ave  haim- 
lefs;  tortious 
ads. 


Condition 
precedent. 


Covenant. 

Strange. 

72.  A  covenant  to  faveharmlefs  againft  aU  perfbos,  ex- 
tends not  to  tortious  a^s ;  /ecus  where  it  is  particular  againft 
the  a^s  of  a  particular  peribn. 

Perry  v.  Edwards.         Page  403 

73.  (Vide  I  i).  &  £.  671.     3  D.  &iE.  584.  D^tf^/.  43.) 

74.  When  the  aft  is  to  be  done  (in  this  cafe  transfer  of 
flock)  upon  payment^  there  is  no  colour  to  make  the  craoi- 
fer  a  condition   precedent. 

Blackivell  v.  Najb.  535 


Toi«y  rent,        75.  Where  there  is  a  covenant  to  pay  rent,  an  adionlies 
■o  enjoymeot.      though  the  Icffce  has  no  enjoyment  by  the  default  of  the 

leflbr.  *  Monk  v.  Cooper.  763 


Id. 


Exprefii 
covenant. 


Id. 


In  liW|  efe- 

eutora. 


'  76.  This  was  an  adion  of  covenant  for  a  year's  rent, 
from  Michaelmas  172;  to  1726  : — the  defendant  was  bound 
as  leiTee  by  covenant  to  repair  in  all  cafes»  except  fire, 
and  pleaded  that  before  Michaelmas  1725,  the  prcmifes  had 
been  burned  down,  and  not  rebuilt  by  the  plaintilf,  fo  that 
he  had  no  enjoyment  for  the  whole  year  for  which  the  rent 
is  demanded,  but  on  demurrer  the  plaintiff  had  judgment, 
for  the  covenant  to  pay  rent  was  exprefs,  and  if  the  de- 
fendant had  any  injury  he  had  the  remedy,  but  could  not 
fet  it  off  againft  the  demand  for  rent.  Ih^ 

{Vide  Holt  175.  and  i  D.  Sc  £,  310.) 

77.  (In  covenant  for  rent  againft  executrix  of  lefTee, 
who  was  one  of  the  direftors  of  the  South  Sea  Company, 
held  that  7  Geo,  i .  r.  28.  which  vefled  their  eflate  in  truf- 
tees,  did  not  difcharge  him  from  the  exprefs  covenant. 

Hornby  v.  Houlditcb.  Andre^u:.  40) 

78.  (If  a  man  covenants  to  do  a  certain  thing  before 
a  certain  time,  though  it  becomes  impoffible  by  the  ad  of 
God,  yet  this  (hall  not  excufe. 

1  Roll,  Ah,  450.) 

79.  On  a  covenant  in  law,  no  adlion  lies  againll  executon. 

2  Brotvnltfw.        204 

80.  (If  a  covenanter  difables  himfelf  from  performing  * 
covenant,  an  aftion  lies  againU  him  immediately. 

Cro.  El,         719) 


81.  Covensnf 


C(tt)enant*  3^3 

Strange. 

Si  .  CovcDant  not  to  plow  meadow,  only  extends  to  what      ^^V^ 
was  really  meadow  at  the  t^me  of  the  demife,  Smll     ^^^^ 

SkipnAjuh    V.  Greene,  Page  6io  *^     ' 

82.  Tenant  (hall  not  beeilopped,  the  land  is  called  mea- 
dow in  the  leafe,  which  was  really  arable.  Ih. 
(Vide  4  Burr.  22289  and  6  Broiun  Caf»  p.  470.) 

S3.  Where  the  covenant  is  joint  and  feveral  in  an  adion 
againft  one  only,  the  breach  may  be  affigned  in  the  negledl 
of  both  ;  per  cur,  perhaps  the  other  never  fealed  the  deed, 
and  one  man  may  covenant  for  the  ad  oi  another. 

LilUy  V.  Hedges.         553 
(Vide  Femon  v.  Jtfferys,  S/r.  1x46.) 

84.  Where  there  is  a  joint  covenant  by  feveral,  all  (hould*  ^®T°^*  ^^ 
•  .  T      ,        rv"  !_•  i_        I  J  r  J        ffeveral,  all  join, 

join  m  the  action,  this  may  be  taken  advantage  of  on  a  de-  ** 

murrer.  If  one  named  in  the  indenture  does  not  feal,  he  mud 

be  exdttded  by  an  avemment. 

Femon  v.  Jefferys,  1 1 46 


85.  Debt  lies  on  a  covenant  in  a  ^ttd. 

Hooper  v.  Shtpberd.         1089 

Hardnjuick, 

86.  Defendant  may  plead  eviftion  by  a  ftranger,  but  in      Eviftion  by 
foch  cafe  he  muft  aver,  that  before  the  time  in  the  demife,  ""°S^* 

the  evidor  was  feized  in  fee,  &c.  or  elfe  trace  up  his  title, 
and  he  muft  expr^fly  (hew  what  the  title  of  the  evi^or 
was  for,  poffibly  he  had  no  title  of  entry,  though  he  had 
a  title  to  recover  in  a  real  adtion. 

/     Jordan  v.  Tweils.         16 1 

87.  In  cafes  of  covenant  for  quiet  enjoyment,  it  is  fuf-      Qmet  enjoy* 
ficient  if  you  ailign  the  breach  in  the  words  of  the  cove-  menc. 

tiant,  fo  you  fhew  that  the  title  of  the  evidor  was  not 
derived  from  the  plaintiff  himfelf,  but  in  this  cafe  here  is 
no  affignment  of  breach  following  the  words  of  a  particu- 
lar covenant,  for  aught  appears  this  e  virion  might  be  by 
collafion.  U» 

88.  Covenant  upon  a  leafe  made  by  the  committee  of  a      Committee 
lonatic,  will  not  be  for  the  committee,  becaufe  he  cannot  ^  lunatic, 
by  law  make  fuch  a  leafe. 

Km'pe  v.    Palmer.  1 30 


89.  Covenant 


304 


Repairs,  re- 
verfion  not  in 
Icflbr. 


Covenant 
not  difcharged 
without  tleed. 


Kunniog  with 
tithes. 


Running 
with  land, 
collateral. 


Covenant 

89.  Covenant  as  heir  upon  a  leafe  for  years  and  affig^ns 
for  breach  the  want  of  repairing,  defendant  pleads  that  chc' '' 
Icflbr  was  only  tenant  for  life,  and  traverfes  thnt     the  rc-  * 
verfion  was  in  him  and  his  heirs ;  this  is  well  pleaded,  for 
the  covenant  determined  with  the  eftate  on  which»  it  was  j 
founded  Br  admit  v.  Roberts.        Page  143  » 

(yidcCr(7.  £.  916) 

90.  Covenant  for  payment  of  money  which  is  by  deed, 
cannot  be  pleaded  to  be  difcharged  widiourdeed. 

Rogers    V.  Payne.  376 

91.  If  debt  is  brought  for  the  penalty,  and  ifTue  joined 
on  nil  debit i  the  jury  ftiould  not  giye  a  verdift  fo^  the  whole, 
but  aiTefs  damages  for  each  breach  afligned. 

'  Drage  v.  Brands         377 

(Vide  Ccnap.  357.) 

92.  Covenant  as  heir  upon  a  leafe  for  years  and  afligns 
for  breach  the  want  of  repairs  ;  defendant  pleads  that  the 
IciTor  was  only  tenant  for  life,  and  traverfes  that  ihe  revcr- 
fion   was  in  him  and  his   heirs,  this  is    well  pleaded. 

'43 

3  »-/,..  . 

93.  Leflee  of  tithes  covenants  for  him  and  his  afligns, 
that  he  will  not  let  any  of  the  farmers  in  the  parilh  have 
any  part  of  the  tithes,  this  covenant  runs  with  the  /</i&tfi,and 
binds  the  affigne*?  again  (I  whom  the  action  is  brought  for 
breach  of  covenant.  Bdly  v.  Wells.        25 

94.  Concerning  covenants,  which  of  them  arc  (os  it 
were)  .nherentt  and  run  wiih  the  land,  and  which  of  them 
are  only  collateral,  and  do  not  run  with  the  latid. 

lb.  .       27,18,  StC' 

95.  When  the  covcnartt  extends  to  a  thing  in  i^e  parcel 
of  the  demife,  the  thing  to  be  doi.e  by  force  of  the  co- 
venant, is  in- a  manner  annexed  to  and  appuncnunt  to  ihc 
thing  demifcd,  and  ihall  run  with  the  land,  and  fhali  bind 
the  afiignecr  though  not  bound  by  exprefs  words,  a^  to  re- 
pair the  houfes  ;  otherwife  iUhe  tiling  to  be  done  bo  ntcrely 
collateral  to  the  land  and  not  concerning  the  thing  d«.mued, 
as  to  build  a  houfc  on  land  not  parcel  of  the  de.nife,  or  to 
pay  any  collateral  fum  of  money  to  ihe  leiTor  or  to  a 
Jlranger,  this  (hall  not  Ijind  the  affignce  ;  there  muil  al- 
ways be  a  priority  between   the   plaintiff   and  defendant, 

to 


to  make   the    defendant  liable   to   an    aflton'  of  cove- 
Mat. 

Spencer^s  Cafi.^  Rep.  l6.  cited.     Page  27,  28 

^.  Lefiee  for  21  yenrsy  covenants  not  to  affign,  &c.   he      Affignment, 
iSiakes  an  under  leafc  for  part  of  the  terra,  thie  is  not  a  under  leafc. 
brea^  of  die  covenant, 

CrufM  V.    Bughj.  334 

■ 

07.  One  covenant   cannot  be  pleaded  in  bar  of  another  .  Onf  covenant 
covenant.  CoJce  y.  Colcraft.    .     6^7  '^^l^"       """^ 

98.  Afligneeof  aleafe  alTigntd  after  covenant  broken  by  aCtCTb^Stch. 
the  leflce  not  liable  for  the  breach. 

Chufch-wardens  of  St»    Sa^vtcur*:,  Southivark^  v.  Gmith, 
H.  2  Geo.  3.  351, 

99.  Per  Lord  MamfiiU --^Thie  ovi\y  qucftion  id  whether, 
when  a  breach  of  covenant  is  complete,  and  an  alignment 

I  afterwards  made^  the  aifignee  is  liable  for  a  breach  which 
I  he  never  coninaitted.  •         lb. 

I  1  Bleu^k.  .     '         . 

100.  Where  there  is  a  fpecla]  penalty  in  a  covenant,  (at 
^  a  charter  party )  the  plaintiff  may  either  proceed  for  the 

penalty  arid  refcind  the  contrail,  or  bring  an  action  on  the 
cafe  for  the  breach  of  contradt,  and  wave  the  penalty,  in 

I  whicb  cafe  he  may  recover  more  than  the  penalty. 

Winter  v.  Trimmer.  39 j 

i 

i  2  BlacL 

10 1.  Covenant  not  to  affign,  fet  over,  or.  otherwife  do      AiTipnincnt; 
I  toput  away  the  leafc  or  premifesdemifed^  does  not  extend  Vnder  leafc. 

i   to  an  onder  leafe  for  part  of  the  term. 

I         Crufoe  on  the  demife  of  BUnco^ive  v.    Bughy.  T.  11  G.  3% 

I         •  ■  ^66 

i 

102.  On  a  covenant,  (that  in  coniideration  of  a  weekly      Notto«er- 
payment  to  A:  and  his  executors  for  the  lives  of  J.   and  his  ^^^*  *  ti^^j  • 
wile,  >/•  (hall  not  excrcife  a  particular  trad6)  the  executors  *^*^^'®'** 

of  A.  are  not  bound  to  abftain  from  exerciiing  it  in  confe- 
^uence  of  this  perfonal  covenant  of  the  hoiband. 

Cooke  V.  Colcrafi*  H.  Geo.  3.         856 

103.  Upon  a  plea  of  non  eft  fadum    in   covenant,  the     NcneJlfiUum^ 
I    leflfee  in  poiTeilion  being  defendant,  Ihall  not  controvert  the  title. 

title  of  the  plaintiff  his  leffor  to  demife. 

Friend  V,  Eafiabrook.  £.  ly  Geo.  3.  1152 


Vol.  L  I)  104.  fit 


3o6 


Id. 


J5reach  of 
covenant  ncga« 
tive,  condition 
precedent, 
mutual  cove- 
nant. 


Repofts. 


"Joint  Rftd 

frvcrai  execu- 
tor. 


vriih  t#oor 
inoie« 


Not  rcvolt- 

ftble. 

To  ftafi'l  feiz- 
td,  revocation 


Covenant. 

2  Blackjliine, 

104.    Per  Curiam. — It  is  othcrwife  in  cje&iiicDty*(trt 
T report*!  arfe^  6  Co.   14.)     The  plea  of  ndt  guilty,  puU 
ill  iifiie  tbt  dtmifc  of  the  IcfTors  /sf  the  plaintiff*  and  tbor  j 
title  to  make  f  iich  deniife  ;  in  ejedmenty  the  title  mull  be  j 
Hicwn,   but  on  the  ifFue  of  uon  efifaOum  in  covenant  0Blr>  \ 
the  deed  muft  be  proved — the  tlTue  here  is,  that  there  i#  00 
iiich  deed  as  Rated  in  the  declaratioi),  and  if  in  fad  fudi ' 
a  deed  appears,  the  defendant,  who  is  in  pofiefiion  under 
it,  (hall  not  qtitilion  the  title  of  the  plaintiff;  to  make  fiicli 
dcmife,  and  thereby  evade  the  performance  of  wliat  he  him- 
fclf  has  ftipulated. 

Friends.  Eaflahroot.    jS.  17  G.  3.  Page  X152 

lo^.  Nan  tnf regit  conventlonem^  not  an  iffuable  plea  to  2 
breach  of  covenant  afligned  in  the  negative— if  one  party 
covenants  to  do  one  thing,  the  other  party  doing  another 
— (his  is  not  a  condition  precedent,  but  a  mutual  coveoant, 
and  one  cannot  be  pleaded  in  bar  of  the  other. 

Boone  V.  Eyre*     T.    19  C.  3.         I3i«  j 
•  i 

1  ^urr.  \ 

1 06.  Covenant  in  a  building  and .  repairing  Iaw»  to  leave 
tlie  demifed  premifes  wuh  all  new  eredions  well  repaired, 
was  condnied  to  extend  to  the  new  eredioii  only  ;  a  fum  of 
money  being  agreed  to  be  laid  out  in  new  ercdions,  and  re- 
building, and  the  covenant  to  keep  in  repair  ei tends  ooif 
to  new  erections. 

Lant  V.  Norris*        i^7 

2  Rnrr, 

107.  By  two  Joint  lefToes,  if  it  be  joint  and  feveral,  W 
bind  the  executors  of  the  dcotafcd  leffcc,  even  tho*  he  died 
before  the  term  comn.enced,  and  the  whole  term,  ictcrcll 
and  beneht  furvived  to  the  other  leffce. 

«  Enys  V.  Donnithorne*         1197 

ic8.  If  A  covenants  to  do  an  a£i  for  the  benefit  of  tiro 
or  mure,  and  A  breaks  his  covenant,  one  of  them  alone 
cannot  maintain  his  ad  ion  of  covenant  againll  him,  fo^ 
then  he  might  be  doubly  or  trebly  charged  for  the  fame 
breach. 

(5  Co.  18.  B,    2  Roll.  A.  149.     2>/i?.  177.) 

3  Bmr.  .  .  • 
IC9.  A  covenant  is  not  rcvohable  (as  a  will  is*) 

Wright  V.  Littler.         n\i 

A  covenatit  *'  to  Hand  feized  to  ufes,"  is  not  a  rcvocati^^ 
jf  a  wilL  '  ^' 

no.  Covenant 


Cotoenantt  307 

3  Burr. 

no.  Covenant  by  a  leflee  for  himfelf  and  his  aiEgns,      Breach  before 
toWld  anew  houfcon  the  premifles  within  a  limited  time,  «fl>g«?>ncn«. 
which  is  not  done  within  the  time  limited— after  the  expi-  j^^*"^^* 
ration  of  the  time  limitedt  the  leiTee  aiCgns ;  the  afiignee 
19  not  liable,  becaiife  the  breach  was  committed  before  his 
'  time,  and  this  covenant  does  not  run  with  the  land. 

Charchwardeosof  St.  Saviour*iv^  Smiib.  Page  1272,  1273 

III,  Per  JLord  MarufieU* — An  aifigoor  cannot  be  liable 
Cor  a  breach  which  he  never  committed. .  Ih. 

'     112.  Where  covenant  of  teftator,  or  inteflate  may  be      Covenintof 
given  in  evidence  by  an  executor  or  adminiftrator.  dcncc^br  *^*' 

Pluttur  V.  Marcbmi*  -        13B31  1584  cutor. 
(See  Executor.) 

113.  **  To  ftand  ftizcd"   (entered  into  by  the  owner)      Toftandfci*. 
nay  be  a  Icafe.  ^*  » l«*fc- 

Rigbi  V.  Thomas.  1446 

(See  Power* sl^t.) 

114.  A  covenant  to  ftand  feized.  Is  a  conveyance  of  the      |j 
bad  fincethc  ftatote  of  27  ^.  8.  lb, 

115.  An  exprefs  covenant  by  a  mafter  of  a  (hip,  to  go  to  Expreft  c<^ 
fVtnyaw  in  Carolina^  there  to  receive  the  platntifi^s  goods,  ^^^inLi^'^** 
(for  which  the  piaintiflf  covenanted  to  pay   fuch  and  fuch  ^rform/  ^ 
freight)  provided  that  if  his  Hiip  (hould  not  be  arrived  there 

before  fuch  a  day,  it  (hould  be  at  the  plaintiff's  option  to 
load  the  (hip  on  the  agreed  terms  or  not,  the  defendant  was 
bound  to  go  at  all  events,  tho'  it  appeared  that  it  was  im- 
poifible  he  could  be  there  at  the  time  from  ftorms  and 
other  caufes* 

Shuhrici  V.  Salmond.         1 63  7  to  1640 

116.  An  exprefs  covenant   (hall   bind    to  performance,      implied  co* 
vbcre  an  implied  one,  or  one  eredicd  by  law,  (hall  be  ex-  vcnant. 
tvhA  by  a  diCability  to  perform,  which  happens  without 

tbc  parties  default  or  power  to  prevent*  Ih. 

1 1 7.  This  provifoe  was  intended  to  quicken  the  defend*      . « 
«nt,  but  (hall  not  excufe  him  for  not  going  at  alL     Ih.  1 640 

118.  Per  Lord  Mansfield. — "  The  diftindion  between      Exprefs,  ini* 
.  the  conftru£lion  of  covenants  implied  by  operation  of  law,  phcd. 

*^  exprefs  covenants  itf,  that  exprefs  covenants  are  taken 
^ore  Rri&ly,  and  a  man  ittay,  without  condderation,  enter 

U  2  into 


.3o8  Coboia^* 

into  an  exprefs  covenant,  under  hand  and  fcal  to  tbo  per-^ 
foria^ncc  of  .which  ho  h  at  aU  eventai  bound." 

119.  (Vide  29  Jf.  3.  Counhrpl  de  Garra^y^  7  C^ 
Z.  384-— A^o4^/  Cafes  4  Co.  80^ — ta  covenant  in«dced»  an 
a<^ian  will  be  only  for  a  misfeafance,  but  not  for  a  noofci- 
fance,  as  if  a  n)an  grants  a  way*  covenans  lies  for  ftopping' 
it  up,,  but  not  for  letting  it  out  of  repair. 

I  Satnulen  321.) 
4  Burr,. 

120.  Per  Lord  MamJUld, — There  is  a  difference  between 
Covenants  in  general,  and  covenants  fecured  by  a  penalty  or 
forfeiture,  in  the  latter  the  obKgee  has  hi^  clc6Uoii  to  biinor 
an  aft  ion  of  debt  for  the  penalty,  after  a  recovery  of  which, 
he  cannot  again  re  fort  to  the  covenant,  becaufe  the  penakr 
Id  a  fatisfaftion  for  the  whole,  or  \^  may  wave  ^c  penalt)*, 
and  proceed  on  the  covenant,  and  recover  moxe  or  lefs  than 
the  penalty,  {ottes  q^qtics, 

Lowe  V.  Peerr.         tiz^ 

CoUater?.! CO-  f2i.  An  exprcfs  coQateral  corenant  U  indemnify,  (hafl 
yenant,  bank-  bind  a  bankrupt,  for  ft  was  not  a"  debt  due  at  the  tinic  of 
^"P^*  tJic  bankruptcy,  and  could  not  be  prpved  under  tt^ 

Mvfor  V.  SuwanL         2446 
(See  Bankrupts.) 

Cotvper. 
Cbvcn   It   6         '^^'  ^^^^^^  there  are  covenants,   to  be   performed  on 
each  fivic,  ^^^^^  ^'^*^»  ^^^   defendant  cannot  take  an  advantage  of  the 

non-performance  of  the  plaintiff's  covenant  by  way  of  frt 
off,  unlcfs  the  plait^tiff's  covenant  was  for  payment  of  a  luw 
of  money. 

Howlet  V.  Strialand.        $6 

123.  Lord   Mansfield, — The  a£i  of  parliament  and  the 
reaton  of  the  thing,  relate  to  matual  debts  only,  thefc  da- 
mages are    no  debts,  ^n  indebitatus  affim^t  could  not  be 
--  brought  for  them.  lb. 

-  .  124.  CoiBtnant  to  permit  plaintiff  in  the  laft  year  of  the 

verrmoDgbar-    ^^^^  *^  ^°^**  clover  among  the  barley  and  oats,  fown  b'y 
ley.  tlie.  defendant.^— Breach,    that   the    defendant  fowed    bar- 

ley and  oats,  without  giving  notice  to  the  plaintiff. — Pica, 
that  the  defendant  did  not  prevent  the  plaintiff  from  fotiing 
^s  much  clover  a&  he  thought  fit,  and  upoR  demuncr  ad- 
jiKiged  a  good  plea,  for  the  covenant  makes  no  mention  of 
notice  to  be  giveiu 

Hughes  V.  pAchman*         12^ 

125.  Jh 


non-perfurm 
ance,  let  off. 


Co\jenant.  309 

Copper. 

125.  In   debt  fofr  a  pcnaky  for  non^perfonnance  of  co-     Penalty,  judj- 
miaiit«,  jud^rmeut  on  4emurrct  may  be  entered  up  for  the  form'ance°c(>  " 
penalty,  in  like  manner  as   before  the   flat.  8  &  9  /F.  3.  y^uanu.  ' 
r.  1 1. — but  then  it  can  ftand  out  as  a  fecuntv  for  the  da- 
mages  fuftaincd,  aud  brcadi  cannot  be  affigned  until  after 
judgment  over. 

Goodwin  V.  CroivU.         Page  357 

126*  You  cannot  go  to  ifiue  on  a  getttral  averment  Qf 
pierformance. 

Say  re  v,  Mtrms.         57S 

127.  For  the  queftion  muft  be  reduced  to  fome  degpnee  of 
certainty »  and  notice  given  of  what  is  to  be  agitated  at  the 
trial.  lb. 

—  (By  flat.  S  Sc  g  H^.  c.  10. — In  debt  on  bond  for  per- 
formance of  covenants^  plaiutiflF  ipay  aflign  as  many 
breaches  as  he  pleafes,  and  the  jufy  fhsdl  alTeto  damages  for 
fuch  as  have  been  broken— and  in  cafe  of  judgment  on  dc- 
mUrrer^  or  by'  plaintiff  may  fuggeft  breadii;s» 

^c  upon  whieh  an  inquiry  fliall  go-^the  judgment  to  remain 
as  a  fccurity  to  indemnify  againft  further  breaches.) 

ii8«  In  a  declaration  in  covenant^  fo  much  only  of  the      Declantiofr, 
fubitance  of  the  deed,  and  the  covenant^  ihall  be   fct  out  vrlut  to  coutatn. 
^  will  (hew  the  plaintiff 's  title. 

Duttdas  v.  Lord  Wcy/nuMh*,         665 

129.  A.8  that  by  indenture,  certain  premifes  therein 
mentioned,  were  deroifed  without  ftating  them  particularly, 
fubje^  amongil  other  things  to  a  provifo,  fetting  out  the 
fubflance  of  the  covenant,  and  the  breach.  lh» 

130.  If  more  be  inferted,  the  court  will  refer  it  to  the 
nailer,  to  ft r ike  it  out  with  coils,  and  will  animadvert  upon 
the  drawer  of  the  declaration.  Ilf. 

{Price  V.  FleicheTy  727.) 

131.  If  a  Icffee  covenant  not  to  underlet  without  tlie      Not  to  un* 
content  of  the  leilbr  under  hand  and  feal^  with  a  power  of  dcrlct, 
Te<otry  io  cafe  of  a  breach,  acceptance  by  the  Icflbr  of  rent,    waver  of  fcr- 
^uc  after  the  condition  broken,  with  full  notice,  is  a  waver  fcititfc. 

«f  the  forfeiture. 

'  Goodnght  V.  Davids.  803 

132.  Ixfftance,  where*  the   aft  of  the  leflbr,  and  his  an- 

ttftors,  by  repeakdiy  mjcrtmg  in  different  renewals  pi  a  leafe  rencwX*^^^*^* 

-*  for 


3to 


No  forfti  of 
Words. 


CTcmenant 

for  livesy  a  uvenatU  to  renyw  vnder  the  fame  rent  and  eoveneulst 
was  held  to  conftnic  fuch  covenant,  though  doubtfofijr 
vordedy  a  covenant  for  perpetual  reiiewaL 

.    Cooke  V.  Booth,         Page  S19 

Convper. 

133.  Rwu  in  arrere  X8  a  good  plea  to  an  aAion  of  Aht  for 
rent)  for  it  is  the  fame  as  faying,  nil  debit. 

IVamer  v.  Theobald.         588 

134.  Secus  in  an  a£Uon  of  covenant,  admitted  arguendo, 

n. 

Douglafi,  * 

135.  No  fet  form  of  words  is  necefiary  to  conftitute  a 
covenant.  "* 

Steevem  ▼•  Carringt^n,         tj 


.«^  '3^'  -^"y  words  amounting  to  an  agreement  if  under  feal« 

amounting  to      are  luftcient.  ^         „  «    , 

in  agrcemeut.  ChanaeUor  v«  PocU^         737 

{Lean.  324.     I  RolL  A.  518.) 


Qu:et  enioy- 
•mcnta,  bann 
and/rwr, 

Execttton  lia- 
ble. 


1 37.  If  there  is  a  po^er  for  hujhand  and  cv^  jointly,  to  de- 
clare the  ufes  of  a  fine  of  the  wifes  eflate,  and  thr  hufband 
covenants  with  A.  lefTee  for  quiet  pcflefiion,  againft  aay 
perfon  claiming  under  the  huil^d,  his  executors  (hall  be 
liable,  if  the  leflee  is  evidted  by  a  remainder-man,  claiming 
under  a  joint  execution  of  the  power. 

Hurd  v.  Fktelyer*         43  to  45 
(Vide  Str.  400.     1  D.  W  J?.  671.     T^D.li  E.  584.) 

Covenant  for         J  38.  A  covenant  for  rent  in  a  leafty  docs  not  bind  an  wC 
r^nt,  undcr-tr-    der-tenant^  bccaufe  not  ailignee  of  the  whole  term. 
Hunt  not  bound.  HMford  v.  BateL         174  to  178 

a 

4 

To  do  parti-  139.  If  one  covenant  to  do  a  certain  ^6^,  in  confidera* 
cular  thmp,  |^q,j  of  ^  reward,  and  the  other  party  prevent  the  ftipulattd 
party  prevent       thj„g  from  being  literally  done,  and  accept  fomething  tlfc 

as  an  equivalent,  he  may  be  fucd  for  the  reward,  and  the 
reafon  of  the  non-compliance  with  the  literal  terms  averrfd 
in  the  declaration. 

Hotham  V,  Eaji  India  Company,  ?59  to  266.    659  to  66g 


Againft  ori- 
ginal IcfTec  bc- 
lort  f  oiTcffion, 
afllguee. 


140.  Covenant  will  lie  againfl  an  original  leffce,  before  be 
X.^<t% ailual poffefpon  ;  the  rent  is  duchy  him'iqrefpedoftlic 
contrafi,  but  <in  ailignec  is  only  liable  in  refpefl  of  the 
thing  cnjoyed- 

Eaton  V,  Jaequeu        440 

4  141.  U 


141.  In  the  cafe  of  Walter  v,  ReevfSf  Lord  Mdnsji:^ 
id,  that  by  the  afllgnment  the  title  and  poflTdTory  right 
ifllx,  and  the  afiigAee  becomes  pofFeffed  in  law,  a^  there- 
re  an  aflignce  ib  only  liable  while  in  adual  poffeiEon,  if  lie 
ligns  over  before  a  breach,  though  hU  affignee  had  not 
ken  adual  poiTcl&ont  yet  he  (the  lird  aflignee)  \^  not  IP- 
ble  to  an  a^ion  of  covenant  in  this  cafe,  where  the  de- 
fidant  was  the  aflignee  of  the  original  leiTee,  and  covenant 
iQg  brought  againft  him  for  rent  referved  on  the  leafc  by 
affigneeof  tlie  reveifion,  he  pleaded,  <*  that  befote  the 
at  became  due,  he  had  affigned  all  his  intereil  in  the  prcr 
miffes  to  one  R\^%  who  by  Yii'tue  of  fuch  aflignment  en- 
tered and  was  poffefled,  the  plaintiiF  leplied,  that  at  the 
tinve  when  the  rent  became  due,  the  defendant  remained  ^ui  ^     \ 

conikueil  iu  fofjillit^  abfiu  noc,  tha;  Rigg  had  entered^  &c. 
9m]  on  demurrer  it  was  tidd*  that  the  afl}gnn>ent  being  ad- 
initted,  the  adlualDolDifllon  \^as  not  fu(i\ci<^nt  to  ch^-ge  the, 
firit  aflignee,  the  pofleflion  in  law  being  ii\  the  fecond  alG^- 
q«e  by  virtue  of  the  afl\gnmcnt — there  is  no  privity  of 
contra^  here  between  the  defendant  and  the  leflbr,  ti> 
fupport  the  aAion.  of  co.venant. 

IVtflhr  V.  Reeves.,  (?n  note.  J  fage  444       . 

X42.  Covenant  will  (ie  s^nd  an.  afligqee^  under  an  ab^.     Aflijrneeof 
(glutc  alfignnacnt  of  the  wVJc  iftteif^ll  ii\  the  term,  whoU:  iaicrcfl. 

fi.  444  tq  446 

H$-  But  not  againfli  a  nvortgagee  of  tha^  t«»i,   even      ]viort«ifr«* 
after  the  mortgage  isfirfeiieJi  'tifi  he  tajcq  ai^ual  pofleflion^  aa^;lJpSc^, 

7?.  4  j8  to  444j, 

244.  (Leflee  has  fVom  his  covenant  both-  a  privity  of 
coatrad,  and  of  ei^ate^  and  though  he  aflignsi^  ani;^th$:i:c-t)y 
deftroys  the  privity  of  ellate,  yet  the  privity  of  contra(^^ 
continaes,  and  he  16  liable  in  covenant,  not  withftandi ng  th^. 
affignmcnt,  but  the  aflignee  Qomes  in  only  in  privity  of  ef- 
Ute,  and  he  therefore  is  liable  only  while  in  pofleflion. 

Vide  Dough  7.36,,  441 

14^.  In  a  oovenai^t,  indenture  of  apprenticeliip   under-      rmlepturQ  o( 
5  EHz, f.  4. — between  the  father^  the  ioi^  and  the  mailer  i  apjrcnticcmip^ 
tlie  father  is  anfwerable  in  covenant,  for  wha,t  19  to  be  pcr-^  '*^"*'»  ^"^^ 
fvmcdby  the  fon. 

Stanch  v«  EwmgtotK         500^  501.  &  ir« 

146k  In  a  declaration  in  covenant,  h  h  only  necefl*dry  ta 
%tc  as  much  of  the  deed  as  will*  (tiew  tlie  platntifTs  title.     ' 

Brip^w  V,  IVrighi*         642 

147.  And 


what  to  Hate. 


3»* 


14. 


•lie  itady  to 
perform. 


Three  kinds 
•f  coveninii. 


14. 


CAKdition 

precedent. 


147.  A  lid  that  need  not  be  done  m  h£e  vn-ha^  bat 
corduig  to  Iqgal  effed.  IB.         Page  642,  6^ 

148.  (But  it  ought  to  ftate  the  deed  in  which  the  coi 
nant  is  cootainedy  whether  bargain  and  fale. 

Feoffment,  &c.  5  Com.  D.  232.) 

149.  (If  the  deed  be  in  nature  of  a  defeafance,  Sc. 
if  the  words  be  merely  conditional  to  determine  the  e(bt( 
or  if  they  be  only  a  qualiTicatioa  o£  the  words  on  the  oth( 
part,  covenant  will  not  lie. 

1  Roll.  A.  518.) 

1 50.  When  fomethiag  is  covenanted  or  agreed  to  be 
by  each  of  two  parties  at  the  fame  time,  he  who- was  ready'^ 
and  offered  to  perform  his  part,'  but  was  difcharged  by  tb< 
other,  may  maintain  an  action  agalniib  the  other,  for  non*| 
performance  of  his  part. 

Jones  y.  BarhUj.         659  to 

151.  iVr  Lord  Mamjield. — ^Therc  are  three  kinds  of  co- 
venants, I .  mutual  and  mdependent  covenants,  wl^ere  either 
party  may  recover  damages  for  a  breach  by  the  other,  and  it 
IS  no  excufe  for  the  defendant  to  alledge  a  breach ,  by  the 
plaintiff  of  the  covenants  to  be  performed  by  him.    66^ 

(Vide  I  Lord  Raym.  124.     2  B/ack.  1 3 1 2 ) 

I  $2.  2d.  Conditional  and  dependent,  where  the  perform- 
ance of  the  one,  is  a  condition  precedent  to  the  performance 
of  the  other.  Ih. 

(Vide  I  Str.  ^1$,     Salk.  171.) 

1^3.  3d.  There  is  alfo  a  third  fort  of  covenants,  which 
are  mutual  conditions,  to  be  performed  at  the  fame  time, 

&Ckt 

(Vide  1  Str.  504.) 

154.  Per  Lord  Mansjield. — The  dependance,  or  inde- 
pendance  of  covenants,  is  to  be  coUeded  from  the  evident 
fenfe,  and  meaning  of  the  paities,  and  however  tranfpofed 
they  may  be  in  the  deed,  their  precedency  mufl  depend  on 
the  order  of  time,  in  which  the  mtent  of  the  tranfa^ioo  re- 
quires their  performance.  IL 

155.  Inflance,  where  covenants  of  agreements  are  condi- 
tions precedent,  and  where  not.  H* 

156.  loftaDCd 


u  1 56.  Inftancesy  where  a  party  ha?  done  eaotigh  to  entitle     AgreeiucRt 
Ikimfelf  to  an  a^lioa  of  covenant  or  upon  an  i^cenunif   in-  J°^*3L** 
Kance  where  he  has  not.  660  to  666  ^^^^ 

Ih.         Page  666  to  668 

157.  In  an  aAion  of  covenant  if  the  title  it  dated,  it     Stating  titk. 
liiaft  be  exafUj  ftated,  and  it  is  a  fault  to  have  departed 

from  It. 

Polyblank  v.  Hawlini*         315 
(Vide  I  Sir.  229.) 

158.  On  a  diflblution  of  partnerlhip  by  a  covenant,  that ,  ^jj^**** 
the  plaintiff  fhall  have  the  moiety  of  goods  in  a  ware-houfc,    ^  '' 
-which  is  to  be  the  defendant's — the  defendant  is  not  bound 

to  deliver  the  goods. 

Steevent  v.  Carrlogton*         27 

I  Dvmford  and  JEjfi. 

159.  Bankruptcy  is  a  plea  to  an  a6lion  of  debt,' on  an      Bankruptcy, 
implied  covenant  for  rent,  the  reddendum  in  a  leafe. 

IVadbam  v.  Marlowe.       ■  (cited.)         92 

160.  The  court  held,  that  an  a6lion  of  debt  on  the  red"  Tenauit! 
demhtm  againft  a  lefTee,  whofe  eftate  had  been  ti^nsferred  by 

law  to  an  aflignee,  could  not  be  maintained — this  cafe  went 
oa  an  acceptance  in  law,  becaufc  every  man's  aflent  is  in- 
duded  in  an  a6^  of  parliament,  and  an  a6tion  of  debt  arifes 
Ottl  of  the  perception  of  the  rents  and  profits — on  an  expreft 
covenant  to  pay  rent,  covenant  lies  againft  the  leffee  for 
for  rent  arrcar,  after  his  affignment.  Ih» 

161.  in  the  cafe  of  the  South  Sea  Company,  the  ad  of  ^opcrty 
parUament  (which  is  a  publickone)  by  which  all  their  pro-  J"^'^"  ^' 
pcrty  was  vcfted  in  truftees  for  the  fatlsfa&ion  of  the  credi-  tlon, 

tors,  was  held  no  bar  to  an  a6^ion  of  covenant. 

Hornby  v.  Houlditch,     (cited.)         92 

162.  A.  is  tenant  for  life,  and  B.  the  rcverfioncr,  A.     ^^"^"^"^ 
on)y  executes  a  leafe,  in  which  the}'  are  both  named  on  A.'s 

death,  it  is  totally  void,  though  the  reverfioner  executes  it 
at  any  time  afterwards — he  can  never  fet  up  fuch  kalir 
^'nft  the  leffee,  for  it  is  not  his  covenant. 

Ludford  v.  Barber.         95 
(Sec  Leafe.) 


163.  A 


Renewal. 


314  Coiienant 

I  Dumford  and  Eafi. 

.163.  A.  and  B.  couenant  in  a  leafe  for  61  ycara^  ^ 
at  airy  time  within  one  year  after  the  expiration  of  20  ycani 
of  the  faid  term  of  61  years,  upon  the  requeft  of  the  leilet^ 
and  his  paying  6i.  to  the  leflbr,  they  would  execute  another 
leafe  of  the  premiffes  to  the  leffee  for  and  during  tlie  611 
term  of  20  years,  to  commence  from  and  after  tlie  expifa* 
lion  of  the  (aid  term  of  61  yearsi  and  fo  in  like  manner  at 
the  end  and  expiration  of  every   20  years,  during  the  faid 
term  of  61  years,  for  the  like  coulideration,  and  upon  the 
like  requeft,  would  execute  another  leafe  foi  the  further  teim 
of  20  years,  to  commence  at  and  from  the  expiration  of  tlie. 
term  then  laft  before  granted,  Jkc.  under  thu  covewifni^  the.« 
leffee  cannot  claim  a  further  term  of  20  yean,  in  tltc  kafc^y 
If  he  ha$  omitted  to  claim  a  further  terip  at  the  cud  of  tl<^ 
firft  and  fecond  20  years  in  the  leafe.  .' 

Rubery  v.  Invoife^  ii  anotber.  Page  229 

164*  A  leifor  who  covenants  to  pay  rent,  and  to  repair 
^  -^Exfrefs  covc«   with  an  exception  of  cafualtics  by  tire,  i^  liable  upon  the  • 
nant,  enjoy-        covenant  for  rent,  though  the  premifies  arc  burnt  down^- 
"**°''  and  not  rebuilt  by  the  kflbr  after  notice. 

Bel/our  V.  IVefion.  31a 

(Vide  Str.  763.  2c  2  Lord  Rajm*  1477*) 

Cnndition  pre-       '^5-  A  couenant  in  a  charter  party«  "  that  no  daim 
ccilent.  fhould  be  admitted,  or  allowancl  made  for  fhort  tonnage^ . 

unlefs  fuch  (hort  tonnage^  be  found,  and  ma^e  to  appear  on 
htr  arrival  on  a  furvey,  to  be  taken  by  four  fliipwrig\'.s,  ta. 
be  indifferently  chof<;n  by  iboth  parties,'*  is  not  a  condi-^ 
tion  precedent  to  the  plaintiff's  right  of  recovering  for  (hor^  - 
tonnage,  but  is  a  matter  of  defence  to  be  taken  advantage 
of  by  the  defendant,  and  the  not  averring  perfonnaooe, 
is  no  gromid  for  arreiling  the  judgmei^t. 

Hotbam  v,  Eqfi  Imfia  QmfansfK       €5^ 

Qnict  enjoy-  '^^'  ^  *.  ^^^^^  covenant  for  quiet  enjoyment  againil  the 
meiit,  entry,  lavrful  Ict-fuft  entry.  See.  of  himfelf  his  heirs,  and  affigns, 
claiming  tiUe.      the  declaration  for  a  bv«ach  of  the  covenant^  nwd  not.  ex- 

prefsly  alled^e  that  he  entered  claitning  title,  if  the  diftorb*' 
ance  complained  of  be  fuch  as  dearly  appears  to  aa  aft^don- 
of  right.  / 

Lloyd  v^  Tamiles.         67 1  * 

167.  The  breach  of  covenant  hcrewa3t  l<^king  op  two 
pews  in  a  church,  which  had  been  parcel  of  the  demiic  on 
which  tlie  coveuant  was  made,  the  grantor  fhall  not  be  ad« 

mitlc4 


* 

Bttted  to  fay^  that  the  ad  was  tortious^  andfo  not  within 
|M:coTenant»  it  clearly  appearing  to  be  a  claim  of  right. 

I  Llcyd  y.  Tomkies,         Page  671 

168.  ( If  a  man  tnakes  a  Icafe  for  ycart  by  the  words  conceji     >»pl«d  cotc- 
f'demyij  thcfe  import  a  covenant,  and  if  leflce  or  his  aifigns 
Ijre  evided,  they  may  bnng  their  adlion. 

Cro.  £.  214.     Roil.  A.  5x9.) 

t  Dumford  and  Eqfi. 
•  169.  In  covenant  on  a  charter  party,  by  which  it  t?a8      qq  charter 
ijgrced  to  employ  a  (hip,  of  which  the  plaintiff  was  the  cap-  party. 
IBT,  as  foon  as  condemnation  Jbould  bavepaffed^  the  fentence 
BHift  be  taken  to  mean  a  legal  fentence,  and  the  party  who 
Iks  for  the  freight  muft  aver,  that  the  (hip  was  condemned 
by  a  court  having  competent  jurifdifliun. 

Untoin  v.  Woljley.         674 

170.  Under  a  power  to  a  tenant  for  life,  to  leafe  for      Covenant  un« 
years,  refcrvtn?the  ufual  covenants,  &c«  and  a  leafe  nmde  ufuaL 

to  him  containing  a  provifoe,  that  in  cafe  the  premifles  were 
blown  down  or  burned,  the  leflbr  fhould  re-build,  other- 
«ifr  the  rent  fhoul.d  ceafe,  is  void,  the  jury  finding  that  fuch 
covenant  is  unufual. 

J^oe  on  the  demifi  of  £llu  (^  M^dtmn  v.  Sandham.     705 

a  Dumford  &  Eafl. 

171.  Where  two  perfons  enter  into  articles  of  partner-      ^ 

iL'     r  •        L'  I    •  **  .1  Covsnant  to 

flap  for  7  years,  10  which  is  a  covenant  to  account  yearly,  ,ccoui  t,  tf,f«.y;/>- 

and  to  adjuft  and  make  a  final  feltlement  at  the  expiraiion  uf  ju,  Laiai.ce.  C 

the  partnerihip^  and  they  diflblve  the  partnerfliip  before  the  7 

years  arc  expired,  ^nd-account  together  and  llrike  a  balance, 

ivkich  is  in  favour  of  the  plaint  iff,  iiscluding  fcveral  keius 

])ot  conne6ted  with  the   partner  Hi  ip,    and    the   defendant 

pronnffes  to  pay  it^  an  af^ioa  of  affumpjil  lies  on  fuch  exprefs 

promife.  / 

Fojlfr  V.  Allanfon*         479 

int.  An  adfon  of  affumptil  may  be  maintained  upon  an  ,,  "^-^'T^'* » 
Cxprcfs  promile,  for  t)ie  amount  ot  a  balance  itruck  pn  a 
partnerfhip  account,  though  there  was  a  covenant  between 
the  parties  to  account, 

Moravian* 'Levy.     (In  note.)         483 

3  Dyrnford  and  E^. 

173.  A  mortgagor  and  mortgagee  majie  aleafe,  in  which      Mmtjrig.v, 
the  covenants  for  the    rent  and  repairs  arc  only  with  the  ^•rigag^^f 
ntortgagor  and  his  affigns,  the  aflignce  of  the  mortgagee 
(iinqot  maintain  ao  action  for  the  breach  of  thefc  covenants, 

bccaufe 


3»«  Cotienanr, 

rollatcralcoTc-  bceaufc  they  art  collateral  to  his  grantor's  intcrcft  in 
"*"'  land,  (not  being  made  with  the  perfon  who  had  the 

^(Ute)  and  therefore  do  not  niii  with  it.  * 

IVebb  V.  Rti/faL     T.  29  Geo,  3.  Page  }< 

3  DnmfordtXiA  Ea^. 
Mortgairor,  '  74-  But  the  mortgagor  himfelf  may  maintaii)  an  adsoa 

covcnaiiuin        of    covenant  againft  the   lefletf,    the   covenants    being   it 
giofc.         ^        grofs. 

Stohfs  V.   RuJelL      T.  30  Geo.  3.         67* 
(Sec  \,  Hm.  S\  562.    See  Mcrtgage.) 

— If  tenant  for  years  Icafe  for  a  lefs  term,  arid  afBgnhil 
revcrfion,  and  the  affignee  take  a  conveyance  of  the  ftt.  If 
which  h's  former  rcvcrficnary  tntereft  is  merged,  the  cove.| 
nants  incident  to  that  rcvLrizonary  intercil,  are  thereby  eltif^j 
guiihed.  I 

Webb  V.  Rufell.         593 

Id.  Lord  Ketiyon. — Thefe  arc  covenants  entered    into  withi 

a  ftranger,  that  do  not  run  with  the  land,  {collateral  cent-  \ 
iiants)  and  the  rent  Is  incident  to  the  reverfion  out  of  whic^i 
the  term  is  carved,  and  that  revcrfion  is  gone.  A  j 

^^  175.'  By   32  H,  8.   c.  34.  grantees  of  reverfions  have 

the  fame  remedy  againft  Icffcts,  their  e&ecutorsy  &c.  » 
their  grantors  had.  Ih.        595 

p       ..  176.  A  covenant  in  a  conveyance  of  lands  in  Jlmervd, 

jovmcDt  '  ^^"^Z  the  time  of  the  rebellion  in  that  country,  that  the 

grantor  had  a  legal  title,  and  that  the  grantee  might  peace* 

infurreaion  in    ably  enjoy,  &C.  tinthoiit  the  let,  interruption,  ^c.  of  t&c 

Aimrua,  grantor,  and    his  heirs  or  of  any  oilier  per/on  <whmfxverf 

is  not  broken  by  the  States  of  America  feizing  the  lands'  at 
forfeited  for  an  z6i  done  previous  to  the  conveyance,  not- 
witli (landing  the  fubfequent  acknowledgment  of  their  iodc* 
pendcnce  by  this  country. 

Dudley  V.  FolRott.     E.  30  Geo.  3.         584 

177.  Such  a  covenant  docs  not  extend  to  the  aftt  cf 
wrong  doersy  but  only  to  pcrfons  claiming  by  a  legal  dtlc, 
for  "  let,  interruption^  &c."  means  **  lawful  let  and  inter- 
mption."  /^' 

178.  Per  Curiam. — Even  a  general  warranty,  which  is 
conceived  in  terms  more  general  than  the  prefcnt  covenauti 
has  been  reftrained  to  lawful  Interruption*  Ih* 


ii. 


1 79.  A- 


Cobtnant*  317 

^  Dnmford  and  Eqfi, 

179.  A.  aflerting  that  he  had  aright  to  a  patent  machine,      Eftoppd, 
^oveBanted  with  B.  that  he  fhoukl  ufc  it  in  a  particular  man-  P******* 
ler,  in  confideration  of  which  B.  covenanted,  that  he  would 
KVtnfe  any  other;  in  an  a^ion  hy  A.  on  the  covenant  B.  is 
lot  eftopped  by  his  covenant  from  pleading  in  bar  to  the  ac- 
ion,  tkat  the  invention  was  not  new,  or  that  the  patentee 
jns  not  the  inventor,  but  he  may  thus  (hew  that  the  patent 
feras  void. 
;  Haync  v.  Malthy.         Page  438 

i8o,  HaintifP  covenanted  to  build  two  houfes  for   coo/.      Tolwra 
a  certain  day,  and  averred  in  an  action  of  covenant  an  ^y^^"*^  ccruut  ^ 
idc  of  agveement,  for  the  money  performance,  and  that  enlarged  bv 
I  houfeii  were  butk  within  the  time.     Evidence  that  the  parole. 
lime  had  been  enlarged  by  prtrolt  agreement,  and  the  houfes 
iBnifhed  within  the  enlarged  time,  did  not  fupport  the  de^ 
itfuatibu. . 

Littler  V.  Holland.     E.  30  G.  3.         590,  592 

181.  Where  the   plaintiff  declares  in  covenant  on  any      Matter  ^U^/ 
idw^,  he  fkM  not  be  allowed  to  go  into  evidence  of  any  ^^^  ^^^ 
iMtter  out  of  the  deed  to  fupport  his  action,  for  the  proof 

Buft  correfpond  with  the  declaration.  /i» 

■  • 

182.  The  breach  of  a  covenant  being  afligned  thus,  that      Waftc. 
'  the  defendant  had  not  ufed  a  farm  in  a  hufband-like  manner, 

iut  on  the  contrary  had  committed  waftc,  it  was  held  that 
the  plaintiff  could  not  give  evidence  of  the    defendant'^ 
,  ttfisg  the  farm  in  an  unhu^haad-likc  manner,  if  it  do  not 
aiaount  to  walle. 

Harris  ▼.  Mtmtli.        307 

4  Dun^ord  and  £afl, 

183.  On  covenant  which  rans  with  the  kind  evidence,'     Running 
that  the  defendant  is  in  as  heir,  will  fupport  a  declaration,  with  land,  heir, 
charging  him  as  affignee  of  the  reverfion.  affigncc  of  rcr 

Deriftey  v.  Cufiance.     //.  31  G.  3.  75  ^* 

184.  Ptr  Bullerj  J» — It  isfufiicient  to  prove  the  fub- 
ft»cc  of  the  iHue  which  is-  here,  tl^at  the  defendant  is 
cloathed  with  fuch  a  chara&er,  as  will  make  him  liable  to- 
the  covenant,  and  that  was  proved  by  (hewing  the  eftatc 
'died  in  him,  either  as  heir  or  affignee. — Per  AJhhurJl, 
The  plaintiff  cannot  be  fuppofed  to  be  cognifant  of  the  de- 
ftodini's  titlct  it  w^s  fuf&cient  to  aBedge  that  he  was  af- 
^gncc,  without  (hewing //wytfr^.  •  /k' 

1S5.  The 


3x8  *  Covenant 

4  Dumford  and  Eafl. 
Bankruptcy  185.  The  bankruptcy  of  the  leflee  »  no  bar  to  an  tBA 

•flefleeiOsadcd.  of  covenant,  (made  before  the  bankruptcy),  brou^tagai 

him  for  rent  due  fince, 

jfuriol  V.  MiUi  in  error*     Mich*  31  Geo,  3.  Page 

Seunire,  fate         1 86*  Neither  is  a  fcizure  and  fale  of  the  Icafc,  underj 
of  hndsplcadcd.  ^^  ^{forifaclat,  or  elegit  againft  the  Icflce- 

Foifc'tture.  187.  Nor  a  forfeiture  by  hia  attainder. 


N 


Dependent  188.  A.  agreed  to  fell  B.   his  eilate  for  a  ccrtaia 

covenants.  before  a  particidar  day,  in  confideration  whereof  B. 

to  pay  that  fum  on  the  day,  and  on  failure  to  pay  i\U 
It  was  held  that  they  were  dependent  covenants,  and  tl 

A.  could  not  recover  the  %\l,  without  (hewing  a  convey; 
on  his  part,  or  a  tcnd<:r  of  one. 

Goodiffon  V.  Nunn,     Trin*  32  Geo.  3»         7< 

Qnlet  enjoy-        >  89.  In  alledging  a  breach  of  covenant  which  was  f^ 
meat,  quiet,  it  is  fufficiently  certain  to  alledffe,  that  at  the  time  of 

the  demife  to  the  plaintiff,  A.  B.  had  lawful  right  and  tide 
to  the  prenxifes,  and  having  fuch  hiwfiil  right  and  titles  tn^ 
tered,  &c.  andevided  him,  6cc.  without  (hewing  what  tide  A. 

B.  had,  or  that  he  evicted  the  plaintiff  by  leg^'  procefs,  &c. 

Forfier  v.  Pier/om.    £,  23  G.  3.        ill 

For  it  implies  that  the  plaintiff  was  lawfully  evided,  and 
the  fubibince  is  this,  that  the  perfon  who  entered,  had  a 
better  title  than  the .  defendant,  and  having  fuch  title,  en- 
tered upon  the  plaintiff.  li- 
{Hem.  BL  34.} 

190.  Alledging  that  the  party  having  a  lawful  right  and 
title  entered,  is  equivalent  to  faying,  he  entered  by  lawful 
right  and  title.  A  621 

Per  IVilfott  J. — In  the  cafe  of  JVadham  and  Market  »t 
was  not  &ated«  that  the  plaintiff  had  accepted  rent  from 
the  afGgnee  as  his  tenant,  but  the  court  decided  on 
the  ground  that  the  plaintiff  liad  virtually  affented  to  the 
aifignment.  A 

19LI.  All  the  children  C.  D.  and  £.  were  alive,  wbrn 
A.  devifed.  ^re.  What  eilates  did  they  feverally  take,— 
Per  Lord  Kenyon  Ch.  J.  and  Grofe.  J.  They  rcfpeAivdT 
took  eilates  in  tail  generaL 
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^  Dumfcrd  and  Eop* 

^  /Vr  jf/bhur/i  and  i?«//fr  Jufticc«.~Thcy  rcfpe^kiwly  took 

teetAatesy  with  remaiiukn  in  tail  to  their  refpe^Uve  chil- 

ireo. 

CrlJUh  V.  Harrifon.     Trin,  32  Geo.  3.         Page  737 

i  Hen.  Blac^ftoiie. 

»    iga.  The  bankruptcy  of  the  defendant  cannot  be  pleaded      Exprcf*«  core- 
18  bar  to  an  a^ion  01  covenant  for  rent*  on  an  exprels  co«  ^^^^ly 
le&ant.  Mills  v.  Aunol^  T.  30  G.  3.         433 

N.  B.  The  judgment  in  this  cafe  was  affirmed  by  the 
^uit  of  K.  B*  on  a  writ  of  error.  Lee  4  Term  K.  D.  A  nd 
fer  Cur.  tho'  the  defendant  is  out  of  poffeffion,  yet  he 
-n  placed  in  that  iltuation  by  his  own  ad.  The  ad  of  par- 
Sament  only  afligns  the  intcreil  of  the  bankrupt  in  the  land, 
but  does  not  deltroy  the  priority  of  con  trad  between  lef- 
ioT  and  lefice ;  the  privity  is  coUateral  to  the  bond.  lb. 

193.  Lord  Mansfield  in  Wadbam  v.  Marlow, — It  is  not 
nccdFary  there  ihoidd  be  an  adoal  acceptance  of  rent  by  the 
:  kiTor)  in  order  to  difcharge  the  leiFee  from  the  adion  of  debt 
'  on  the  reddendum^  but  any  aifent  is  fufficient ;  the  ad^n  on 
the  reddendum  is  founded  not  merely  on  the  termA  of  the  dc» 
anfe,  but  on   the  enjoyment  of  Uie  tenant :  what  (haD  be 
deemed  enjoyment  has  been  much  agitated,  but  the  tenant 
Cannot  dellroy  the  tenancy »  without  the  aflent  of  the  kf- 
for.— .The  bankrupt's  eftate  is  vcfted  in  the  afBgnees  by  ad 
.  i>f  parliament ;  every  nian's  aifent  (hall  be  prefumed  to  an 
ad  of  parliament ;  it  is  agreed  that  if  a  man  be  di veiled  by 
ad  of  law,  without  his  own  default,  he  is  difcharged ;  *^ 
this  is  as  ilrong,  becaufe  though  it  was  his  own  ad  origi- 
nally, on  whicli  the  aiilgnment  was  founded,  yet  the  im* 
n^dlate  effcd  produced,  is  the  ad  of  parliament.) 

194.  Where  there  are  mutual  covenants  which  do  not  go     MntaalbrescR 
to  the  whole  conlidcnition,  the  breach  of  one  cannot  be  ®fo»ie- 
pleaded  in  bar  to  an  adiou  for  the  breach  of  the  other. 

Boone  V.  Ejre,     B.  R.  Eajl,  17  Geo.  3.   (in  r.ote.)     273 

195.  But  where  mctual  covenants  go  to  the  whole  of      Mutual  con- 
the  confidcration  on  both  fides,  they  are  mutual  conditions,  *^*'*°"- 

the  one  precedent  to  the  other.  Ih, 

196.  Where  in  articles  of  agreement  under  a  p^alty.       Mutual  covc- 
tliere  arc  mutual  covenants  between  A.  and  B.  to  do  certain  J'*"",  dt'wt  fgr 
adj,  and  alfo  a  covenant  which  goes  to  the  whole  condder-  P^'^^'^y* 

9iiQn  on  each  fide ;  to  an  action  of  debt  for  the  penalty 

brought 
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branght  by  A.  againft  B.  on  account  of  the  non-pcrfe 
lace  of  his  part,  B.  may  plead  in  bar  a  breach  by  A.  of  Aej 
covenant,  which  goes  to  the  wh<^e  confidcratioti. 

Tie  Duie  of  St.  JIbans  v.  Shore.    T.  tg  G.  3.    Page  r 

CoveoaBtto         197-  A.  having  covenanted  to  make  a  good  title  to  B. 
make  good  tick,  at  his  cxpence,  whether  it  be  a  good  averment,   that  A- 

was  capable,  ready,  and  willing  to  make  good  title,  tf  Bl' 
would  have  prepared  tlie  conveyance.  Mf 

198.  ^ere  alfo,  whether  a  breach  was  well  afXigned/ 
ftating  that   B.  did  not,  nor  wouM  accept  the   title,  "^^^v. 
ther  it  ought  not  to  have  been  (hewn,  that  A.  tendereiP 
a  good  title  to  him,  which  he  refufed;  H. 

With  mart'  j^^  Covenants  with  mortgagor  in  grofs.  • 

«»P»'-  Bujel  V.  Sfoh.  567 

(See  Mortgage.) 

Vem.  nod  Sc. 
Qaiet  eojoT-        ^^^'  ^"  *"  a^ton  agamft  executors  in  their  own   right, 
neut.  one  covenant  for  good  title  and  quiet  enjoyment  againft  any 

perfon  or  pcrfons  whaLfoetcr,  contained  in  an  affignment  of 
a  leafe  of  the  teftator  by  way  of  mortgage ;  the  dcclaratios 
nuft  (hew  a  breach  by  fome  a6l  of  the  covenantors. 

Nobte  V.  Kmj.         34 

Demife  to  the  20I»  In  covenant  for  rent,  plaintiff  declares  on  a  demife 
King  byiodeo-  £br  years  to  the  King  by  indenture  (not  ftated  to  have  been 
*•"*•  enrolkd)  between  the  leflor  and  the  defendants  commiffion- 

crs  of  the  barfacks,  on  behalf  of  the  King,  that  the  de- 
fendants covenanted,  that  they  on  behalf  of  the  King  would 
pay  the  rent,  that  by  virtue  thereof  the  defendants  entered, 
8cc.  this  declaration  held  to  be  bad.  $61 

Seveiml  par-  202.  The  defendant  in  a  deed,  together  with  others  f& 
ties  join  in  ex-  Terally  covenanted  to  pay  the  6th  part  of  the  expence  that 
pence,  &c.  ijjg  plaintiff  (hould  be  at  in  obtaining  a  diviiion   of  ceriam 

lands,  and  in  redrefftng  the  injuries  which  all  the  parties  bad 
fuffered  ;  the  plaintiff  avers  that  he  had  obtained  a  divifion, 
and  redrefltd  the  injunes  which  the  defendant  had  fuffertd ; 
this  held  to  be  bed  on  fpecial  demurrer,  for  not  averring 
that  the  plaintiff  had  redrefied  the  injuries  of  all  the  par- 
ties. 383 

Part  of  auar-  ^^3*  Declaration  in  covenant  for  part  of  a  quarter's  rcnt» 
ten  rent.  without  (hewing  that  the  red  was  paid,  is  bad  on  fpecial 

demurrer.  374 

3  204.  I» 


Covenant* 


madSc. 
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;   304.  In  coTcnant  by  the  heir  of  the  affigfnee  of  the  re^ 
erfion,  he  need  not  ftile  himfelf  in  the  title  of  his  declaim-  '^^ 
ioBy  either  aiSgnce,  or  heir  of  the  affignee- 

NMe  ▼•  Khtg.         Page  603 

.  105.  In  covenant  for  rent  on  a  Ksfe  for  a  certain  num-      J:^'"i^'"»"^f 
1^  of  years,  if  certain^  perfons  named  lived  fo  long ;  tlje  ^ni^^  «n|Mi^ 
■Iplication  of  the  continuance  of  the  lives  from  the  aver- 
■rnt,  that  fo  much  was  due  for  fix  years  and  an  half's  rent, 
sdd  to  be  fufficient  on  general  demurrer.  124 

^^Jk's  Cafes  ai  N.  P. 

206.  Covenant  in  a  leafe  not  to  affign  or  under4et,  with-  ^^  to  *^%% 
Mit  leave  «f  the  landlord  in  writing,  is  a  fair  and  ufual  ^^ 

M^an  V.  Skughtir^        S 


Vol.  I. 


CUflOltlt 


I  3^2  ;i 


Culiom. 


Salkfli 


i. /CUSTOM  thoiigh  apparently  fubfequent  to  allot; 
V>  n^7  be  alfo  laid  time  out  of  mind,  for  cuftoms 
not  coerali  Lovela£e^4  Cafe»         ^agc 


2.  See  the.differcQce  between  gciietal  cuftoms,  wl 
the  law  takes  notice,  and  fpecial  cuftoms   which^moft 
pleaded  :  vide. 

DuJJUld  ▼.  jindretus.         1 84*  2^ 

i  Lord  Raymond, 

3.  To  disfranchife  for  defamiltory  words,  ilL 

^ueen  v.  Rogers*         777 

4.  A  cuftom  ought  not  to  be  laid  in  the  negative.    86f 

5*  An  a^ion  cannot  be  maintained  upon  a  cuflom, 
without  flieWing  w*hat  the  ciiftom  is. 

Mayor  of  WirUon  v.  WUh.         1135 

J    Wlh 

6.  A  cuftom  which  is  uncertain,  unrcafonable,  and  fa- 
vours of  arbitrary  power,  and  tends  to  make  a  lord  o^  a 
manor  judge  in  his  own  caufe,  is  void.  ^'3 

I   Blackftontt 

7.  One  cuftom  may  be  pleaded  againft  another,  wbet 
both  are  confiftent. 

Kinchin  v.  Knight.     M,  2^  Geo.  2.        49 

8.  Cuftom  of  merchants  muft  be  controlled  by  adjudged 
cafes. 

EJie  £ff  Ilaird  v.  Eajl  India  Company  %     T.  I  Geo*  3.      298 

9-- Cuftom  of  merchants  may  be  proved  by  the  gcncnl 
opinion  and.  underftanding  of  iperchants. 

-  Camden     Co'tu/ey.     JE,  3  Geo.  3.        4^7 

10.  N<) 


Cufiom*  323 


I  Burr. 

10.  No  antiquity  can  give  fanftion  to  an  uiage  bad  m 
tfdf. 

Monty  ▼.  Leach.         Page  1767 

11.  Ufage  ought  not  to  weigh  agamft  principles  and 
kar  law,  unlefs  in  cafes  where  the  contrary  would  be  in- 
miTenienty  and  induce  worfe  effedis.  /3. 

lumper. 

f  12.  *^  Antlent  cuftom"  (found  in   a   fpecial  verdid), 

pgzM  **  immemorial  cuflom." 

Kiitg  ▼.  Gence.         17 

>  13.  A  cuflom  for  the  lord  of  the  manor  on  every  death 
^  alienation,  to  take  the  fecond  beft  beaft,  adjudged  to 
De  ill  fet  out  for  want  of  dating  the  particular  excep- 
ts to  it :  exemption  of  certain  tenures,  and  which  ex^ 
cmption  was  proved  at  the  tryal. 

Griffin  v.  Bhmdford.         62 

« 

pwglat. 

14.  A  cuftom  that  tenants,  whether  by  parol  or  deed, 
Iftall  have  the  way  eoing  crop,  after  the  expiration  of 
!  their  term,  is  good  in  law. 

JVigglefw9rth  v,  Dallifon.  19© 

15.  So  is  a  cuftom  that  the  inhabitants  of  a  manor 
fluU  grind  all  their  com,  grain,  and  malt,  which  by  them, 
or  any  of  them,  fhall  be  ufed  or  fpent,  ground  within  the 
iBanor  at  certain  mills. 

Cort  V.  Birkbeci.         208,  214 

But  if  it  were  that  they  (hall  grind  aU  their  grain  what- 

:  ibever,  by  them  fpent  or  fold,  at  certain  mills,  it  would  be 

vou/.  lb,  210 

2  Dttmford  and  £q/l. 

16.  A  cuftom  for  poor  and  indigent  houfeholders  living 
in  A.  to  cut  and  carry  away  rotten  bpughs  and  branches, 
)^  a  chofe  in  A.  cannot  be  fupportcd,  the  defcription  of 
tbe  perfons  entitled,  being  too  vague. 

Si!by  V.  Robin/on.         75  S 


Xi  17-  A 


*«4  Cudom* 

1 1  Henry  Blaci/iont, 

i^.  A  cuftom  that  a  tenant  ttiay  leave  his  away  gdaf 
crop  in  the  barns,  &c.  of  the  fann»  for  a  certain  time  aftc^' 
the  expiration  of  the  leafe,  is  good. 

Beaver  ^.Delahay  and  anothef.   Rafter  28  Ceo.  3.   P^  5 


\ 


jbantagest 


y^ 


(    ?^5    ) 


I>amage0. 


Pok. 

|.  TF  upOQ  a  demurrer  to  erideiicey  the  Jury  do  not  give     vrherewrk 

X  sioy  Tcrdid,  there  (hall  be  a  writ  of  enquiry  of  da-  of  aiqi»ii  j. 
fiages,  but  if  the  jury  give    a  verdi^y  a  defe6i  of  af- 
fcffing  damages  ihall  not  be  fupplied  by  writ  of  enquiry. 

Sir  Jamet  Herker^t  Cafe.         Page  191 

# 

2.  The  omtffion  of  a  jury  to  inquire  of  damara  on  a  writ  of  en- 
nonfuit  ii|  repleyiny  may  be  fupplied  by  a  wnt  of  en-  quiry,  ncmfuif, 
quiry.  rci.lcT|i|. 

Uarcfmr  ▼.  Weeks.   •      igi$ 

3.  In  fome  cafes,  entire  damages  given  (hall  be  intend-      Entire  dsr 

ed  for  thofe  matters  only  in  the  declaration,  which  aie  ac-  magetoalj* 
»-      >  1  fome  matter 

rruice  t*  Mouaon.         193 

4.  There  are  three  forts  of  damages,  each  of  which  is  a 
foundation  for  an  a£Uon — ^in  fame — in  perfon,  and  in  provi- 
perty. 

S(tvii  "tm  Roberts^         193 

5.  Cofts  may  be  in  trefpafs  if  voluntary  and  malicious,      Cofts  ao4er 
(the  judge  fo  cjcr^ying)  tli^ugh  damages  voder  40s.  40f. 

Dave  T.  SnutL         1^4 


6.  Sutmcs 


3^6  2)ama0W* 

SaliiU. 
Statn<:e9gxT-        ^*  Statutes  that  give  cods,  are  to  be  taken  ftridly. 
ing  cofta.  Dow  v.  Smith.         Page  205 

TitblecoiU         7*  By  2  /T.  y  ilf.  /  I.  r.  5.— the  Plaintiff  (haU  rcco- 
▼er  treble  cofts  as  well  as  treble  damages.  Ih. 

Sum  certain         8.  Where  a  ilatute  gives  a  fum  certain  to  the  party  grier- 
by  (Utute,  cofts.  ed,  he  (hall  in  confequence  have  cofts,  becaufe  he  had  a 

right  of  a6^ion  antecedent  to  the  bringing  of  the  adioQ — 
otherwife  of  informer.  ^ 

Shore  v.  Ma^on,         206 

9.  In  cafe  for  flander  with  fpecial  damage,  the  plamtUF 

cidU^'agc^"    ^^^  ^»^  ^"^  co^>  ^^o'  ^^  damages  are  tinder  408. 

Browne  v.  Gibbons*  iCiS 

Affault  bat-       *^'  ^"  trefpafs  for  taking,   dnving,  and  wounding  hSi 
tery  ;        '  Hieep,  the  plaintiff  (hall  have  full  cofts — ^for  this  is  out  tA 

the  ftat.  22  5c  23  Car,  2.  c.  9*  which  enads>  that  in  afl 
damapes  tin*  si^^ns  of  trefpafs,  ailauk  and  battery,  and  other  peirfonal 
der40f.  adions,  where  the  jiidge  (hall  not  certify  the  affault  fiA- 

csent,  or  tha^  the  title  of  lands  came  in  queflion,  there  (haH 
title  of  land*,      be  no  more  cofts  than  damages  where  the  damages  found 

are  under  406. 

Fen  V,  PhlRps.  108 

^^,  II.  Bail  are  only  liable  to  cofb  of  fuit,  not  to  damaga, 

by  leafon  of  the  delay  of  execution,  which  arc  not  cofts. 

Fnq/ba^  V,  Morrifoa-         208 

B«r§n  t^  '^'  ^"^^''^  ^^^  ^^^  dedare  upon  an  indebsiatiu  ^g^Crm/« 

iV*r,  executors../^  ^  thcnLareiccuton  ;  on  nonfuit,  they  (hall  pay  cofts. 

yenklnt  v.  Plume.         207 

Entering  '3-  Trefpafs  fiar  enterinjg  an  hoiife,  and  affaulting^  ftc. 

houfc,  affault,     the. affault*  &c.  may  be  laid  by  way  of  aggravation  of  da- 
aggravation,      .mages. 

Newman  v.  Smith,         64^ 


/ 


14.  Intercft 


2  Lord  Raymond, 

1     14.  Intcrcft  (hall  be  allowed  in  the  taxation,  as  damages 
,  oa  a  judgment    by    detialc  in  debt  on   a    finglc  bill, 

bat  not  in   debt  for  rent,  ^ 

Page  m 

15.  Intercft  denied  to  be  taxed  againft  an  executor  as 
damages.  774 

16.  A  writ  of  enquiry  in  the  prefcnt  t£t\fe  as  the  declara- 
tion held  good.  ^oa 

17.  Damages  in  covenant  for  not  repairing,  muft  be  the 
fom  neceflary  to  put  the  tenements  in  repair,  though 
they  are  damaged  ftnce   the   a^on  brought. 

^  ^  803,    JI26 

18.  Damages  for  not  repairing,  ought  to  be  applied  to  the 

putting  the  tenements  in  repair* 

1126 

19.  A  judgment  reverfed,  becanfc  the  damages  as  laid  in 
the  declaration,  &c.  extended  to  a  time  fuljfequcnt  to  the 

'    aabn  brought.  138* 

4  Burr. 

20.  The  quantum  of  damages  in  an  adion  of  covenant, 
maybe  affeffcd  by  the  jury,  where  the  precifc  fum  is  not 
the  cffcnce  of  the  agreement,  but  where  the  prccile  fum 
IS  afcertained,  fixed  and  agreed  upon  between  the  con- 
tending parties,  that  very  fam  fo  fixed  upon  by  the 
agreement  of  the  parties,  is  the  meafure  of  the  da- 
mages,  and   the  jury   cannot  give  Icfs. 

^  2226  to  2236 

Cowferm  ^ 

2 1 .  In  perfonal  torts,  the  court  will  never  grant  a  new 
trial  for  exceffive  damages,  unlefs  they  are  fuch  as  mani- 
fcftly  (hew  the*"  jury   to  have  been  aauated  by  paffion, 

partiality,  or  prejudice. 

Ciltert  v.  Burunpaw.  230 


22.  Bankruutcy 


328  JDanmge^. 

UocertaiB  ^'*  Bankruptcy  b  no  plea  to  an  a£Uon  of  tr^#palj  for 

commiflMm         Defoe  profits,  becaofe  vAtea  damaj^es  are  ancertainy   xhet 
bankruptcy.        camiot  beproTcd  under  a  coioniiflion  of  bankraptcy. 

Go^J/i'tig  V.  Ngrt/b,  P^gc  561 


t>tU* 


(    3*5    ) 


WthU 


l,T7^X?RESS  contrafts   include  three    dilOn^l    fpecie^ :      Definitjini 
-I-L#   debts,  toyenants  and  promifcs.  •"*!  nuve  of 

2.  The  legal  acceptation  of  debt  is  a  fum  of  money  due 
by  certain  and  exprefs  agreement,  as  by  bond,  note,  efpe- 
cial  bargain,  &c.  where  the  quantity  k  fixed  and  analtera- 
ble,  att^  does  not  depend  upon  any  after  calculation  to 
fettle  it« 

3.  In  anions  of  debt  on  fimple  contraft,  the  Jjlaintiff  la-   .  J]*^T  ^'7* . 
bours  under  two  difficulties,*^!  ft,  defendant  may  wa^e  his  "^^•^'^a'*- 
law, — idly,  the  plaintiff  muft  recover  the  whole  debt  he 

claims, or  nothing  at  all ;  for  the  debt  is  one  fi ngle  caufe  of 
adion   fixed  and  determined.    To  prove  a  different  debt,  is 
'  to  fail  in  the  proof  of  the  contrad,  but  on  an  a^on  on  the 
*eafe,  on  what  is  called  an /Wr^//<t/zfj  ^^^Mt^/y  which  is  no( 
'brought  to  compel  a  fpecific  performance  of  the  contract, 
but  to  recover  damages  for  the  nonr-performance,  the  im- 
plied affitmpjtt,  and  confequently  the  damages  for  the  breach 
of  it,  are  in  their  nature  indetermined,  and  if  any  debt  be 
proved  however  lefs  than  the  fam  demanded,  the  law  will 
raife  a  promife  fro  tanto,  and  the  damages  will  of  courie 
be  proportioned  to  the  a£loal  debt. 

4.  The  writ  is  brought  in  thcdehet  ^Jetinet,  when  fued  by 
one  of  the  original  contrading  parties,  againft  the  perfon 
who  incurred  the  debt,  but  againft  an  executor  for  the  debt 
of  his  teftator,  the  debt  not  being  his  own,  it  is  brought  in 
the  4/efinet  only. 

3  Black.  Comm.         154 

$.  Any  contraA  whereby  a  detsermanate  fum  of  money  be- 
comes due  to  any  perfon,  and  is  not  pidd,  but  remains  in 
aClion  merely,  is  a  contrad  of  debt ;  it  is  ufually  divided  into 
debts,  record  debts  by  fpecialty  or  fpecial  contrafl  under 
feal,  and  debts  by  fimple  contraft. 

2  BlacJk.  Comm.         464 


Debef^  da'tna. 


Three  fpeckt. 


6.  An 


33° 

»  Founded  on 
comr^. 


Rcot^  leafe  at 
will,  entry  and 
occapaiioiL 

I^afe  for 
ycirs. 


For  rent, 
writ  of  error* 


When  afcer- 
taincd  refer- 
ring to  cxtrinlic 
matter,   nmit' 

iiiur. 


Obligation. 


loqiieft  by 
default. 


Jadgmenc, 
dcti^e. 


ftatutc  of  lixni- 
tacton. 


Pebt* 

6.  An  a6iion  of  debt  is  ftid  to  be  founded  apon  conti 
either  exprefs  or  implied,  in  which  the  ceruinty  of  the  f« 
or  duty  appears,  and  therefore  the  plaintiff*  is  to  recover 
fame  in  mumero,  and  not .  to  be  repaired  in  damages  by  t] 
jury,  as  in  thofe  afliona  which  iound  only  in  damages, 
ajfumpfitt   trwjert   &c. 

%  Bac,  Abr,         Page 

Holt. 

7.  in  debt  for  rent  upon  a  leafe  at  will,  plaintiff*  mi 
ihew  an  occupation,  for  ihe  rent  is  only  d<)e  in .  refpi 
thereof,  and  therefore  it  mufl  appear  to  the  coort  when  ci 
leiTee  entered  and  how  long  he  occupied  ;  bat  in  debt  "^ 
rent  on  a  leafe  for  years,  the  plaintiff  need  not  (et  forth  1 
entry  or  occupation,  for  though  the  defendant  neither  eni^_ 
nor  occupies,  he  muft  pay  the  rent,  it  being  due  by  the  leafe 
or  contrad.  Bellafis  v.  BurhrUk,         199 

8.  D«;bt  for  rent  lies  pending  a  writ  of  error  oa  a  judg- 
ment in  ejectment,  and  bail  given  to  profecute  and  anfwcr 
the   mefne  profitf. 

Badger    V.  Flotd.  199,    200 

m 

9.  Where  the  debt  arifes  by  the  deed,  referring  10  fame 
other  matter  of  fadl,  i^aintiff  may  remit  fo  much  of  his  de- 
mand as  to  agree  with  the  fad^,  but  if  the  fum  be  fpeci£cd 
in  the  deed  declared  on,  it  cannot  be  abridged  by  any  r/- 
mittitur  or  rcleafe.  This  was  an  adtion  of  debt  on  imple 
Contra£l^  Grips  v.  IngUJtfw.  too 

lo-  Where  a  man  under  his  hand  and  feal,  acknowledges 
himfelf  to  be  indebted,  that  is  an  obligation. 

Mofwgridgt  V.  ^aul.  207»  20ft 

Ti.  Tn  debt  on  a  bond;  if  defendant  pleads  a  rfcleiJe, 
and  iflue  is  rhereopon  joined,  and  at  the  trial  he  makes  de- 
fault, plaintiff  may  pray  judginent,  and  the  inqneft  need 
not  be  taken  by  defiiult. 

BtafU  V.  Hdyd4m.  217 

12.  Debt  lies  on  a  judgment  notwithftanding  an  efcape, 
the  party  being  permicted  to  cfcape,  the  plaintiff  not  con- 
fen  ting.  Buxtom  V.   Homt.        279 

13.  In  debt,  for  rent  on  «7  debet  pleaded,  the  flatate 
of  limitations  may  be  given  in  evidence,  for  the  ftaCute  has 
made  it  no  debt  at  the  time  of  the  plea  pleaded. 

Aiioiiymoiu,        283 
{W'l^z  I  Lord Ri^mcndi  155-) 


U- 


Oa 


Ur. 

ItA.  On  debt  for  rent,  defendant  pleaded  levied  by  dif-       For  rent,  re- 
Vks^etfic  nil  debet,  a  relcafe  or  payment  is  good  evidence.    ""»«»  paymcot. ^ 
^  Gallaway  v.  ^iM/tfCifr.         Page  299 

15    Whether  a  debt  be  rcleafcd  or  extinguiihed,  where      oWigor,  ex- 
he  obligor  makes  the  obligee  his  executor—/^  Holty  thoa|h  ecutor. 
it  is  a  difcharge  of  the  ai^ion»  the  debt  is  aiTets,  and  the 

K*cing  hiBi  executor  does  not  amoant  to  a  legacy,  but  to 
ment  and  a  releafe. 
;  Wankford  v.  Wankford.  311 

,    16.  In  debt  a  man  may  plead  a  releafe,  or  give  it  in  evi-      Releafe  in 
^knce  upon  nil  debit:  Hatton  v.  Mor/e.         395   evidence. 

tidi, 

17.  PlaintitF  declared  in  debt,  on  an  agreement  to  pay      Entire  con- 
Kin  lool.  pcrann.  for  his  trooble  in  cotleding  rents,  and  traA»apportion- 
^roaght  bis  adion  for  75I  for  three  quarters  ialary.     Ver-  "**"'• 
iidfor  plaintiff,  but  judges  reverfed,  for  it  being  an  entire 
eODtraft  it  cannot  be  apportioned. 

Countt/s  cfPlymmtb  y.Throgmorten,         65 
{V'xdeM'^iliin  v.  Cox.   i,H.  Black,  24.9.  and  Stretngi 
1099,  and  Colley  v.  Holler,  2  Fent.) 

18.  Debt  lies  for  fheriffs  fees  of  executing  an  elegit.  Sheriff  fqeiw 

Jay/on  v.  Rajbi         209 

19.  In  debt  for  rent  on  a  leafe  at.wiU»  occapation  mud 
be  (hewn.  BeUtfis  v.  Burbrick.        lb. 

(Vide  HoU.) 


20.  (If  leffec  for  years  let  for  a  Icffcr  term,  referviog  a     ^^^  leafcfo 
feot»  in  an  a£tion  of  debt  for  the  rent,  he  may  fet  forth,  that       ^  ' 
at  the  time  of  the  leafe  he  was  poflefled  of  the  land>/r« 
termini  di'ver/orum   anmrum,  &c,  and  being  fo  poflefied,  commencement 
demifed  to  the  defendant.  Sec  without  fliewing  the  be-  of  term, 
giomng   of   his  term,  and    how  derived,  for  it  is  but 
'  indacement  to'  the  a6kion. 

Admms  t.  Crofs,  %  Fent.) 

11-  An  indebitatus  affimffit  will  lie  in  no  cafe  but  where      Ttuffikuhtr 

debt  lies.  mfmn^Jii. 

23.  Hard's  Ca/e. 

22.  In  general  where  the  (ame  hand  is  to  receive  that      £xtingniih. 
oaght  to  pay,  it  is  an  extiugufhrnent  of  the  debt.        305  ment. 

aj.  Yet 


Wiijer. 


Penalty  by 
ftuute. 


Dec*l  rtfcfi 
to  fatStf  remU' 
timtr.  ' 


33*  ^ebu 

SaliiU. 

13.  Yet  if  the  executor  of  one  of  the  obligors  having  b^j 
afTets,  is  made  executor  to  obligee,  it  is  no  extingoiihisenC, 
— if  obligee  takes  obligor  to  hofband,  it  is  an  cxtingoifh* 
ment,  othervrife  if  executrix  of  obligee  takes  obligor  to  hoi^ 
band.  Wankford  v.  iVanifird,         Page  305 

1  Lord  Raymond. 

24.  Debtjor  ind^hitatus  ajjumpfit  will  not  lie  od  a  wager. 

Bo^ey  V.  Ca/tleauui,         69 

25.  A  perfon  to  whom  a  penalty  is  given  by  a  ftamte 
may  have  debt  for  it. 

Co!lig€  of  Phyficians  *u.  SalmoM,  681 

2  Lord  Raymond. 

26.  The  plaintiiF  has  ele^ion  to  fne  for  the  penalty  of  a 
penal  bilUor  for  the  money  covenanted  to  be  paid. 

I/igledtia  V.  Cripp/s.  814 

Jtemiua.  *7*  ^^^  ^'^^  penal  in  this  cafe,  referred  to  an  agreement 

or  contract  for  fale  of  certain  articles.  Per  Holt^  where  the 
money  is  certain  and  entire  on  the  face  of  the  contra^,  the 
demand  of  more  than  is  due  is  ill,  and  cannot  be  aided  bf 
a  remittitur y  but  where  the  money  recoverable  is  compo(ed  of 
feveral  perfons,  there  if  plaintiff  demand  more  than  is  due. 
He  may  enter  a  remittit  for  the  overplus,  for  there  he  ought 
to  recover  that  whicii  he  can  prove  to  be  due,  and  not  oc- 
cording  to  his  demand.  H. 

28.  FtainiifFin  debt  for  rent  demanded  81.  more  than  was 
due,  and  had  leave  to  enter  a  remittit,  ^  Mod.  202,  zit,  2141 
and  in  l  RcU.  A.  7-85.  Bhrher  v.  Pomeroy,  Stile  175.  cited, 
where  remiftif  ctitcted  in  like  manner, — ^in  nil  del et  to  debt 
for  rcns  the  jury  is  to  try  not  only  whether  the  whole,  but 
whether  any  part  is  dur,  therefore  they  may  find  againU  dCf 
fendant  for  a  part.  Loft.  276. 
(Vide  4  5a^. -<^^r.  371.) 

Debt  or  eo-  ^9-  On  a  covenant  to  pay  money  for  goods  fold,  the  piain- 

vruAut.  ti(}'  may  have  debt  or  covenant  at  his  ele^ion.  16, 


Ddx  Ur  rent 


50.  To  debt  for  rent  refervcd  by  indenture,  defendant 
may  plead  nil  debet,  not  to  debt  on  bond»  for  in  the  former 
cafe  the  fpecialty  \»  but  inducement  to  the  adion,  and  mat- 
ter of  fat^  the  foundation  of  it ;.  in  the  latter  the  deed  is 
the  foundavion,  apd  the  fad  is  but  inducement. 

prarreny.  Con/eft.  15CO 


gi.  Intercfl 


TDebt*  333 

i  Lord  Raymond/. 

31.  Intereft  ihall  be  allowed  in  the  taxation  as  damages  Incereft,  rant, 
on  a  judgment  by  default  in  debt  on  a  fingle  bilU  bat  not  in 

debt  for  rent,  for  rent  dods  not  carry  latere  ft. 

Lapiert  v.  Duki  of  Si.  Albans,         Page  773 

Siraage. 

32.  Where  money  is  lent  on  a  pledge,  it  will  not  deprive      Money  lent, 
the  lender  againft  the  perfon  of  the  borrower,  unlcfs  there  on  pledge. 

he  a  fpedal  agreement  to  ftand  to  the  pledge  only. 

'  Soiub  Sea  Com,  V.  Dancombe.         919 

31.  ThoQgh  a  bond  is  taken  for  a  fimple  contraA  debt,      ExtinguiA. 
BOC  if  it  is  after  an  ad  of  bankruptcy,  the  fimple  contrad  is  ment. 
yet  extingaiihed  fo  far  as  to  deprive  the  creditor  of  petiti- 
oning for  a  commiiiion. 

Amhrofe  v.  CUnJon.         1042 

54.  Debt  lies  on  a  covenant  in  a  deed,  and  the  jury  muft  On  a  eovc- 

rivc  a  vcrdia  as  to  the  whole  demand ;  the  adion  here  was  J*nt»  verdift 

brottj^t  for  500L  the  jury  found  a  verdiftfor  357!.  butfaid  '**'  P*«  b*^- 
Bothiuga5  to  ^herefidue. 

ty.  Debt  on  bond  fta'd  on  payment  of  principal,  intereft,      qb  bond, 
and  cofts,  without  regarding  the  cofts  of  a  former  a6tion.       coftt. 

Sifney  v.  lie^infon,  699 

36.  A  fet-oiF  reducing  th««Jtem»nd  under  40,  docs  not      ^^  ^^^  j^^. 
afFed  the  juriiddion— the  real^^Aand  was  above  40,  and  diaion.  ' 

the  plwntiflF  could  not  tell  whether  any  thing  was  to  be  fet 
off.  Pitts  y.  Carpenter.         1191 

37.  Statute  of  limitations  repUed  to  a  fet-olF.  Setoff,  fbtute 

Remington  v.  Stephens*         1 271.  of  limitations. 

38.  When  Ae  payer  does  not  apply  his  payment,  the  Payment  ip- 
recover  may  apply  it,  but  he  muft  not  appjy  it  to  an  uncer-  pi.ed  by  payer, 
Uin  demand,  as  to  a  debt  from  a  tcftator.  by  receiver, 

Goddard  v.  Cox,         ri94 

39.  May  be  brought  for  rent  by  deed,  either  where  the  ^^^^^ 
deed  was  made,  or  where  the  land  lies,  againft  the  leflce  ; 

otherwifc  agaioft  the  alEgnee,  who  is   chargeable  only  on 

the  priority  of   cftate. 

Patter/on   v.   Sc^tt.  770 

40.  Durefi  of  goods  will  not  be  fufficient  to  avoid  a 
bond.  Summer  v.  ferryman,'    Cited.  917 

(1  R»IL  Jbr.  687.  cmra:) 


41.  If 


V 


334 


Paymem  to 

third  pci  fun. 


Award. 


BaiUbond. 


EftoppcL 


Debt* 

41.  If  a  man  menace  me,  unlefs  I  make  him  a  bond  for 

40I.  and  I  tell  him.  1  wiU  not  de  it^  but  will  give  him  a 

bond  for  20L— ^hjc  court  wiU  not  expound  this  bond  to  be 

a  voluntary  one^  for  non   'videtui  confenfum  retimaffe  qm  tx 

ffx/cripto  mnantu  aUquid  muUzvit,  ^ 

Bacon's  Maximt*         Page  22 

42.  Debt  on  bond,  with  condition  for  payment  of  coo- 
ney  to  A.  B.  a  third  peribn.  A.  B.  declares^  that  plaiistiff 
owes  him  nothing,  and  upon  proof  thereof  verdid  for 
defendant,  fuch  declaration  is  proper  evidence,  aa  A.  B. 
is  to  be  confidered  as  the  real  plaintiff. 

Hanfon  ▼.  Parker •  257 

2  mis. 

43.  Debt  upon  an  award,  nil  debit  pleaded  pofitively  in 
the  arbitrators,  not  allowed  to  be  ^vtn  in  evidence^  for  it 
may  be  wholly  unknown  to  the  plaintiff. 

IVUh  V.  Maccanmcl.  148 

44.  If  (herilF  takes  bail  for  more  than  the'i\bii¥(rorn  to, 
and  marked  on  the  writ,  the  bond  is  not  therefore  void, 
though  flieriiF  may  be  punifhed. 

Norden  ▼•  Horfley.  69 

45.  ["^j  fiat.  12  Geo.  I.  c.  29. — No  per{bn  (hall  be  heki 
.to  {pecial  bail  on  any  pr^p^Csf  ifllune  out  of  any  faperior 
court,  where  the  cauie  qfit^^^iion  {haU  not  amount  to  loL 
or  upwards,  and  in  fuch  ea&  afiBdavits  ihall  be  made  of  the 
caufe  of  a^on,  and  the  fum  fpecified  in  fuch  affidavita 
ihall  be  endorfcd  on  the  back  of  the  writ  or  procefs,  for 
which  fum  fo  endorfed,  the  (heriff  (hall  take  bail,  and  ior 
no  more. 

46.  (Vide  1  B*^  £.  122,  418.  2^  D.tff  E.  560, 559. 
Debt  or  recognizance  againft  bail.  Vide  z  Sir.  915,  917, 
1.  L^rd  Raym,  720.  2  Black.  922.  2  Wib.  67,  269*  4 
Bvrr.  2134.  Dough  45.  I  Sir.  419,  443,  526.  2  D: 
tf  £.  757.  I  D.I3  E.  'j^.  Debt  on  bail-bond,  i  Burr. 
330.     I  IVIU.  180.     I  Sir.  444.) 

47.  Defendant  is  eftopped  by  his  deed  to  plead  any  thing 
ikhors  t6  avoid  it — i.  e.  any  thing  contrary  to  his  deed,  but 
he  may  plead  that  a  bond  was  given  to  compound  a  pro£i> 
cution'&rpevjtiry  ;   for  thb  pica  admits  and  avoids  it,  but 

it 


it  fhould  concludcy  that  therefore  the  bond  was  voidy  not 
bribed  with  a  non  eftfoQum. 

ColBni  V.  Blantem*        *  Page  344 

I    Blacl/tone. 

48.  A^on  for  corrupt  bribery  w31  lie,  though  the  perfon 
bribed  does  not  vote  according  to  the  bribe. 

^0^091  V.  Norton.    M.  2  Geo.  i,         317 

49*  Bribery  by  loon  is  but  colour,  and  is  really  bribery  by 
gift.  lb. 

50.  Adion  on  the  ftat.  of  bribery,  need  net  ftate  all 
the  parties  for  whom  the  bribe  was  given,  nor  need  it  be 
proved,  that  thofe  parties  were  candidates,  nor  need  the 
voters  right  of  voting  be  proved. 

Combe  guiiam  v.  Pin.    M.  5  Geo.  3.         523 

51.  On  the  ftat.  of  briberyf  making  an  affidavit  is  a  fuf- 
licient  difcovery  to  indemnify  the  difcoverer,  but  a  convic- 
tion mud  follow,  and  it  will  be  good,  though  the  witoefs 
hfrnfelf  be  eonvid^ed  of  bribery  between  the  difcovery  and 
contridion-^  naked  verdifkonly  without  a  judgment  is  not 
a  oonvidion. 

Sutton  V.  Si/bop,     H.  9  Geo.  3.         (i^l^  666 

5a.  AAion  of  debt  on  the  ftat.  12  Ann.  c.  j6.  of  ufury     ^itam^ 
for  treble  the  money — one  lends  lool.  and  takes  61.  58.  cd.  ufury, 
for  the  intereft  thereof,  for  three  months  by  way  of  advance  ^jqc  year, 
at  the  time  of  lending,  the  penalty  is  that  iqftant  incurred,  rcquiiite  to  Tup- 
and  the  a^ion  mufl^  b^  brought  within  one  year  after  that  port  the  aaioa. 
time. 

Lloyd  qui  tarn  v.  WilUams.         250 

Per  DtGrejf  Ch.  J. — ^To  conflitute  the  offence  for  which 
this  a£kion  is  brought,  to  .recover  treble  the  value  of  the 
money  lent,  thefiet^re  things  mutt  concur — ift.  A  con- 
trad  between  the  parties — 2d.  Monies  or  other  things  lent — 
3dly.  Above  5I.  per  cent,  per  aununif  received  by  the  lender 
for  the .  forbearance**whenever  thefe  three  matters  concur, 
then  the  offence  is  committed ;  no  time  is  mentioned  with 
rcfpe6i  to  payment  of  the  ptincipal  money  lent,  the  prin- 
cipal money  may  never  be  paid,  and  yet  the  offence  be  com- 
miited-^-evqy  receipt  of  above  5I.  per  cent,  per  annum  in- 
tereft* would  be«an  pffence,  for  which  an  a6lion  quitam  for 
treble  the  value  of  the  money  lent  would  li^^  and  no  (htft 
or  'Contrivance  whatfoever,  can  take  it  out  of  the  fbtute  of 
queen  jinn.     In  this  cafe  the  fum  of  i  ool.  was  actually  lent 


by  the  defendant  to  H.  who  received  the  whole  looL  widi 
the  one  hand,  s^nd  iromediately  paid  the  defendant  6L  5s.  od. 
for  three  months  intereft  by  way  of  advance  with  the  other 
hand,  fo  that  the  offence  was  completely  committed  on  tbe 
31(1  of  March,  1769,  which  was  more  than  a  year  liefbrc 
the  prefent  a£lion  was  brought,  and  therefore  the  plainliff 
cannot  recover. 

UojJ  qui  tarn  v.  WUIiams.         Pag<e  ^$Q 
(&  vide  Murray  ▼.  Hardmg^  3.  Wdt*  390« 
I  Wtlu  286.  &  I  Atk.  304-) 


Ufurious 


2  Bhchflone. 

53.  Ufurious  contrad  to  receive  exorbitant  intercft  by 
way  of  advance,  is  complete  on  the  payment  of  the  ad* 
vanced  premium^  and  muft  be  profecuted  within  a  year  af^ 
tcr. 

Ih.  793 

54.  Per  Cur. — Intereft  may  as  lawfully  be  reeeived  be- 
forehand, fcr  forbearing,  as  after  the  term  is  expired,  for  hav* 
ing  forbom,  and  it  (hall  not  be  reckoned  as  merely  a  loan  of 
the  balance  ;  but  even  fo,  the  plaintiff  could  not  recover  on 
this  adlion  which  was  brought  for  300L.as  the  treble  of  lOoL 
the  fum  alledged  to  be  lent.  A. 

Apportioned.  $5-  ^'^  ^^^  ^°  ^  mutuatus  for  200L  and  nil  Meip  pleaded, 
the  jury  found  a  verdi^  for  lool.  and  nil  ddei ;  at  to  the 
reft,  It  was  moved  to  enter  up  a  noiifuit  on  the  ground, 
that  debt  being  an  entire  thing,  part  of  the  iant  could  not 
be  fo  recovered,  but  the  court  rcfiifed  to  fet  the  noofntf 
afide,  and  the  plaintiff  had  judgment. 

Aylett  V,  Lowe,    .      U2i 

1  Burr. 
Account  flat-       ^6.  An  account  ftated  is  no  extingruiHiment  of  the  ori- 
c^  extingmlb*,    gjjj^  ^^^^^  ^^^  therefore  it  is  no  plea  in  bar  to  a  demand 

of  a  debt  of  the  fame  degree,  neither  can  a  note  of  hand  be 
pleaded  in  bar  to  an  a^ioo  upon  fimpk  contra6t»  though  a 
bond  may,  becaufe  it  extinguifhea  the  debt,  but  one  bond' 
cannot  be  pleaded  to  another. 

Roades  v.  Barnes.        9 

On  a^aid,  57-  In  an  a6)ion  of  debt  brought  upon  the  award  itfclf> 

^.  the  plaintiff  need  (hew  forth  nothing  mare  than  is  necef&ry 

^Q j^  to  fupport  his  claim,  and  entitle  him  to  the  thing  demanded, 

all  elle  mufl  come  on  the  defendant's  part ;-  but  it  is  qoite 
oihcrwife,  if  the  plaintiff  bring  his  adion  of  debt  npoa 

the 


the  arbitration  bond  in  that  cafe,  he  muft  fct  £orth  the  whole 
award* 

Perry  v.  Nichoi/on.         Page  28o»  281,  282 

$Biirr. 

58.  ift.  The  ftat.  of  2  G.2.  c.  24.  for  the  more  effedual 
prerentijig  bribery  and  corhiption  therein,  fedlion  7.  dif- 
csffed  and  explained.  1 235 

59.  2d]y.  Giving  a  bribe  to  TOte,  or  to  forbear  voting, 
ia  an  offence  within  this  Si6t  and  daufe,  although  the  voter 
do  not  comply  with  his  engagement.  /3. 

60.  To  fupport  a  declaration  in  debt,  on  2  G.  2.  r.  24. 
§.  7.  for  bribery  at  an  eleflionto  parliament,  charging,  that 
Mr.  Z.  and  Lord  E,-  had  declared  themfelves  candidates,  and 
whilft  they  were  candidates,  the  defendant  bribed  one  H^. 
who  had  a  right  to  vote  for  them,  Mr.  L,  and  Lord  J?, 
three  objections  were  made,  and  oTci-ruled. 

1586  to  1591 

6i.  I  ft.  It  was  not  fufficiently  proved,  that  ff^.  had 
a  right  to  vote  at  the  time  when  the  bribe  was  given. — 
N.  B.  It  was  proved,  that  he  adually  voted.  /}. 

62.  2dly.  Nor  any  evidence  that  Lord  E,  was  at  that 
time  a  declared  candidate*  IL 

6$'  jdly.  Nor  any  evidence  that  the  bribe  was  given  to 
vote  for  Mr.  L.  and  Lord  Egmonif  **  for  the  evidence  only 
proved  that  it  was  givei^  (o  vote  for  Mr.  L.  and  his  friend," 
not  particularly  who  that  friend  was.   '  Ih. 

64.  The  court  held  the  material  and  fubftantial  charge 
to  be  fufiicicntly  charged.  lb. 

4  Burr. 

65*  An  adion  of  debt  cannot  be  maintained  on  a  judgr-  D^^t  on 
raent,  unlefs  it  ftill  remains  altogether  un&tisfied— rfiot  if  it  judgmem. 
be  (atisfied  in  part. 

rigers  y.  Aldnch.'  24^ 

(Vide  Jacijiui  V.  Wkhy.     iD.l^  E.  557,) 


Vol.  L  y  W.  la 


j3«  T^tbU 

66s  (In  "getxnl  m  declaring  on  bonds,  or  mattcn  of  ie* , 
cord,  the  declaratipn  (hould  ^always  conclude  aJ  damam  \ 
of  the  plaintiff)  but  in  debt  for  rent  with  a  per  qaoJaA] 
accrevU ;  for  in  the  firft  cafe  the  debt  arifes  merely  from  the^ 
bond  or  judgjnent>  but  in  the  latter  from  foiaethiag^l 
e:(trinfickj  v^z.  the  enjoyment  of  the  land. 

Efpinafey  N.  P,         Page  zi$) 

Cawp. 
^'"'T*  67.  One  fells  goods  at  three  months  credit,  but  ftipalates 

in  cafe  the  money  is  unpaid,  that  the  vendee  fhsdl  allowllim 
an  halfpenny  an  ounce  per  month,  till  the  debt  is  dff- 
charged — this  allowance  was  according  to  an  ufkge  in  that 
particular  branch  of  trade,  but  above  the  legal  rate  ibp 
tereft — the  contract  being  a  bona  Rde  fale  is  not  uforioQi; 
>  otherwife,  if  it  had  been  merely  colourable  to  cover  a  loasi 
and  evade  the  ftatute. 

Floyer  V.  EdwartL.  lu 

(Vide  Gray  v.  Fowkn     H.  BlacL  462.) 

tJfury.  68.  Where  niore  than  5  per^  cent,  be  taken,  if  the  fub- 

ftance  of  the  contrail  be  a  borrowing  and  lending,  a  flight  co- 
lourable contingency  only  will  not  take  it  out  of  the  ftatute 
of  ufury. 

Richards  gpi  tarn  ▼.  Browtu         770 

For  r^ni,  69.  Riens  In  arrere  is  a  good  plea  in  debt  for  rent ;  it  is 

rXfiw  imarnrf.      ^^^^  fo^^  ^s  if  he  had  laid  nil  dehU. 

Warner  ▼.  Thfobaid.         588 

(In  I  Brovml  1 9.  fuch  plea  was  held  bad  In  coTenant 
for  rent.) 

Douglas. 
-_^  70.  The  lender  of  money  compels  the  borrower  to  take 

'^'  goods  at  a.  price  confiderably  above  their  value  in  the  form 

of  a  fale,  which  are  fold  by  a  broker  at  the  intervcBtioo 
of  the  lender  ;  if  the  fecurity  given  is  made  payable  at  a  fu- 
ture day  for  a  fum  exceeding  the  vdue  of  the  goods,  and  5 
^r  cent,  interefl — this  is  an  u furious  loan,  and  the  iiecurity 
js  void  — a  bill  of  exchange  given  upon  an  ufurious  confidc- 
ration  is  void,  even  in  the  hands  of  an  indorfee  for  valuable 
coniideration,  without  notice  of  the  ufury. 

Lotue  V.  Waller*         708. 
(Vide  MorrifitY.  King.     2  Bucr.  Sgi,) 

71.  An 


3>rtt.  .339 

71.  An  a^on  of  debt  will  lie  on  a  foreign  judgmeot,      Fotelgnjudg^ 
aod  without  flating  in  the  declaration,,  or  pronog  die  ground  meut. 
of  the  judgment,  but  it  is  not  in  the  nature  of  a  record, 
lot  of  a  fimpie  coatraft  debt. 

Walker  v.  IVltter.        Page,  4  to  7 

71.  Per],  i^n&r.— -All  the  old  caftsfliew,  that  Habere-     'lOiytMUu 
ever  mdeiitatus  affumffit  ts  maintainable^  dd>t  alfo  is.         Ih.  '/*^^- 

(Vide  2  Burr.  1008.) 

73.  Inftances  of  adtons  of  debt,  in  which  it  is  not  oe-  Where  exaa 
cei&ry  to  prove  the  exad  fum  laid  in  the  (ipdaraiion.-^Debt  J"*""  not  neccf- 
nay  be  brooght,  iaid  Lord  Mansfield^  for  a  fum  capable     ^^*      '• 

of  being  afcertained,    though  not  afcertained  at  the  time  * 

of  the  a^on  brought.  lb.  6,  704. 

74.  In  debt  upon  a  bond,  '^  the  defendant's  admiffion      dq  |,^„^ 
of  the  debt  is  proved,  and  the  fubfcribing  witneds  cannot  hand-writing 
be  produced,  it  will  be  fufficicnt  to  prove  the  defendant's  of  witneft. 
iund-writing. 

Coghlaa  v.  WUttamfon.         90 

75*  In  debt  on  bond  for  payncnt  of  rent,  the  bond  is  Penalty  da*' 
only  a  fecurity  to  the  amount  of  the  penalty.  niages. 

White  ▼.  Seedy*         49 
(Vide  zD.SlE.  388.) 

'76.  Debt  will  lie  on  affeirment  againft  witnefs  for  non*     AfTeiTtnentt 
attendance  b j  tlie  court,  out  of  which  the  procefs  ifiues.        <^  ^it&ds. 

Pear/on  v.  Hes,         540 

I  Durnford  and  Eq/i. 

77.  Bankruptcy  is  a  plea  to  an  adion  of  debt,  on  an  On  covenant, 
implied  co?enant  in  law— the  reddendum  in  a  leafe.  ,  bankruptcy. 

Wadbam  V.  Marlowe,  91.     (cited.)  P^^'*^*^- 

78.  When  cofts    are     taxed,  they    become    a    debt     Coftn  taxed. 
veiled. 

The  King  "7.  R.  Cbamherlayne.         103 

79*  Qu.— Whether  not  guilty,  may  not  be  pleaded  to      Penal  A^t, 
«a  aaioD  of  debt  on  a  penal  ftatute.  notgiiiity. 

Cofpin  qtd  tarn  v.  Carter,         462 


Y  2  80.  Debt 


3iO 


Bond  to  m 
hottfe,  other 
pcrtneri  added. 


Debt* 

1  Durnford  and  En/t, 
80.  Debt  on  penal  ftat.  for  biiberyr  at  dedions.- 

4  Burr.   2ZJ^.      I  JS/.    664I      4  ^irrr.  2267.      j 
1586.  and  Z).  y*  -S.  235. 

■ 

.81.  Upon  a  devafiavii  againfl  executon,  not  guihy 
be  pleaded  aa  weU  as  nil  debit*  Page 

# 

82.  IVhere  a  bond  was  not  a  perTonal  obligation^ 
where  it  was  made  to  the  houfe,  vfs.  for  faithful  fervicc 
the  cotmting-houfe  and  (hop»  and  the  then  partners  in 
houfc,  to  whom  the  obligation  had  been  made^  took  ia 
ther  partner — the  bond  was  held  fUIl  to  remain  in  lbrGe» 
the  obligees  reoiiipered  on  it. 

^arcky  ▼.  Lucas,     (dtedk) 

2  Djurnford  znd  Eqft. 
Sfcape,  dap    ,      83.  In  debt  againfl  a  (henff  or  gaoler  for  an  efcape^  tU 

inagetsfumin     jury   cannot  give  a  lefs  fum  than  the  creditor  would  have 
'^^  recovered  againft  the  prifoncr,  namely,  the  fum  endorfed 

the  ymx.^  and  the  legal  fees  of  execution. 

Bonafmu  v.  JVaiker,         116 1 

R  tak"  ^^'  ^  voluntary  return'  of  a  prifoncr  after  an  efcap^ 

luntary  efcape.     hefore  adion  brought,  is  equal  to  a  re-taking  on  a  frefli  pa0* 

fuity  but  it  mufl  be  pleaded ;  under  a  count  for  a  vcduntafy^ 
efcape»  the  plaintiff  m^y  give  evidence  of  a  negligent  efcapCtj 
and  the  plaintiff  may  plead  a  re-taking  on  afrefli  purfuitto 
fuch  a  count,  without  tiaverfing  the  voluntary  efcape.      IL 


Damage!  be- 
yond penalty. 


85.  The  jury  may  find  damage^  more  th^  the  amount  of 
the  penalty,  contrary  to  the  cafe  of  White  v.  Sealy.  Dot^, 
49.  in  which  it  is  decided,  that  in  debt  on  a  bond,  no  more 
is  recoverable  than  the  penalty. 

i.ord  Lon/dale  v.  Chitni.        388 

J^^Vbit''        86.  (As  a  fum  certain  is  always  claimed,  the  vcrdid  mnft 
rdWUic.         *      g«  ^o  the  whole  of  it,  that  is,  if  the  jury  find  part  to  be 

due,  they  mufl  find  nU  debit  to  the  refl. 

Co,  Lit,  227.  a.) 


peteation. 


87.  The  jury  bciides  finding  the  debt,  ought  to  give  da- 
mages for  the  detention,  which  is  ufually  oneihiUing,  thou^ 
under  particular  circumftances  it  may  be  more,  as  funpoTe 
the  principal  and  interefl  due  on  a  bond,  exceed  the  penalty, 
the  jury  ought  to  give  the  refidue  in  damages  as  well  as  m 
debt  on  a  fingle  bill. 

BuOer's    N.  P. 

88.  In 


« 

Dtarnfir J  ^nd  JSqfi.  . 

8.  la  declaring  in  ^debt  on  (Imple  contrary  for  goods      Onfimple 
and  delivered/  it  islfuflicient  to  ilatc  generally,  that  the  ^ontraft. 
cndant  at   U^eflminjlcr^  in  the  county  of  Middlefixy  was 
cbted  to  the  plaint liOF  in  the  fum  of        L  for  divers  goods, 
without  alledging  an  e^prefs  contrail,  and  place  where 
contrail  was  made,   for  the  words  fold  and  deliveredy 
pply  a  contract,  and  the  venue  laid  in  the  beginning  of  the 
kdaration,  rauft  imply  that  the  contra^  was  made  there. 
L  Emery  v.  FeiL         Page  28 

\Dttmford  and  £q/l» 

IT  B9.  Where  in  an  arbitration  bond,  the  time  was  .limited      Arbitration 

ibr  the  arbitrator  to  make  his  award,  and%  the  declaratioit  ^'^^- 

hted,  that   fuch   time  was  afterwards  enlarged  by  mutual 

soafent — it  was  held  that  no  a(^ion  could  be  maintained  on 

ht  bond  to    recover  the  penalty,    for  not  performing  the 

IMard  made  after  the  time  Bril  limited' 

^"  E.  39  Gto.  3.  (in  note.)         59:1  b. 

r  * 

B^' Blackftbne* 

\ '  90.  Id  debt  on  a  judgment,  the  plaintiff  in  his  declaration 
^tes,  that  in  Trinhj  term,  1787,  he  had  recovered  by  a 
lldgment  of  the  court  of  K.  B.  42I.  for  hrs  cofts  in  the 
Htfence  of  an  aclion  brought  by  the  defendant  in  that  court 
Ijpinfthim  the  faid  plaintiff;  on  nultiel  record  being  pleaded, 
^d  the  record  produced  it  appeared,  that  the  judgment 
'ifrasof  Eqfter  term^  1 7  88,  and  that  the  action  was  brought 
^y  the  ddFendaut  againft  the  plaintiff  and  another  perfon, 
both  of  which  variances  were  held  fatal. 

Raftall  v.  Straton*         49 
{Y'lde^Salk,  659,  $6$,  654.) 

91.  In  an  aclion  of  debt  on  a  fimple  contfad,  the.  de-»      Simj»Iccon- 
Atation  is  good,  though  it  fpccify  a  Icfs  fum  in  the  feveral  **^^* 

counts  than  is  demanded  in  the  recital  of  the  writ,  and  yet 
^'ffigns  as  a  breach  the  non-payment  of  the  fum  demanded  in 
the  writ.  * 

M^^iillin  V*  Cox*.  Tritt,  29  Geo,  3.  249 

92.  In  fuch  aiflion  the  plaintiff  may  prove  and  recover  a      Lefsftimthan 
kfs  fum  than  is  flated  to  be  due.  Ib»  dated. 

93.  An  aftion  of  debt  on  a  promiffory  note,  payable  by      On  promil- 
iaiUllments,  will  not  lie,  'till  the  lad  day  of  payment  be  [^f^n^^^J^ 

Rudder  v.  Price,     Hil.  3 1  Geo,  2.         547 

I 
I 

94.  Per 


^42  Ddtt. 

I 

Hen*  Blailftone.  \ 

94.  Per  Lord  Loughtorougi.^^A  ancient  tiifies  -Uu 
was  the  common  ad  ion  for  goods  fold  and  delivered^— iv 
opinion  which  was  erfoneoufly  entertained,  that  in  an  wy, 
tion  of  debt  on  a  Gmple  contract,  the  whole  fum  mtift  W 
proved,  has  been  foroe  time  lince  correftcd  :  the  note  in  qwf-' 
tinn  is  for  payment  of  a  fum  certain  at  difl^rent  times,  tnd: 
being  confidered  as  .a  debt  for  the  amount  of  that  fum,  so 
adion  of  debt  can  be  maintained  upon  it,  till  all  the  days | 
of  payment  be  paft — where  the  demand  is  for  the  payment 
of  a  fum  of  money,  it  is  a  technical  fid  ion  to  call  the  fom 
recovered  damages^  it  is  the  fpeciiick  debt,  and  the  jury  give 
the  ipccifick  thmg  demanded. 

Rudder  v.  Price.     HIL  31  Ge9%  2.  Page  547 

95.  Debt  will  lie  for  intcrcft  of  money.     Semh,  A, 

96.  On  a  writ  in  debt  for  one  thoufand  and  {ixty-£i 
pounds,  plaintiiF  declared  for  one  thoufand  pounds  borrowed 
by  defendant  of  the  plaintiff,  and  in  a  fecond  count  for  Bitf. 
fix  pounds  for  intereil  of  certain  other  fum  of  money  lent  by 
plaintiff  to  defendant,  pleaded  in  abatement  of  the  writ, 
**  that  the  faid  fum  of  money  in  the  faid  writ  mentioned, 
and  thereby  fuppofed  to  be  borrowed  from  the  plaintiff," 
was  borrowed  by  defendant  and  others,  and  not  by  defend- 
ant feparately ;  on  demfurrer,  becaufe,  this  plea  only  anfwered 
one  of  the  caufes  of  ad  ion,  that  mentioned  in  the  firft  gduoC, 
the  court  held  the  plead  bad. 

Herries  v.  Jatmejon.  E.  34  G.  3.  5  Dumjord  ^  Eafi.  553 

a  Hen.  Blackftone. 

Bribery.  97*  ^^  ^^  adion  for  bnbery  on  the  ftat.  2  Geo.  2.  e.  24. 

it  18  not  a  material  variance  if  the   declaration  fUte  the  pre- 

cept  to  have  lifued  to  the  bailiffs  of  the  borough*  but  the 

precept  produced  in  evidence  is  direded  to  the  bailiffi 

Warrev.  HarKu.        Ml 
i 

Efcape.  98.  An  adion  of  debt  wifl  lie  againft  a  gaoler  for  the 

efcape  of  a  prifoner  in  execution,  though  the  efcape  were 
without  the  knowledge  of  and  without  any  fault  whatever 
on  the  part  of  the  gaoler,  who  in  ftich  cafe  can  avail  himtif 
of  nothing  but  the  ad  of  God,  or  the  King's  enemies,  as 
ah  excufe. 

jf^eft  ▼.  Eylee.        loS 


99.  Debt 


Var.  &  Scr. 

^.  99*  Debt  on  bond  conditioned  for  performance  of  coire-      ^^^^  p^^ 
jttnts,  pkuntiff  afligns  n  breach  in  his  repL'cation,  and  gets  a  formance  of  co* 
ierdi6t  without  any   aflefixnent  of  damages,  he  may  enter  ▼e&ants,  jodg- 
(lidgment  for  the  penalty.  ^^  ^^^  P^ 

fi^biekt  yt  Anwrman.        Page  238  °*^* 


• 


lOtOi, 


C  344  ] 


DeeH* 


I*    A    DEED  is  a  writing  fealed  and  delivered  by  die 

Definitton  J-\    parties  —There  ought  regularly  to  be  as   manr 

and  nature  of.  .  t  •         »  **     i-  t  •  «  ."^ 

copies  as  there  are  parties ;  that  part  which  is  execnted  by 

the  grantor,  is  ufually  called  the  original,  and  the  reft  are 

counter  parts  :  though  of  late  it  is  more  frequent  for  all  the 

parties  to  execute  every  part,  which  renders  them  all  origi- 

Hequifiteib  "^^^*     '^^^  requifites  to  make  a  good  deed  are  parties  able 

to  contract,  a  fufficient  confideration,  as  money  or  natural 
aiFeflion  ;  it  muil  be  written  or  printed  on  paper  or  parch- 
ment, there  muft  be  formal  and  orderly  parts,  as  the  pre-> 
mifes,  (fetting  forth  the  names  of  the  parties,  &c.  &c.)  the 
habendum  (the  office  of  which  is  properly  to  determine  what 
eAate  or  inteieft  is  granted  by  the  deed,  though  this  is 
fometimes  performed  in  the  premifes,  in  which  cafe  the 
habendum  may  leflen,  enlarge,  explain,  or  qualify,  but  not 
totally  contradict  or  be  repugnant  to  the  eftate  granted  ia 
the  premifes,  for  if  the  habendum  is  repugnant  to  the  pre- 
mifes it  is  void).     The  tenendum  is  now  of  little  ufe,  it 
formerly  denoted  by  what  tenure  per/er*vitium  militare^  &c. 
which  are  all  reduced  now  to  free  and  common  ibcage.— 
The  reddendum  which  ufually  confifts  of  money,  the  reKrra- 
tions  mud  be  to  the  grantors  or  fome  of  them,  not  to  a 
flranger.     Warranty  is  fuperfeded  by  covenants  for  heirs  or 
executors.     Laftly,  the  date,  which  though  impoffible,  if 
the  delivery  can  be  proved,  it  is  fufficient:  if  the  party  be 
blind  or  illiterate,  the  deed  muft  be  read, — it  is  reqaifiie 
the  party  (hould  feal,  and  in  mod  cafes  I  apprehend  figa 
it.     The  (latute  of  frauds  exprefsly  diredts  iigning  in  all 
grants  of  lands.-— Another  requifite  is  delivery,  which  may 
be  either  abfolute  to  the  grantee  or  to  a  third  perfon  to  hold, 
till  fome  conditions  are  performed  on  the  pari  of  the  graa* 
tee,  in  which  cafe  it  is  called  an  e/crew ;  the  laft  reqin&te 
is  atteftation,   though  this  b  rather  for  preicrving  the  evi- 
dence  than  conftituting  the  eiTence  of  a  deed. 

Z  Black.  Comm,         P^£^  29^,307 

a.  The  office  of  a  habendum  ia  a  deed  u,  property  to 
determbe  what  eftate  or  intereft  is  granted  by  the  deed, 
though  this  may  be  performed  in  the  premifes^  in  which 


DeeU»  345 

\kihtbaiendum  m^y]e^en9  enlarge,  explain,  or  qaaltfyy.    • 
It  not  totally   concradidt  or  be   repugnant  to  the  pre- 
ifes. 

2  Bl.  Co*nrji.         Page  2>  298 

W/.  ^  . 

3.  Deeds  arc  to  be  pleaded  according  to  their  legal  opera-      t«gal  opera* 
on,  and  not  according  to  the  words  oT  them.    As  if  tenant  ,^*'°* 

IT  life  grant  his   eilate  to  him  in  reverfion,  this  is  to  be 
leaded  as  a  farrender. 

Bakery,  Lane^         ^II 

4.  One  party  to  a  deed  cannot  covenant  with   another      Perlbn  not  a 
Ao  ii  no  party^  but  a  mere  ftranger  to  it ;  but  one  who  is  f^*  bmdkyy 
lot  a  parly  to  a  deed  may  covenant  with  another  that  is  a  -Wo^' 

Murty,  and  thereby  be  bound  by  fealing  the  deed. 

Salter  v,  Kidgley*         t\o 

5.  Where   the  delivery  of  a  bond  was  after  the  date    '  Deiiiery.after 
(hereof,  the  plaintiff  mud  declare  generally  of  a  bond,  date, 

Itted  of  foch  a  day,  but  with  a  primo  deliber*  on  fuch  a  day,  *      . 
fcr  otherwife  it  fhall  be  intended  to  be  delivered  on  the  day  \ 
It  b  dated. 

Crontiwell  v»  Dre/dale,         |2S 
^  (Vide  Cro,  E.  606,  773.     2  X/*i;»  Wj^     3  i^^»  2()6« 
twn,EJ€^,  95,  98.) 

6.  If  a  deed  has  no  date,   or  an  impoffible  date,   the      No  date»  im- 
^adff  may  declare  that  the  defendant  by  his  deed  00  focli  poffiUedatc 

t  day  and  year  did  fuch  a  thing,  and  upon  oyer  there  will 

be  no  variance  ;  but  if  you  fay  that  the  defendant  by  his 

deed  of  foch  a  date,  or  bearing  date  fo  and  fo,  and  oq 

9«r  the  deed  has  no  date  or  an  impoffible  'one,  it  will  be  a        __^__ 

variance.  Variance* 

JifOf^mout.        21 1 

?•,  ^^517  deed  has  a  date,  either  exprefs  or  implied ;     d^^^  ciffc& 
^  impliea  or  date  in  law  is,  the  time  of  delivery.  f^^y;^ 

Arptote  V.  Bream,         atf 

B,  Date  is  no  material  pa/t  of  a  deed,  therefore  if  a 
nan  declares  pn  a  ieafe  diHted  14th  December ,  to  begin 
iTom  XHtriftmast  ^ox  three  ^ears,  and  produces  a  Ieafe 
^^t  fealed  and  delivered  the  13th  of  December ^  to  begiii 
^^  Chrifimas  for  three  years,  it  is  evidence  to  fapport  tLp 
Ieafe  aUcdged.  ^ 

Gilb.  JS*        ais 
{VideCr».7.l36.)  * 

9.  Wheir 


34^  2)ee». 

Ptaferc.  9.  When  deeds  sn-e  pleaded  with  a  profert,  they  are 

ended  ^n  the  cuftody  of  the  coorc  immediately. 

AnonymQus,         Page  2 1 1,   212 

Bfcreir^^    _        10,  Where  a  deed  is  delivered  as  an  ejcrtrw,  to  becosie 
fccMMlddimy.  |]|0  parties  deed   on  his  doing  a  certain  thing,  a   fecond 

delivery  is  rcquifite. 

Bujhel  V.  Pafmon.  2 1  j . 

N*»tffaMim^        J  I,  Genera!  plea  of  wwi  eftfaSum,  turns  the  proof  of  what 
V^'  is  neceflary  to  make  it  his  dced.on  jhe  plaintiff.  /i. 

« 

Kqpcm  coiirr,  1 2.  Deeds  Ihall  be  kept  in  court,  and  not  cancelled  on 
Tnipidon  of  forgery^  becaufe  the  judgment  might  be  reverf- 
ed  by  writ  of  error. 

Fitch  Y.WeU:.^,    , ^11 

UMnft^^'         ^3*  Deed    proved  by  comparing  the  hand  of  a  dead. 
Heft  denies  at-    tvknefs,   where  the  living  witnefs  in  court  admitted  ]ua 
cvtion,  hmnd-      hstnd-wridng  fnbfcribed,  but  denied  he  faw  the  deed  eaceca- 
^«^*-  ted. 

Blurton  v.  Tom.         291 

Loft  eMftence       ^^'  When  a  ditti  is  toft  or  burned,  a  copy  or  coonter* 
'  *  pare  may  be  preyed,  or  the  contents  eiven  in  evidence ; 

bnt  then  it  mail  be  proved  the^e  wasluch  a  deedexecor 
lei. 

The  King  v.  Sir  7*.  Ctilpefptt.         395 

Old  deed.  1 5.  An  old  (^eedis  good  evidence,  without  any  witncia 

to  prove  th^  execution* 

Lynch  v.  Clarke.        29} 


i6.  (The  injpedmus  of  the  inroUmtnt-,  and  not  of  the 
ed  itfelf>  may  be  given  in  evident 
At^d.     By  Ch,  7.  R^a,     Style.  445.) 


deed  itfelf>  may  be  given  in  evidence,  if  it  be  an  t^meoi 


ij.  (Where  the  intereft  vefts  by  livery,  the  deed  may  be 
pleaded  or  eiven  fin  evidence,  though  the  {isal  bo  takea 
off;  otherwife  of  things  that  lie  in  grant. 

Giii.  107,  toft.) 

19'.  (Where  pofleffion  has  gone  with  any  deed  maay 
years,  a  very  old  copy  of  fuch  deed  maybe  given  in  evideoWf 
with  proof  alfo  of  the  original,  Gilh.  97.  If  pofTeffion  has  not 
gone  along  with  a  deed,  fome  account  is  to  be  givcn^  of 
It,  for  then  the  prefumpdon  in  favour  of  it  £uls.    Ih.  100. 

—So 


^So  if  razed  or  interlined,  the  prefumption  falls*  and  its 
credit  (Might  to  be  reftored  by  proof  of  the  executicn. 

Bullet,  N.  P.        Page  xrg 

ip.  {Old  deeds  are  read  on  the  prefumption  tbn  the 
witneffes  are  dead  ;  but  if  it  appears  that  they  are  Yirih^ 
they  rouft  be  called,  ftn.  ExfU,  2.  Where  there  arc  tuo 
wttneires  to  a  deed,  who  are  dead,  if  there  be  full  evideiioc 
to  prove  one  of  their  hands,  and  any  evidence  that  tjuka^^ 
voHra  have  bean  made  ufe  of  to  prove  the  otKer^s  hand,  it  » 
fiifficicnf,  witfiottt  proving  the  hand  of  the  executing  piitj- 

fCmnh,  248.  TV.  per  P,  43  j.  1 1  F'tn,  22/^'  3  CotA,  iizm 
I  Aik»  49«  and  vide  Lord  Raymond  'Ji^rVm*  Mvfdm  48. 
5/^.833.) 

2<h  (Ca(^   where   a  copy  or  fecondary  evidence  gtvco 

k  deed,  being    loft  or  fupptefled,  8^c     z  JiL  72.     iVenu 

389.     I  Mh^  4,  ()4/    GHb.  ft.     2  KeB.  544.     3  ity."  u 

1  hot^Ra^monJ;  j^^i.   Clay.  if. Recit^  where  aipor- 

fon  is  party  or  ptfvy  to' the  orrginal  leafe^     Vide  SaA,  tBj;^ 
286,287.     6M0J.  j^j^y  45.     I  Lev,  122.     2  MoiL  115.         ^ 
4  €0.  74.      6  7?»//.  y^.  87a.     Teh.  zijS,  '  i  5r^«ttai  117.  . 

2  B^lfi.  19.    2  Zw.  II.     2  /?o//.  678.    H^d,  323.     T>. 
/rf  /?.  349,) 

21%  The  wk^fi  to  the  delivery  of  a  deed  being  fobponue^     f^oof  by 
did  net  appear  j  but  an  indorfentent  by  the  party,  otmaig  it    ~~ 
to  be  his  deed^  held  good  evidence. 

QsUon  V.  Crawly.         299 

22.  A  cdunter-part  of  a  deed  without  other  circtimftaiiect^ 
it  not  fufficient  e? idenc^  unlefs  in  cafe  of  a  fine. 

Anonymous*        yn 

Mdd. 

C«  The  day  of  the  delivery  of  the  deed,'  is  die  day  of  ^j^^**^' 
the  dite^  though  thert  is  no  date  fet  forth.  '  '  ""•^ 

AmuU  V.  Breamtm         76 

14.  If  a  deed  bear  date  one  day,  and  be  really  delfveitd     |^     . 
anothei^  it  was  reallf  dated  when  delivered.  lb* 

»5.  But  as  to  the  cbufe^^^ff/  d^.  A  it  fcems  otherwift, 
uddiArs  from  a  datn  or  ctjus  dat^-^t  making  h  the  date. 

Cromwell  t,  Gnmfden.        463 

»6.  An  itapollble  date  \t  no  date,  and  the   plaintiff  ittuft     ImpofiMe 
Wa«  of  the  time  of  making.  Jh.  ^*^- 

ff 

27.  A 


34^  ^^ff^* 

SJield. 
A  i^t^'  27.  A  leafe  to  commena;  a  daiUf  ixidades  the  daj  o£  tlic 

date,— ^r  three  cotUra  Treby* 

Hathi  V.  jifli.         Figc  413 

Amm  dtminL       .28*  A  deed  dated  in  figures,  without  tmm  donkd^  &c. 
ig  good« 

Hoiman  v.  BarougJ^  658 


lb. 


19.  Plaintiff  declared  of  a  deed  bearing  date  in  .the  ^ 

of  our  Lord  I7bi»  and  in  the  year  of  the  king,  ficc.  Upon 
ojer^  the  year  of  the  king  was  wanting,  but  it  was  held  no 
variance,  for  it  was  implicitly  in  the  deed*  ^     .  Ik. 

In  Ikrfk  perfoB,      30*  When  a  deed  runs  in  the  firft  perfon,  figning  and  feal- 
figningt  utding,  Ing  makes  A.  a  party,  though  not  named  therein, 
pw^ty.  Nur/e  Y.  Framfiotu  214 

Notice  he-  3*«  ^^^i^  one  is  bound  by  deed,  to  do  an  ad,  of  which 

comet  impoiB-    he  is  to  give  nqtice,  though  the  notice  is  difpenfed  with  hj 
ble,  becoming  impoifible,  yet  the  ad  muft  be  done.  li. 

Delivery  to         ^2.  An  obligation  delivered  by  A.  to  C.  to  the  ufe  of  B. 
the  ufe  of  third  J,  ^  deed  till  B.  rcfufes. 
1^*^-  Wankford  Y.  IVankford.         301 

Soraknent.         53*  A  deed  may  be  enrolled  without  the  examination  of 
the  party,  upon  proof  by  witnefs  of  its  delivery .. 

Taylor  v.  JW/-         389 

Id.  34.  The  party  died  before  acknowledgment,  yet  the  deed 

was  enrolled*  Ih. 

|.  .  35,  And  where  two  are  parties,  acknowledgment  by  oB€ 

binds  the  other.  lU 

I  Lord  Raymcnd^ 
36. ,  A  deed  is  good,  not  naming  the  parties,  if  they  (ign. 
JX^-  Nurfi ..  Frampton.        li 

Delivery.  Prime  Jcliheratumt  by  whom  it  may  be  pleaded,  and  bow. 

JPuMi  v.  B^on.         354,  356,  357 

Stranger,  pw^      37'  ^^''  Holt,— T\it  date  of  a  deed,  is  the  delivery  of  the 
ty,  '         deed,  and  (hall  always  h%  taken  fo,  if  the  plaintiff  does  not 

fiiew  the  contrary  in  his  declaration,  and  then  if  the  defen- 
dant varies  from  it  in  his  plea,  he  ought  to  take  a  iraverfe 
•  if  the  time  of  the  delivery  be  material,*— a  Itranger  to  the 

deed 


deed  may  plead  non  concejj^t^  and  not  non  efifa&urn;  contra 
of  him  who  18  party  to  the  deed, — a  ft  ranger  to  a  deed 
may  aver  dcKvcry  of  the  deed  before  the  date,  but  a  party 
cannot* 

Pullem  V,  Benfon.         Piigc  354,  356,  357 

38.   A  deed  cannot  be  avoided  by  durefs  of  imprifonmcnt     Burdt, 
of  a  (Iran gen  I^*  SSI 

t  Lord  Raymmd* 

59.  A  deed  is  declared  upon,  as  bearing  date  13  WtlL  3, 
and  upon  ojcry  it  appears  to  be  dated  1 701 ,  this  variance  was 
pleaded  in  abatement,  and  over-ruled. 

Holman  v.  Burrow.         791 — 795 

40.  The   words  annO  domsntj   omitted,  and  fupplied  by 
intendment*  lb* 

41.  A  writing  required  by  a  ftatute,  &c.  to  be  figned  and     Matter  under 
(ealed,  (hall    not  be   intended  a  deed,  nor  need  be  pleaded  .^eal,  yet  no 
with  profert  In  curia  :  Delivery  being  the  effence  of  a  deed*    ^^^ 

763,  967 

I 

42.  The  omiflion  o^  JtgtUatum  in  the  profert  of  a  deed,     scilinff. 
cuned  by  pleading  over,  or  by  verdi^. 

Vivian  y.  Champion.         1126 

43.  Scrip  turn  does  not  import  a  deed,  for  it  may  be  writ- 
ing, and  not  by  deed,  and  if  it  were  fo,  notwithftanding 
the  writing,  it  is  but  a  parole  contradl. 

Bcnns  v.  Parre*         1 206 

44«   On  ^irenant  upon  a  writing  made  at  Weflminjier^  &c.      Scaling,  cf- 
thc  defendants  pray  oyer^  and  plead  over,  and  the  writing  *""*  * 
Upon  the  oyer  concludes.  In  witnefs  whereof  we  have  fet.our 
liands  and  feals. 

45.  Yet  that  does  not  (hew  the  deed  was  afluaUy  fealed, 
forCealing  is  a  fa£t  which  ought  to  be  politively  averred,  or 
dfe  fomething  fhould  be  in  the  declaration,  which  neceifarily 
imports  it'  was  fealed. — ^Judgment  for  the  plaintiff  rcverfcd, 
hecaufe  the  writing  does  not  appear  to  be  a  deed. 

Moore  V.  Jones.         153^ 

46.  (To  prove  the  fealin?  and  delivery  of  a  deed,  not 
knowing  the  parties  that  did  it,  is  not  good  evidence  ;  but 
li  the  witnefs  knows  the  party,  upon  fight  of  him,  it  is  good 
tnongh,     Tr.per  P.  172.) 

47.  Where 


350  ^  t>ttTi, 


Oy^'  47.   Where  a  deed  is  pleaded,  the  other  paity  cannot  jL^ 

lodge  there  is  other  matter  contained  in  the  deed,  Init  ouft' 
fct  it  forth  upon  oyer* 

Stibhi  V.  Clough.  ^^^  227 

pwr,  deed         48 »  Oyer  not-  to  be  difpenfed  with,  though  tlic  deed  ii 

loft:  loL 

SorcflyY.  sparrow^  riM  ' 

(Vide  sD.&£,  151.) 

la  i^-^  of  49*  When  a  deed  is  in  the  hands  of  a  third  perfba,  the  j 

tkiid  pcifiMi.      OMirt  will  oblige  him  to  give  ojfetf  and  produce  it. 

White  Y.  E4irl  of  Montgomery,.  1194"^ 

q^ir^  50u'  A  party  who  has  had  pyery  is  not  obliged  to  ttHiX 

£9rth  in  his  plea. 

The  Weavers  Company  ▼.  Forr^.  1241;! 

r^^*  51.  Pleading  a  bargain  and  (ale,  without  fhewing  it  to* 

^fi|^;|,.^»;p^       be  for  a  valuable  conAderation,  will  be  ill  upon  demofrer, 

but  is  cored  bj  verdi&,  or  taking  ifiue  on  a  collateral  fa&. 

Sargent  v.  Reed.       ,1229 

Scaliqf .  52.  Ittdentura/ada  inter  A.  et  B.  imports  fealmg  by  both. 

Atklnfon  v#  Coatfwortk.         51a 

AttorncT  53*  ^^  attorney  mud  execute  a  deed  in  the  name  of  his 

prindpaL   *        pnacipal. 

Frontin  v.  SmaB.         70; 

Ojper,  dfied  ^^  Where  a  bond  is  in  the  hands  of  a  third  peribn,  the 

^[^^'p^^iu       cowrt.  wiH  oblige  him  to  givecjy^r,  and  produce  it. 

*^  White  V.  Earl  of  Mmttgtmery.        1 198 

2  »7ywi. 
JSorrcnderof       55.  Surrender,  of  a  term,   may  be  by  writing,  without 
A  term.  J^^  q^  ftamp. 26. 

^^'J^  5^-  "^^^^  *  ^^^  ^'^^  executed  upon  a  corrupt  agranMot 

^^s^  dehors  the  deed,  may  be  averred  In  pleading. 

C^im  ▼.  BloHienu        341 

Matter  ^b^rr  57-  ^ "  ^^**  ^^^'^  ^^  '^^  attempted  to  be  fupported>  that  the 
defendant  was  eftopped  by  his  deed  to  plead  any  thing  dehtrt 
to  avoid  it,  (as  here,  that  it  was  given  to  compound  a  profe- 
cution  for  perjury  ;)  ihe  court  held  that  the  eftoppel  only 
vent  to  prevent  the  party  from  pleading  any  tUng  contrary  to 

tb9 


^Dttt),  351 

6f  ^iedf  but  this  plea  admitted  and  avoided  it,  and  in  this 
life  the  plea  fhould  conclude,  "  that  therefore  the  bond 
f^  vpid,**   not  With  a  non  efifaSum. 

Comns  V,  Blantcm.         Page  341 

1  BlachOont. 

5^-  l>ebt  on  a  bond  of  thirty  years  (landing,  the  plaintiff     Bood  30 
oMed  on  reading  it,  without  proof  of  its  execution.     liord  yo**- 
lf«w»Cr&/  iield,  diat  there  (bouki  be  fome  proof  of  its  au- 
fcenticity,  as  by  payment*  of  intereft,  or  by  producing  the  ^^      ^^,  ^ 
iftelting  witnefs,  if  living,  and  he  being  proved  to  be  Uv-  iotsicft. 
hig>  axid  fiot  produoed,  the  ^asntifF  was  non-fuhe.^, 

1  Burrow. 

59.  Deedty  cfpeciaUy  fuch  as  execute  mutual  a^roements,      Maoaf 
loir  vabiable  conliderations,  ought  to  be  conltrved  libeiallj^  ■■£ii   Ji-il. 
Whd  agreeable  to  tb^  ob^ous  and  apparent  intention  of  thip 
partica. 

If^rigbt  V.  Cartivrighu         285,  i96 

60.  Priority  of    exectition  of  deeds  of  equal  date  is  a      Equal  ^ui^ 
fcft,  but  if  not  found,  the  court  may  judge  of  it  by  dr-  F*****y- 
^vrnftances,  and  tnterna}  evidence — they  may  even  make  a 
frtfaaaptioB   in  Aippprt  of  the  clear  intention  of  the  par- 
titt. 

Taylor  v.  Horde*         106,  107 

3  Burrow. 

.61.  There  is  an  important  diftindlion  between  the  deeds      ^^  ^ 
^JtmBi.fi0m0rt  and  the  deeds  of  infants  ;  thofe  oifemci  covert  «tr«r»  «^N 
lit  vmd,  and  non  efifaSum  may  be  pleaded  to  them,  but  £uita. 
Aofe  of  infants  are  only  voidable,  and  the  infancy  mufl  be 
4'^<aally  pleaded,  and  that  plea  avoids  it  by  relation  back  to 
the  delivery — the  reafoa  of  this  is,  becaufe  it  has  an  opeca* 
Uoflfpom  (be  de&ytry,  and  not  becaufe  it  has  Reform  of  a 
deed.     -  ' 

ZoucI?  v.  Parfons»         l8of 

^Bttrr. 

6a.  Want  of  notice  to  produce  a  deed,  is  no  objedioOy      Kodccto 
^'^  the  deed  is  in  coart. — Per  Lord  MamfieUy  in  civil  podnce  deeds 
^*^  the  court  will  force  parties  to  produce  evidence,  which  m  court. 
^  prove  ag^'nft  them&lves,  or  kave  the  refuial  to  do  it 
^^  proper  ootioe  to  tie  jury. 

Rfie  v«  H^rvy*        ^4^ 

6y  The 


EftoppeL 


Id. 


Notice  to 
firodnce. 


35*  M^ttlS* 

Role  in  coo-        63.  Tlie  rule  of  law  in   refpe^  of  .the  conftm^km  of 
fimaionof.        ^eeds  is,  that  they  fliall  operate  according  to  the  uOcatiM 

of  the  parties,  ifby  law  they  may,  and  if  they  cannot  <^ 
rate  th  one  form,  they  fhall  operate  in  that  which  by  kw  will 
cffcAuate  the  intention. 

Coodikle  Y.  Bailey ,         Pag«  600 

Dtn/gUt. 

64.  Indorfement  on  bargain  and  fale  by  proper  <Accr, 
bendcnceof  enrolhncnt.  .57 

6^.  If  two  wf  tneffes  hands  are  to  a  deed,  and  one  of  them 
AircarB  that  he  did  execute  it,  and  the  other  that  he  did  not» 
it  ihall  be  read.  aof 

1  Dwmford  and  Eajl. 
66.  Where  a  perfon  held  under  a  leafe  firom  tenant  for  life, 

in  which  the  reverfioner  who  was  then  under  age  was  named, 
but  it  was  not  executed  by  him  until  after  the  death  of  the 
tenant  for  life,  qu.  how  far  the  leifee  might  have  been  eftqp- 
pcd  in  an  a^ion  of  covenant  brought  by  the  rererfioncr,  if 
he  had  not  himfelf  (hewn  thefe  fa^s  by  his  decknition. 

Luiiford  V.  Barber,         86 

($7.  A  le^or  is  not  eftopped  by  his  deed,  from  going  into 
evidence  to  ftiew  that  a  cellar  (ituated  under  the  demifedpit- 
miflca,  particularly  defcribed,  was  not  intended  to  be  <!&- 
mifed. 

Doe  on  dem.  Freeland^  ▼•  Buri,         701 

2  Darmford  2Lnd  Eqft. 

68.  Where  a  deed  is  in  the  hands  of  the  oppofite  pvty, 
and  he  has  notice  to  produce  it,  and  does  not  do  fo,  it  raoft 
frima  facte  be  taken  to  be  duly  executed,  and  mnft  be  re- 
ceiTed  in  evidence  without  proof  of  the  execution  for  it 
being  in  the  hands  of  the  oppoiite  party,  it  cannot  be  known 
who  the  fubfcrtbing  witnefies  were,  and  fo  the  party  cannot 
be  prepared  to  prove  it. 

The  King  v.  Inhabitants  of  MidiSezoy^         41 

69.  Where  an  annuity  bond,  granted  by  two,  beoomei 
in  reccipt^for*  ^^^^  ^7  ^^^  neglcA  of  the  grantee  in  not  re^ftering  a 
confidcratioD.      memorial  under  17.  Geo.  3.  c,  26.  he  cannot  recover  l^ck 

any  part,  of  the  coniideration  money,  from  one  who  w 
known  to  be  only  a  furety  for  the  other,  and  had  not  in 
truth  received  any  part  of  it»  i\otwith{landing  tbey  boCk 
joined  in  a  receipt  for  it. 

Straton  ▼.  Raftgli.         j6^ 


70.  An 


2  DunferJ  WAd  £afi.  ^ 

h    70.  Ad  annuity  deed  18  abfolutely  Toid,  and  .not    m^fdj      H^g^ftry. 
:  «o«iaUe»-  if  the  memorial  be  not  regiftered  according  to  the 
dtrediona  of  the  17  Cn.  3.  c.  26./^  i. 

Crofiley  Y.  Arkttf^ghti         Page  66% 

'    71.  In  general  the  grantor  is  eftopped  by  his  dired,  to      Sftq>peL 
fity  he  had  no  intereft. 

FaiftUk  V.  iSiWert.         171 

73.  But  that  principle  does  not  apply  where  the  ^anto^ 
is  a  truftee  for  the  public.  lb, 

73.  Still  lefs  can  it  apply  where  the  truftee  deriving  his 

-authority  under  a  public  a6t  of  parliamenti  grants  that 

which  the  ad  docs  not  empower  him  to  do.      .  /}; 

3  Dumford  and  Ea^. 

•     74*  A  deed  may  be  pleaded  as  loft  by  time  and  accident      Loft  without 
widiout  profcrt. — Read  v.  Brooitnaity  E.  29  Geo.  3.    i^i.—  trefert. 
Ordeftroyed. — Totty  v\  NtJtitU    T.  24  Geo.  3.     lb.  153. 
ff.  {c)  but  if  it  appear  by  the  record  that  the  defendant  had 
•)vr  of  a  copy  only,  it  is  erroh 

MaiUfon  V.  Aiktnjon.     E.  27  G.  3.         lb,  153. 


75.  Where  the  coniideration  ekpreiFed  in  the  deed  of  l^n-  Psrole  eVi- 
veyance,  under  which  the  pauper  claimed  a  fettlcment,  was  denflc^  adual 
28I.  pan>le  evidence  was  admitted  to  prove,  that  30!.  was  tonfidcrstioa. 
the  real  coofideration. 

Rex  V.  Scammonden,         474 

76.  Lord  i&Jijfoii. — It^  is  dckr,  that  the  party  may  prove      Id. 
other  confiderations  than  thofe  expreiTed  in  the  deed— tn  the 
eaCeof  Filmer  v.  GoU^  (7  Bfo.  Cafe&in  Par.)  the  coniidera- 
tion mentioned  in  the  deed  was  iOkOOoL  and  natural  love  and 
afEeftion^-an  iiTue  was  direded  by  the  lords  commifiiotiers 

to  try  whether  th^re  was  any  other  coofider&tlon  thati 
io,oooL  the  eftates  being  worth  tiear  30»oooL  oA  appeal  to 
the  lords  this  was  confirmed,  and  thejiAy  found,  that  natu- 
nd  love  and  affe6^ion  conftituted  no  part  of  the  conflderation 
**the  deed  was  afterwards  fet  alide;  Jh$ 

77.  PlaintiiF  covenanted  to  build  two  houfes  lor  $ool.  i>arole  evi# 
by  a  certain  day>  and  averred  in  an  a6Lton  of  covenant  for  deuce  to  ea- 
the  money,  that  the  houfes  were  built  ia  the  time— evi-  ^^%^ 
dence  that  the  time  had  been  enhugcd  tq^  parole  ag^etment, 

Vou  1.  Z  and 


B7  me  part- 
ner for  the 
other. 


*  < 

and  the  houfes  finifhed  within  the  eii]aig04  ti«|e^ 

recalled.   .  . 

LiUltr  v»  JMLmJ.        Pa^t  590 

4  VurnfbrJ  and  £afi*^ 

78.  If  A.  execute  a  deed  for  himfelf  and  his  partner,  by 
the  authority  of  his  partner^  and  in  hia  ftekao^^  it  n  a  good 
execution,  tHo'  only  fealed  once. 

J3all  V.  Dvinfiervig^  &.  a&other.  Trin.  31  Gm.  3.  313 

79.  A  deed  of  leleafe,  containing  the  warda»  ''  alllaadsy 
&c.  belonging,  ufed,  occupied,  and  enjoyed,  or  deemed  io 
taken  or  accepted  as  part  thereof/'  &c«  will  pafe  hafehaid lands 
which  anfwer  that  (kfcriptioii  as  freehold*  efpecuillj  againft 
the  releafor. 

Doe  on  dem.  of  Davles  H  another  y.  JVtlRams.     7*.  28  (7.  5. 

Reference  to        go.  A  deed  pojl,  containing  an  infurancc  againft  fire,  may 
printed  paper.     ^^^^^  ^^  conditions  in  a  printed  paper,  withgut   ftamp*  ki^ 
'  or  fignature. 

Routledge  v.  Burrell.     Trttu  29  Getu  3.         254 


Leafehold,  re- 
le«fe  of  all 
Undt. 


Psrt  loft,  fro' 
f$ru  rcfidttc. 


Delivery. 


2  Hen.  Blackfione. 

81.  Where  in  fetting  forth  a  conveyance,  it  was  ftstcd 
that  a  releafe  was  cancelled  by  the.fealof  the  rekalbr  being 
taken  off  and  d^ftroyed,  and  that  part  of  tlie  deed  was  de* 
ilroyed  or  loft,  with  a  profert  of  the  refidue,  it  was  holdei 
to  be  good  pleading.  The  omitting  to  ftate  the  confidcratioo 
of  a  bargain  and  fale,  cannot  be  taken  advantage  of  00  a 
general  demurrer.  Bolton  v.  the  Biflnp  of  Cartifte^  the  EmtI 
of  Lonfdale^  and  Smith,  Clerk.*  ^^59 

f^er.  ami  Srr. 

•^  82.  Where  the  original  delivery  of  a  deed  was- not  void, 
but  had  an  effed^,  the  deed  is  not  capable  of  a  new  dehferyi 
and  circumftances  may  be  equivalient  to  an  a^ual  delivery. 

4i6>  424,  457 


Conftfttdlion.  83.  No  words  in  any  deed  or  inftrannent  which  may  have 
a  figiiiBcant  and  operative  meaning  without  injuring  the  na- 
tural and  obvious  fenfe  of  any  other  part  of  the  deedor m- 
ftrumcnt,  fliall  be  as  nugatory  and  redundant.  160 

Arumcms  *°'  ^4*  When  two  pr  more  deeds,  or  inftniments,  aft  upon 

ikme  matter.        ^^^  ^n^  the  fame  fubjed  matter,  they  ought  to  be  con- 

Sdeicd 


3SS 


Confliii^lioii. 


«fidered  as  one  and  the  fame  inftrumenty  and  each  U  to  be 
made  auxiliary  to  the  other,  !n  order  to  come  at  the  true 
meaning  of  both ;  in  Uke  manner  as  one  part  of  the  fame  deed 
or  indrument  ought  to  be  made  auxiliary  to  the  other,  in 
trder  to  come  at  the  true  fe&le.  add  aeahing  of  the  whole. 

Page  1 60,  i6i 

85.  When  any  deed  or  inftrument  ia  of  doubtful  or  am- 
biguous conflru^iion,  one  of  the  bell  ways  of  explaining  it 
is  by  referring  to  the  aft  of  the  parties  to  xhsx  deed  or  in- 
firoment.  ,  idl,  13? 

.  86t  £vidence  cannot  be  given  of  the  contents  of  a  deed 
before  evidence  ia  given  of  the  lofe  of  it.  When  weaker 
evidence  than  a  deed  itfclf  is  offered,  two  things  mull  ne- 
ceflanly  be  proved : — firft,  that  fiich  a  deed  had  exifted  : — 
fecondly,  that  it  bad  been  IqlL  Memorial  may  be  offered 
as  proof  of  the  exifUnce  of  the  deed,-  but  not  as  a  iubib'tute 
for  the  deed  before  proof  of  the  lofs  of  the  original  d<cd« 

JL^^  of  Baxter  v.  Clemenii*         263, 

87,  The  copy  of  a  deed  was  read  as  evidence,  though 
Dot  proved  to  be  examined  by  t  e  onginal,  that  being 
proved'lo  be  burned  by  the  fire  in  Landim. 

Mod.  R.        4. 

Efpinafe,  Cafes  of  M  P. 

85.  . -.ny  alteration  in  alft   mftrurfrcnf  reqiifring  a  flamp,  .   Alteratica  pi 
makes  it  a  new  inftrument,  and  requires  a  imw  ftamp.  .  anftnimtnt. 

Bo-umtan  v.  NtcolL         81 

89.  A  party  who  has  executed  a  deed,  fliall  not  be  per-      Subfcribing 
rivittedto  acki.owled^je  it ;  it   muft  be  proved   ly  the  fub-  witacfi. 
(bribing  witnefs. 

yohnfon  v.  Ma/on.         89 

90.  When  a  patty  executes  a  deed  under  a  power  of  at-      Power  of  it- 
tomey,  the  power  of  attorney  ought  to  be  produced,  torney. 

It.         90 


jDftjife* 


^  • 


C    356    3 


a>ettfe. 


Vcftcdre- 


OnditioB, 


1.  T%  EMAINDER  to  thj  heirs  male  of  his  body  nov 
J[\^  living,  gives  a  prefent  renuuiukr  veiled,  avd   the 
words*  "now  living/'  dekribe  the  perfon  to  take  after  the. 
teftator's  death,  and  the  firft  particular  efiate  detemmed. 

Bmrcba  t.  DmriauMt.        Page  223,  224,  325 

a.  J.  devifes  to  his  daaghter  7.  and  her  heirs  for  ever, 
prodded  (he  marry  his  nephew  T,  at  or  before  her  age  of 
twenty-one,  and  if  ihe  refufe,  to  his  fecond  daughter  M. 
and  her  hein,  &c.  T.  dies,  whether  I*s  eftate  be  ablolate, 
ihc  not  having  refbfed. 

flmmu  T.  Hawill.  225,  326,  ^zj 

GtBcnl  fob.        S'  A  g^cral  fobfeqoent  claofe  in  a  will  not  to  be  car- 
icoQcat  cteafc.     ried  faruicr  than  the  firft  daufe  which  is  fpecial. 

/*.         236 

Term,  pcrpe>  4-,  ^  devife  of  a  term  to  R.  and  the  hdrs  of  his  body, 
and  if  he  dies  mthoot  iflbc  living  /.  then  to  L  and  the 
heirs  of  hit  body,  this  is  good  to  7.  upon  the  contingency, 
and  no  perpetoity.  Lamh  v.  Archer.         327 

5.  Devife  in  trad  for  E.  &c.  in  cafe  within  three  veara 
ihe  marry  G.  and  in  her  default,  &c.  in  truft  for  7*. ;  this  is  a 
condition  precedent,  and  muft  be  performed  before  the  ef- 
tate can  veft. 

Lord  FalkUiul  v.  BertU.        330 

6.  A  devife  of  lands  to  A.  with  a  perpetoal  charge  op^ 
on  them,  giver  a  fee.  Smith  v.  TinJmS.        236 


twty. 


Perpctaal 
chaige. 


Hereditaments.       7.  A  devife  of  all  my  hereditaments,  gives  a  fee. 
Rmtt. 


/*. 


8.  By  a  devife  of  all  my  real  and  perfonal  eftate,  rents 
will  pa(s. 

Cwuie/f  0/  BriJgtvater  ▼.  DbJu  of  Boltom,        aSi 


9.  No 


IDmift  357 

9.  No  conftrudion  or  ixnplicadon  to  be  admitted  againft      InplkatioB.  ^ 
the  ezprefs  words  of  a  devife. 

Go§Jrigbi  V.  Comifl.        Page  226,  227 

10.  And  where  a  ptrticalar  eftate  is  exprefly  devifed,  a      24. 
eontrary  intent  is  not  to  be  implied  from  fubfequent  words. 

Ih,        236 

• 
IS.    Exfrtfflo  eorum  qu4t  tacitt  hi/unt   nihil  oferatur  (in      14^ 

margine.)  233 

12.  The  teflator's  intent  is  to  be  coIIeAed  from  the  words     intent,  eittin. 
of  the  will,  and  not  from  extrinfic'circum fiances  ;  for  the  fickciresm- 
words  of  tellacor  will  not  do,  unlcfs  there  be  fufficient  urords  ft*nc«i. 
to  macifeft  that  intent. 

Cole  V.  Ra^'linfon.  235 

15.  And  words  in  a  will  that  are  good  fenfein  themfelves      Tranf^tion 
are  not  to-be  tranfpofed.  lb*        236  of  wordt. 

14.  And  the  legal,  fenfe  of  the  words  is  to  be  taken,  if  a      Legal  fenfe* 
contrary  fenfe  be  not  manifeHly  implied. 

AumbU  V.  Jones.  238 

15.  The  word  (granted)  in  a  will,   conftnied  as  if  it      Gxaot. 
had  been  agreed  to  be  granted. 

Milford  V.  Smith,  225 

16.  Note,  matter  that  cannot  appear  till  founds  when      Matter  ex. 
foond  is  not  to  be  regarded  in  the  expofition  of  wills.  tinguiiK  words 

CGlty.RarwUnfin.         235  °^ '^• 

17.  Aderife  to  H.  without  other  words  will  pafs  but  an      Eftate  for 
eftate  for  life,  aniefs  other  words,  as,"  for  ever,"  be  added,  life. 

lb. 

t8.  The  words  "  all  my  eftate,"  in  a  wiU,  pafs  both      aU  my  eftate. 
the  thing  and  all  the  teftator's  intereft  therein. 

lb.  236 

19.  So  ♦*  I  give  all  my  eftate,  right,  title,  and  intereft  in,      r-- 
&c  and  alfo  the  houfe  called,  &c."  gives  a  fee  in  the  houfc. 

lb,        234 

20.  So  the  words  "  whatever  elfe  I  have  not  difpofed      jj 
^>'*  will  carry  a  fee  in  a  will. 

•  Hopewell  v.  Ackland,  239 

21.  So 


•358 


Fee. 


Power 

appendant. 


SalkiJJ, 

21.  So  a  dcvjfe  to  A.  for. life,  and  then  to  be  at  her  diA 
pofaU  &c.  gi'rcs  an  cftatc  for  iife,  with  power  to  difpo^  in 
fee. 

nomiin/on  V.   D:ghton.  Page  ^39 

3  2.  See  the  difference  tfetwe^n  a  power  appendant  to  tlie 
cftftte,  and  wlwrc  it  is  collateral.  la. 


After  pur-  ^3.  A  dcvifc  of  all  the  Ia»os.  I  ihall  have  at  my 

chafed landt.        ^vill  not  pafs  lands  purchafed  after  :ne  devifc. 

Buntsr  V.  Coke. 


«37 


CkMteI«. 


Tcnn  to  fc« 


Z4'  Sut  it  feeins  otherwKe  in  deviiJes  of  chatties  and  , 
fonal  cftatQS.    Vide.  J^,  &  238 

z^v  A  dcvife  of  a  term  of  years  to  feveral  fuccefiivelj 
for  life,  after  all  are  dead  the  devifor's  executor  fhall  have 
the  refidue. 

Ejref  V.  Faulkland.  aji 


^oHOiffitkt        '^'  A  devifeto  the€rftfon  of  y^.  {J.  having  none  at 
none  bom  then,   that  time)  is  void. 

Scatler^-wood  v.  Edge.  119 

To  iptat  M       27.  But  a  devife  to  an  infant  in  'wnttejk  mere  is  good,  be- 
^Hire.  caufe  in  ejje.  Ih.         23-0 


Rents  and 
profits. 


Limitation^ 
term. 


Tenancy  in 

COSUOOD. 


Contingent 
Mtnainder. 


28.  Devife  of  the  rents  and  profits  of  lands  to  J,  to  be 
paid  by  the  executors,  is  a  devife  of  the  lands  to  y/. 

Sotah  V.  Jlieine.         zzS 

29.  X^iinitation  of  a  term  to  A^  and  the  heirs  of  his  bod|r^ 
and  if  he  dies  fans  iiTuc,  living  j5.  then  to  S.  is  good. 

"Lamhe  v.  Archer-  22^ 

30.  Devife  to  A-  and  B-  and  their  heirs,  and  the  longer 
liver  of  them  equally  to  be  divided  between  then  andtjieir 
heirs,  makes  a  tenancy  in  common. 

Goodright  V.  Cor  mid.         226,  591 

31.  A  contingent  remainder  mttft  veft  during  the  parti^ 

CuLir  cftcte,  or  eo  injtanie  that  it  determines. 

Ree'oe  v.  Long.  22S,  33S 

(V.  Btaier^s  N^ts,  Co.  Lit.  298.  a.  note  25J.) 


32.  Erp 


«5t 

SaUeU. 

.  -  3^.  £^9  a  f  aiiui»der4o  thi^  n|;ht  hrirsjof  /.  J.  lAivoid,  _^4^^ 
if  tke  parricalar  eUatc  ictwrininca  ift  the  hl^  of  /.  S.    •    r«ri^ndcr,; 

i^MWf  V.  Long.        Page  238 

j3 .  A  devHe  to  -</.  for  fifty  yenrsi  ifife  fo  iciigliv^sv  re-     ij, 
tftaioder  to  the  heir»  m^ltf  of  ^.  remakid^r-tdJ.  the  laft  r«- 
mainder  takes  efft€t  prefently^  becaufe  the   firft  relWHda: 
WIS  void. 

Gooilright  V.  Cormick,  226 

54«  A  devife  to  ^.  for  Hfe,  and  if  heioiTeiiliie  nale,     14. 
then  to  fuch  ifTue  xj&ale  and  his  heirs ;  Abdt  if  nhe^die  whhoiit 
iSjue  male  to^.  and  his  heirs.  A,  has  but  an  eft  ate  for  iife> 
Vfi  both  cemainders  are  contingent. 

LoHJington  v.  Kime.      -224  « 


Reverter. 


£&atc  taS. 


35'.  Note,  there  may  be  a  poflibility  of  leverter  where  no 
remainder  can  be.limited. 

Eyres  v.  Falkland,  23 1 

36.  A  dcvife  by  the  father  to'  the  ion. and  his  heirs  fipr 
<yer,  and  for  want  of  fuch  heirs,  then  to  the  right  heirs  of 
the  father,  is  an  eilate  tail  in  tlie  fon ;  fuch  heirs  muft  mean 
iffiic. 

fJ^ftingbam  v.  Jennings*    ^33 

* 

37:  A.  having  a  remainder  in  tail,  with  a  reverfion  in      Tcourc  al» 
/efi,  devifes  to  one  ibn  in  tail,  remainder  to  the  other  in  fee,  ^^^^ 
1^  good,  becaufe  ft  alters  the  tenure. 

«        Bxujger  T.  L^yd-        233    . 

}8.  Devife  to  J^  if  B-  a  ftranger  dies  without  iifue,  is      Executory 
^  6[ecutory  devife.  lb.  devifc. 

30.  AUter,  if  i(.  were  tenant  in  t^  in  j-emsunder  to  the     Id. 
devifdr.  lb. 


40.  Per  Powell,  juftice. — There  are  three  kinds  of  excco- 
toryr  efbtes,  one  where  the  devifor  parts  .with  his  whole  fee 
Mxwt,  but  up'6n  Ibmt  coQUngency  qualifies  that  difpofition, 
,juia  limits  another  fee  upon  that  contingency  ;  the  fecond 
H^rt  18  wherii  he  gives  a  future  eftate  to  arife  upon  a  con* 
tingency,  and  does  not  part  with  the  fee  at  prelent  but  re- 
***J4k|  ^  third*>rt  is  of  terms. 

Scaffemveod  v.  £e(ge.        229 


rd. 


41.  Alimi« 


1^ 


TftWr* 


[  lYvftbi  frc. 


Byecatory 


faifiuiiM 


Joint  tcaao* 


Or  rejeaed. 


Ltpfed  de* 


41.  A  fimltadon/fr  verim  di  prefittttp  will  make 
ccatary  devife*  41/r/fr  if  ^^r  vtria  dtfiuuro. 

G^odrigbt  v.  CcrmicJk. 


4s.  ^.  hating  two  daoghters,  one  has  a  fen  and  dim.  ^ 
devkes  land*  to  the  foo«  ht  takes  by  the  devife  aud  not  ^ 

Readiitg  T.  RojJfoM. 


SirMgu 

45.  A  general  devife  to  the  heir  is  void,  becaofe  be  has 
m  better  tick  by  diefcent. 

Smith  r.  Triggu  491 

44.  De^fe  to  ji.  and  B.  in  truft  fer  others  in  tail  and  in 
fee,  is  a  devife  in  fee  to  the  traftees,  thoagh  there  be  not  the 
words  **  hcire  or  for  ever/* 

Shaw  V.  Witgh.         79S 

49.  To  the  eldeft  fon  of  Thmas  Gore,  he  having  nooo  at 
the  time,  a  ^o6d  execdtorv  devife.  *-    -' 

Go)rt  V-  Gore.         958 

*  46.  Devife  to  an  ipfanr  in  ^ftnrrtfa  mmre,  with  a  conda- 
gent  re inaindrr  in  cafe  fuch  infant  die  under  age,  and  there 
is  no  fuch  infant,  the  devife  pver  fiiall  immediately  take 
J^ace.  '    * 

Jndrtnfts  y.  FwIhMm:         1092 

47.  To  his  daughter  and  her  childrem  and  their  bein, 
(one  child  being  born)  gives  a  joipt  tenancy  in  fee. 

*'  '  Oms  y.  JaekfoM,         nya 

48.  To  d,  in  fee,  but  if  be  dies  before  twenty-one  years, 
or  marriage,  knd  «i4thoQt  iflue,  to  B* ;  if  ^.  attains  twenty- 
one  yearsj  the  devife  over  fails  though  he  dies  nmnarried. 

Barker  v.  Sunieei.         1 1 75 

49.  Devife  to  M.  and  her  iifue  lapfes  by  the  death  of  de- 
vifec  in  the  life  of  thedevifor. 

Geodright  v.  Wrigbi.        25 


liein  r*'*  $0.  Devife  to  the  heirs  male  of  the  body  of  J.  the  devifec 

Ihall  uke>  though  not  heir  general. 

Bnwn  T.  BMrhitm.        35; 


SifMge. 

^*5t.  Rife  of  executory  devifes. 

Marks  V.  Marks.         Pl^gc  SJO 

52.  An  execatory  devife  held  good  opon  a  contingency  -    U^ 
to  jbiTe  a  year  after  a  life.  /^.  13) 


53.  If  my  daughter  die  before  her  mothel*  or  without 
-heirs,  and  my  wife  have  an  heir  male,  I  give  him  aU»  Src. 
BOt  a  good  devife. 

54.  Devife  to  ji.  for  life,  and  after  to  his  heirs  mal6      BflateiMl. 
of  his  body  and  hi;  heirs  for  ever,  and  for   want  of  ibch 

heir  male,  remainder  over  as  an  eilate  tail  in  ^. 

Go0ilrigbt  V.   PuUm.         729 

55.  What  words  in  a  will  create  an  cftate  for  life  or  in  tail,      Bibtcia  uO 

Shaw  V.  migb.        802,  849  *"  ^«- 

(6b  To  A*  for  fife,  then  to  truftees  to  preierve.  Sec.  then      £^^  ^^ 
10  the  heirs  of  the  body  of  A.  gives  an  eftate  tail. 

Couljhii  V.  Coulftitu         112$ 

5f «  By  a  devift  of  ground  rents  on  leafes  for  years,  the     Gfoond  rents. 
Teverfion  paflies. 

Mamufy  V.  Matpidy.         loao 

'  58.  Crofii  remainders  by   implication  muil  arife  firom      Craft  re« 

words  necefarily  importing  them.  SSaS^  "*" 

Combir  V.  HiiL        969,  996  ?"«»»•»• 

,  59.  To  w/,  for  life,  remainder  to  R,  provided  that  if  C.  v^?**^^**^ 
ift  three  months  pay  to  B.  five  hundred  pounds,  &c  this 
conditioii  will  defcend  to  heir  of  C 

Afarks  v.  Marks.         1 29 

.  60.  An  executor  is  prefumed  to  take  a  term  as  executor,      Eatortar,  tt- 
ttd  not  as  devifee,  without  proof  of  his  aflent.  *"*•' 

.  Tostngv,  Helmet.        70 

61.  Teftator  has  a  term,  and  the  truft  of  the  inheri-      Tera^a 
tsnce,  and  devifes  the  lands  by  a  will  not  duly  executed  to  titaDcc. 
Wry  the  inheritance,  the  term  will  not  pafs. 

Wbitecburch  y.  fFhitithurcb.         619 

^(Natdre  of  terms  to  attend  the  inheritance,  fee  BtUlir^^ 
I^otes,  Co.  Lit.  208,  a*  note  105  and  290,  >.  note  249. 
^i^ir.  and^.  755,763.) 

62.  A 


'    62.  A  general  introdoftoiy  cUufe  is  a  key  to  explain  ' 
parcicttUr  devifes  in  rhe  wilj. 

Maudy  v.  Maudy,  Page  134 

^ 63,  Negative  words  in  a  >vill,  will  not  difinhem  tbe  beir; 

wordidifiidierk.  but  they  are  proper   co  explain  other  parts  of  tbe  wiB. 

Ih.  154,  135 

64.  See  where  the  reverfion  of  the  lands  oit  <»f  whkk 
ground  rents  are  referved»  paiTed  by  the  devife  of  teibr 
tor's  ground  rents.  Ih.        13^ 

65.  Teftator  devlfes  that  if  he  dies  before  he  retorns 
^'^^               irom  Ireland^  his  eftate  (hail  be  fold,  &c.  he  does  retorti  and 

dies,  and  this  will  is   found  in  his  keeping  at  his  death*  it 
was  only  a  contingent  devife  and  fliaU  not  take  eSatdL, 

Furfim  V.  Lattoc,         243,  v.  i 


-  66.  hftnu  co-vtrt  as  cxecntrix  to  A.  and  aimiiiiftiitriz 

theoiiiig.  ^^  2  -J  gn^jiecl  to  700/.  bank  ftock,  her  hufband  defite 

to   her  700I.  India  ilock*  i^hich   he  is    interefted    in»  or 
intitled  to,  and  after  the  making  his  will,  (he  transfers  tbe 
bank  Hock  to  him ;  it  fliail  pafs  by  the  words  htdU  Aock* 
-  for  he  had  no  other  (lock. 

Dor€  V.  Giary,         247,  v.  \ 

YeewiibMa        ^^'  "^^  ^^  ™^  cemforal  eflate  I  difpofe  thenof  as  fel- 
ilie  word  Xow^^  (Sec.  and  afterwards  fays,  **  AH  the  rtk  of  my  goods 

sod  chattels  real  atad  pergonal,  moveable  and  immoveable^ 
as  houfes,  tenements,  &c."  (without  the  word  eftate  or  other 
Words  of  limitation)  palfes  a  fee. 

Gray  fin  v.  Atkinfin.  ^33,  <?.  f » 

• » 

68.  A  deviie  to  one  for  life  and  after  to  her  iflue,  and 
if  (he  has  no  ilTue,  power  to  difpofe  thereof  at  her  will  and 
pleafure,  the  contingency  of  iiTae  never  happened,  (be 
took  a  fee. 

Goodt'iiU  V.  Ot'way,         6,  v.t 

'  IteoittfT  ^9-  ^^  exccutoiT  devife  in  fee  is  like  a  contingent  re- 

devift  transfer-    mainder,  and  transferable  to  the  heir  of  the  executory  de- 
able.  vifee,  who  dies  before  the  contingency  (upon  which  it  de- 

pends) doth  happen. 

Goodright  v.  SearU*        299  «•  t 

.     ^o.  What 


jQ.  Wliiat  words  in  a  will  only  create  an  eSate  for  life.       $fltte,Jtfi. 

Ru  V.  Holns^         Page  80, 1;.  2. 

7!-  An  executory  devifc  was  never  made  good  but  for      Execntoiy 
the  fake  of  the  intention  of  tbr  devifor.  devifc^intemion. 

Driver  v.  Standring.         88,  *v,  2 

■ 

72.  A  devife  to  "  G.  G.  and  after  his  death  to  theiffue  of 
Iris  body  and  the  heirs  of  the  body  of  fuch  iflae,*'  is  an 
efcirc  tail  in  G.  G. 

Rce  V.  GreiAJ,         322,«i^.  2 

73-  A*  bciog  ce/hy  ytr  tntfl  of  a.  term  in  B/aciacre,  af-      Fa/w  e^trt^ 
tenvards  purchafei   the  fee  in    his  own  name^  and  devifes  rcfiduary  k- 
Blackacreiu  fee  to  his  heir,  whom  he  makes  executrix  and  ^'^* 
rcfiduary  legatee,  is   a  /emc  coz'crt,  and  who  dies,  the  term 
ihall  go -with  the  fee  to  the  heir  at  law  and  not  to  her  huf- 
bud,  who  is  her  perfonal  reprefcntaiive. 

1  Biacifione. 

74.  Obje£lions  to  the  certainty  of  a  devife  ariQog  from     Pin>Ic¥i- 
parol^vidence,  may  be  cleared  by  parol  evidence.  dence. 

Jones  V.  Kcisiman.    T.  24  Ge$,  2.         60 

7;.  Sobfcribing  witne^cs  to  a  will,  fwearing  to  the  tefta*     Witdefi  lb- 
tor's  incapacity,  contradicted  by  other  evidence.  capicity  ti 

Lov»€  V.  Joliiffe.    P,2  G.2.         365  tcftator. 
(See  WltnefsO 

76.  Devife  totifi  Iteir  at  law  in  tail,  with  a  provifo  far     C9BdikMi» 
tiking  the    teflator*s    name,  is  not  a    conditional   limi-  takcnanw. 
utioA. 

'   GnlU'ver  v.  /f0y.  M-  7  Geo.  3.         607 

(V.  FerneContin.  Rem,  la  (I  edition*   p.  409, 411 »  and 
Buiier*s  notes,  Co,  Lit.  327.  «.)  • 


77.  Qsjere,  how  far  an  heir  could  take  advatttage  of  a 
condition  for  taking  a  name,  apd  at  what  time.  H, 


Id. 


7^-  Bevife  on  condition  precede&t, .  that  if  jf,  marries     Mmngs 
Without  a  competent  portion,  or  without  confent  of  truftees,  withoutcoa- 
Ms  iflue  ihoold  not  inherit,  is   performed  by  having  fach  fcnt. 
portion  only  wiihont  confent,  efpecially  as  one  of  the  traf- 
(ees  became  afterwards  concerned  in  intercft. 

i^jjjj  V.  Dtrnth,    P.  7  Geo.  3.        630 

■ 

79.  A  de# 


3fiA  t>toift 

I  Blackjfonc. 

V     -  79.  A  devifc  to  A*s  ttrcc  fens  fiicccfli vcly  in  taO 

femainder  to  all  and  every  other  ("on  of  A.  withooc  nam*^ 
ing  any   efbte,  remainder  for  want  of  foch  iffuc  ta    S-  i«  1 
tail  male  ;  the  other  fons  of  >^.  take  an  eftate  in  uH  HBaile.  ^ 
Evans  on  demife  of  Brooke  v.  Aftlef.  T.  4.  (r«o.    3- 

M.sGeo.3.        Page  499.    5** 

80.  DeWfe  to  J.  for  the  ofe  of  B.  till  B.  attains  tke  a«  ^ 
•f  21,  and  then  to  B.  in  fee  ;  the  fee  veils  immedi^tef^  ^ 
in  J,  ^ 

Dinm  on  the  demtfii  of  Satterthwayie  v.  Satt§rthn9€tytm*  ^ 

JTf.  5  G.  3.  5»9^ 

81.  Circcmftances  twifted  together,  will  interpret  m  die** 
vife  to  be  in  fee»  which  on  the  face  of  it  is  only  for  life.  ^ 

FrogmorUn  lelTee  of  Bramflonv,  HoK^dt^^ 

H.  5  G€o.  3.  535 


Sa.  Deviie  of  annuities  in  fee,  payable  by  an 
and  ibme  of  them  to  the  heir  at  law,  vefts  the  fee 
in  the  executor. 

Oatis  on  the  dcmifc  of    Markbmm  v.  CmJkg.. 

E.  J  Gio.^.  ^43 

^  85.  Contingent  fpringing  and  executory  iifes»  if  dcfooi* 
dtbk  are  alfo  devifeable. 

Ro€  y.\  Griffiths i  M.  7  Geo.  3.        606 

« 

Eiate  fife,  84.  Devife  to  /.  fF,  for  life,  remainder  to  traHees  dor- 

— ^-"'^,  tirf.  ing  the  life  of  /.  /^.  remainder  to  the  heirs  of  the  body  of 

**      /.  /F.  is  an  eftate  for  life  and  not  an  eftate  tail»  there  bon|r 

words  of  rcftridion  that  /.  fF.  (hall  not  fell  for  longer  thatt 

his  own  Iife#  and  the  eftate  be'mg  devifed  to  that  intent 

Perrin  v.  BJake.  £.  9  Geo.  3.        6jm 

Reverfed  in  Cam.  Scacc.  H.  12  Gto.  3. 

8c.  Executory  devife  to  the  heirs  of  A.h  bod^  fay  t  fe- 
cona  holband,  on  failure  of  iffae  by  the  lirll  then  living,  too 
remote  a  contingency  and  therefore  void. 

GosHmam  v.  GooJrigbt.  M.  33  Geo.   2.  188 

(V.  2  Bmrr:  879.  JBu/ier^s  Notes,  Co.  Lit.  379.  b.) 

86.  Devife  to  J.  for  ninety  years,  if  he  fo  long  live,  re* 
devUe,  ciUtt  mainder  to  the  heirs  of  his  body,  and  fubjed  to  du>fe  tf- 
^^  tates  and  contingencies  to  B.  in  tail,  remainder  to  C  in 

fee  ;  the  heirs  of  the  body  of  ^.  take  an  eftate  tail  by  ex- 
ecutory devifc. 

Harris  v.  Beames.  H.  8  Geo-  3.        643 

87.  Devife 


Dojfft*  365 

Sliui/fcne. 

.  DcTife  of  a  lealehold  eftflte  for  lives  to  hb  daughter      By  impfica- 
,  after  the  deacji  of  Bttty  the  next  f.y?x<>  y«f  i;/>,  is  a  two. 
ife  by  imf^cation  to  Be/ty»    Reg  on  the  demife  of  Bend" 
t,  ^tmmnfii.  P.  10  Geo,  3. 

Roe  V.  Summerfit,         Page  692 

!  S8.  Devife  to  the  heirs  male  of/.  S.  in  a  will,  (who  are      Elate  fifi^ 
jriy  to  enjoy  it  for  ihcif  lives,  of  which  none  of  them  are  ^^  "^JS^Sl' 
||iDU  any  longer,  nor  Ihall  it  be  in  any  of  their  powers  taace  joiMd. 
^fell  or  ^fpofe  of  the  fame)  and  afterwards  in  a  fchedale 

fxed,  this  elbte  being  recited  to  be  given  to  /.  S.  ihewa 
intent  of  the  teftator  to  give  him  an  eftate  for  life, 
^bich  the  law  (hall  conjoin  to  the  eftate  given  to  his  heirs 
pak,  and  conftrue  him  to  be  tenantx  in  tail.  Jiajes  on  the 
lemife  of  Focrde  v.  Feerde*  P,  10  Geo.  3. 

hajes  V.  Toorde.         698 

S9.  A  general  refiduary  devife  will  not  carry  a  reverfion*      Rcfidnary  de 
pVch  in  the  fame  will  \t  devifed  to  the  te(biOr's  right  heirs,  vilcyrevatoi. 
Bids  aader  fpecial  circumftances.     ^nuth  on  the  demife  of 
P«v/>  V.  Saunders.  H-  1 1  Ge^-  3.  736 


90.  Tenant  for  life,  remainder  to  the  heirs  male  of  his      __ — ^, 
body  in  fee,  and  if  tenant  for  life  died  without  iffue,  re-  jwnaiiidfir, 
fttiiHleffover,  is  a  contingent  remainder,  with  a  double  af-  bU*»P*^ 
pcS,  and  may  be  barred  oy  the  recovery  of  tenant  for  life. 

D«ff  on  the  demife  of  Brown  v.  Holms  and  Longmre, 
T.iiGee.s-  777 

(V.  Feme  Con.  Rem.  laft  edition,  347, 348.  3  fTili.   -^37) 

01.  Devife  to  if.  for  life,  remainder  to  his  fon  B.  and  his  T««*  ij* 
heirs  male,  remainder  to  his  next  heir  male,  tac  elder  before  life*  namBior, 
the  younger,  if  no  male  ifliie  left  behind  i^.  the  eflate  de- 
volve to  the  females,  and  if  no  females,  then  ji.  to  give  and 
(iifpoTe  as  he  tlunks  fit ;  A.  is  tenant  for  life,  remainder  to 
his  firft  and  other  fons  fucceffively  in  tail  male,  lemainder  to 
vf.'t  daughter  in  udl,  remainder  to  J.  in  fee. 

Fell  V.  Fell.  P.  13  0«.  3.         888 

9a-  The  preamble  of  a  will,  "  as  touching  the  difpofition     Iftpte  ia  fee, 
«f  all  my  temporal  eftate,"  will  not  (alone)  caafe  a  devife  of  ^^^^^  ^ 
ccruin  honfes  to  A.  without  any  further  difpofition  of  the  "**^ 
fame  to  be  conftrued  an  eflate  m  fee  iimple. 

Fr0zmrton  on  the  demife  of  Wright  v.  Wright. 

P.iyGeo.s.  889 

93«8r 


3fi6 


Fee. 


£iUte-tul. 


Rents  and 
profits. 


£zecntor» 
fee-fimple. 


Sftate  life. 


95.  By  a  devife  of  **^  aU  the  adiffo^oRS,  fbr  th«  pvr. 
chafe  of  which  I  have  contraded/^  (with  dipettons-  for 
compleadng  fach  coutrnds)  or  a  certain  fttm  inHcaof  file 
fame/*  th^  tellator  then  being  under  central  for  the  pur*' 
chafe  of  one  advowfon,  and  the  laid  certain  fum  beitig  eqot- 
valent  to  the  parchafe  money.  An  advowfon  formerly 
purchafed  before  the  making  of  the  will  (ball  pafs.    Sk 

St.  JeJdm  V.  Biflfop  rfWiiukepr.        Yvffi  ^jg 

94.  Devileof  his  eftate  at  N.  to  A.  in  tail,  remainder  to 
A.  in  fee,  if  Ke  furvives  &.  his  wife ;  but  if  B.  forrircs  A. 
then  he  gives  the  faid  eftate  and  premifes,  (fobjeft  to  an  an* 
noity  to  B.  for  life»)  to  C. ;  this  is  fee  iimple  in  C. 

Stiles  V.  Wclford.     H.  14.  Gto^  y        ^ 

9^.  Devife  to  the  heirs  of  the  body  of  A.  the  elder  ef 
fuch  iflae,  and  his,  her,  and  their  heirs,  to  inherit  bclore 
the  younger,  and  his,  her,  and  their  heirs,  remainder  over, 
Vftfts  an  eiUte  tail  in  the  cldeft  daaghcer  of  A.  (theie  be- 
ing  no  fon,)  with  remainder  in  tail  to  the  youngeft. 

HenjY.  Puree/,  JS.  15  G.  3.         loot 

96.  Devife  to  the  heir  of  M!  may  be  good,  as  d^lgnd^ 
perfoMt^  and  he  may  take  in  the  life  time  oif  M. 

Goodrlght  on  demjt  of  Brooking  v.  White*  P*  rj  Ga^  J» 

1019 

97.  Devife  to  receive  rents  and  profits^  during  the  lives 
of  the  teftator's  fdur  daughters  and  the  furvivor,  and  to  py 
the  fame  to  fuch  furvivor,  and  the  children  of  fuch  as  die, 
remainder  to  the  children  (after  fale),  in  equal  portions; 
the  four  daughters  during  their  lives  are  entitled  to  the  an- 
nual rents  and  profits. 

Saunders  v.  Lowe*     S»   1$  Geo*  3.  10I4 

98.  Devife  of  a  lif<^  annuity  to  A*  to  be  paid  by  my  ex* 
ccntor  after  named,  and  then  a  devife  generally  of  a  fpecific 
copyhold  eftate  to  B.  with  a  refiduary  devife  of  all  the  per* 
fonal  eftate  charged  with  debts,  legacies,  and  making  & 
executor,  gives  him  a  fee  iimple  in  the  real  cftatflr 

Goodrigbt  on  the  demife  of  Phippt  v.  Airvu    M.  i^.Gso.  $» 

1041 

99«  Devife  to  A  and  i*  of  all  his  real  and  perfonal  cf- 
tatCy  to  be  equally  divided  between  them,  or  the  longeft 
fumvar»  paying  lua  lawful  debts,  and  aftor  their  deceafe  to 


tihe  male  heir,  gives  A.  and  B.  only  a  conditional  ^ihit^  fdr 


i^ 


AdrowfoD. 


Elbte^laiL 


'»  Dot  m  iAe  dimifi  of  €oU  V.  Uykm.    T*iSGfo.$. 

Page  1215 

zBivJ^ofur.  y 

icx>.  Devife  to  A.  of  "  the  next  turn  or  prefentation  to 
ihie  chunch  of  B.  after  th«  deatt^  o£  the  prefent  pofTeffbr,  and 
after  the  death  of  A.  the  faid  living  to  revert  to  the  tcfta-   • 
ior**  heir,''  it  a  deiife  of  the  next  turn  of  prefenting  abfo- 
lutely,  and  not  merely  of  getting  himfelf  prefented. 
'         JL^nu  ▼.  the  Bj/haf  pf  Lincolrt^  JIf.  19  Geo.  I.         1240 

JDerife    **  att  my  eftatem  A."  to  my  niece  and  herhetn^.     All  my  efinc 

'(the  teftator  having  only  a  copyhold  in  fee,  and  a  long  term  of 

yean  in  that  pariih),  will  carry  both  thefe  interefts  to  the 

aitce,  if  fo  latended  by  the  teftator,  though  there  is  d  be- 

't^^eft  of  til  his  goods,  chattels,  and  perfonal  eftdt<  to  B. 

•    Ro&  on  the  demfe  of  F)e  v.  Brrd,     7.  19  Geo.  3,         1301 

loi*  D^Tife  10  a  man  and  hi»  fdn  in  tail  male,  and  m 
fiulore  of  fach  ifTue  male,  remetader  over,  the  device  having 
,  then  no  ifiuey  gives  the  &ther  an  eftate  in  tail  male. 

fVbarhmv.  Gre/bam.     E.  16  Geo.  3.         T083 

I93«  Xatfnd  occupied  with   an   houfe,    and  highly  con-   Appurtanncn. 
venient  for  the  ufe  of  it,  will^  pafs  in  a  will  by  the  word 
appartenances,  though  held  for  a  different  term. 
i)oe  on  the  demtfe  of  Limpriere  V,  Martin.     E.  ly  Geo,  3. 

1 148 

103.  By  a  dcvife  to  the  fccond  fon  (then  unborn)  of  A.      Blbt«*tMl» 
B.  for  lift,  and  after  his  deceafe  on  the  acceffion  of  Kis  pa-  oeciitarf  d»> 
temal  eftate  to  his  fecond  fon  and  his  heirs  m^e,  with  re-  vlfe. 
inaindcTs  over ;  futh  fecond  fon  of  A.  B.  when  bom,  will 
take  an  eftate  in  tail  male,  by  way  of  ex^utory  devife,  de- 
terminable   on   the  acceffion  of   the  family  eftate,  and  in 
the  mterim,  the  lands  will  defcend  to  the  heir  of  the  tef- 
tator. 

Nlcholl  V.  Nlcbott,     M.  iS  Geo.  3.         1159 

104.  Tnift  of  a  term  to  arife  on  the  contingency  that      j^-^g  ^^^^ 
A.  and  B.  (hall  die>  without  leaving  iCTue  male,  or  fecond  dying  without 
fon,  that  fuch  iffUe  male  (hall  die  without  ifTue,  is  goody  iiTue. 
»  cafe  A.   and  B.    have  a  fon,  who  dies  without  iflue  in 
I  Ac  life  time  of  the  furvivor  of  A.  and  B. 

^^head  on  demife  of  Hopkins  y.  Phelps.     E.  10  Geo,  3." 

704 


105.  A 


I 


1, 


3^8  X>aii(t 

tcsaqr*  tioKy  105.  A  legacy  is  ft  veiled  intercft  wlicre  tbe  time  iia»-*' 
paynicat.  nexcd  to  the  |>a]rment  only,  and  not  to  the  legacy  itSiE^ 

othcrwiie  where  the  time  it  part  of  the  conditiwi  of  iw 
becomiog  payable. 

Gofi  V.  Neyhm.         Piige  t%Y 

i 

t.egaey.Uuid.       1 06.  The  term  <*  legacy »''  may  be  applied  to  hod*  9m{ 
well  as  money. 

Hopty,  Tajfbr.     371  to 375 

Vholtjpro-  107.  Wherever  the  whole  property  is  devifed  with  m 
ftrtf  deviled,  particular  intcreft  given  out  of  it,  the  operation  of  this  m 
•gctpcion.  i^y  ^i^y  ^£  exception  out  of  the  abiblute  pn^ierty.         ^  ^ 

Goodtkk  V.  JVhaiy.         335,  2]f| 

Cendirton  >o^'  Where  ah  abfolate  property  is  given,  and  a  par- 

prvccdcnt.  ticnlar  intercft  given  in  the.  mean  time,  *<  untfl  the  defffayi 

(haD  come  of  age,  &c.  and  when  he  (hall  ocvmc  of  f^f^ 
then  to  him,  &c."— -The  rule  is,  that  this  ihall  not  opn^^ 
rate  as  a  condition  precedent,  but  as  a  defcriptioa  of  tl^ 
time  when  the  remainder  man  ihaU  take  in  pofleffioa.    JL^ 

RnkftofcMi*  109.  In  conftruing  wills. — ift,  the  intention  of  the  te(^ 
^'•^*^  tator  ought  to  prentil,  if  agreeable  to  the  rules  of  bw. 

Jb.  333  to  27a,  27$ 

Secondly,  ^Adjudged    cafes  may    propetly  be  aiguot 
from,  if  they  eftablifh  general  rules  of  conftrudion.     72.  ^, 

(  Rules  of  Conftrudion.  V.  Butkr^s  notes,  C9.  LU.  376.  h) 

GrcdiUe,aNn-       no.  The  epithet  "  credible,"  is  not  fynonimous  ta 
?«•«"•  «•  competent." 

Windham  y.  Cbetwynd.        417 

III.  The  confideration  of  credibility  arifes  after  cook 
petency  allowed,  and  pre-fuppofcs  the  evidence  gtvtn.    A. 

1^  112.  The  credibility  of  the  witnefles  makes  no  part  of 

the  dTential  form.  A* 

M.  113.  This  epithet  "  credible,"  fecms  to  have  flipped  w* 

to  the  ad  in  this  inaccurate  chufe,  without  attention  to  xU 
improprietyt  Ih,  4^5 

^.i4.Thc 


RIX4.  The  vEt  ot  29  C.  2.  c  5.  was  not  prc4>ab^  drawn      Credible, 
plwtl  chief  jufticciy^.  compeicnt 

p  fFmJb^m  w.  Chctwynd*         Page  41 7 

1 11  J.  The  power -of  deviling  ought  to  he  favoured,  and      ^^' 
lit  a6t  of  29  C  2.  c.  3.  did  not  mean  to  reft  rain  it* — ^42  o«. 
tk  rife  and  progrefe.  '  II* 

U 16.  It  it  more  reafonable  now  than  among  the  Greeks      M. 
Id  Romans,  or  before  the  conqueft,  and  why  it  is  fo*     16. 

f  1 1 7.  The  disability  of  a  witnefs  from  intereft,  differs  from      M- 
ifofitife  incapacityy  and  nice  obje6tions  of  remote  intcreil, 
PU  not  dtfqualify  a  witnefs  in  cafe  of  a  will.  /3.  422 

'\tii8.  a  witnefs  (hall  not  intitle  himfelf  to  a  dcvife  by  his 
m  fubfcription,  which  at  the  time  of  fubfcribing»  he  could 
ilhave  proved  by  his  examination,  ^for  tf/Hs  m  propria 
jWa  mm  adbibendusj  but  if  he  had  as  great  an  intcreft  the 
|(cr  way  ;  if  his  intereft  at  the  teftator's  death  could  not 
Ife  effod,  if  hje  has  rdeafed,  if  there  has  been  payment,, 
ircven  tender,  he  is  a  good  witnefs.  lb.    423,  424 

I* 

r'n9-  Dcvifes  of  land  differ  extremely  from  wills,  and  ^'^"^  ""^ 

■'  I2CX  A  dcvifee  under  a  void  devife,  being  a  fubfcribing      Wimrf<     . 
rfttncfs,  may  by  his  fubfcription,  authenticate  the  reft  of 
tfie  will ;  at  leaft,  there  is  great  weight  in  the  diftindion  faid 
to  be  laid  dpwn  by  Holt,  chief  juftice,  that  fuch  will  is  only 
Void  futad  the  devife  to  the  witnefs.  428^  429 

N.  B.  This  is  contrary  to  the  opinion  of  lord  chief  juf-      ^^« 
iwc  Lee,  Ih. 


121.  A  charge  upon  land  "  to  pay  debts,"  ought  not 
to  incapacitate  hiblcribing  witneffes,  who  are  creditors,  even 
^ough  they  wanted  and  claimed  the  benefit  of  it,  (which  in 
diii  cafe  they  did  not:)  lb.  430 

•122.  Every  hoiv^  man  ought  to  make  fuch  a  charge  in 
Us  w31,  ht  who  oaiitt  it  is  faid  to  fin  in  his  grave.  ib, 

U3.  The  moft  ufual  witneffes  are  generally  in  fome  de- 
gree creditors  of  the  teftator  (as  fervanU,  attorne)',  parfon, 
apothecary,  &c.)  and  the  difallowing  fuch  vntneffcs,  can  an- 
fwcr  no  end  of  publick  utility.  ^<^- 

VpL.  L  A  a  124.  For 


Id. 


11. 


I  Bwy^ 
WitacA.  '  1 24.  For  prefamptions  of  bias  m^j  be  taken  d^ 

prefumptions  of  publick  utility  smfwcred. 


!<*•  125.  If  land  is  charged  with  Icgadcs  by  k  proper  fdma 

dcviTe,  the  legacies  may  be  g^ven  sftercd  or  ievoked>  Vy  « 
fubfeqiient  wiu  unattefted.  IBk 


Id,  ia6.  Prefiusption  of  bias  from  a  legacy*  is  takea  off  hj 

releafe.  A 

Ij,  127*  An  objeftion  to  a  witnefs  of  ^^  benefit  ct  the  tec 

of  fubfcribin^,'*  may  be  taken  off  by  hh  being  difinterdt 
ed  «t,'or  after  the  death,  (though  lord  chief  jtiftice  £4^ 
did  indeed  think  it  could  not  be  taken  off  by  any  fubieqaeni 
fad.)  42310425 


II. 


And  this  IS  conflftent  with  the  Roman  kw.  ft 

Y  28.  Ftrftt  there  never  wts  a  time  when  inteicft  imdcr  ^ 
>KnlI,  wai  in  the  Roman  law,  any  obje^Hon  to  the  fnbfailv 
mg  witncls*  *  425 


Ij^  129.  Secondly,   the  Roman  law  cbnoeming  teftamols 

andwitnefles  to  them,  fully  ftated  aod  explained.     A.  416 

t ,1.  130.  Thirdly,  the  code  was  publtflied  terth  J^mkm ;  the 

digeti  and  tnftitutes^^imtf^  A 

a  Bwrr. 

latcmloii.  ^^^*  ^®  particular  techmcal  term  is  teeceflafr  to  convey 

a  tctlator's  meaning,  it  muft  be  coUe^ed  from  the  fcopc  c4 

«  ^  the*  wikoie  wilU  compared  with  ils  fcsoai  psrts;  the  opurt 

cannot  maLe  a  will,  or  interpret  it  by  an  arbitrary  cooftnic^ 
tioa,  nor  uke  into  thetr  confideration  any  fubfeqaent  al- 
teration of  events. 

Straff  V.  Cmmmia*         770,  771 

l^  .f,.  f^  t  Ji2*  h  isVL  future  devife  to  take  ()lace  aflter  afLindefiaiu 

t4.ue»t  lUie*     fuilurc  of  ifliie,  which  is  too  remote,  as  it  far  exceeds  the 

u.T^oft  Hmhs  alloired  to  eKrrutory  dev^e^  Bamdy,  the  coffl- 
"p^iri  ut  a  life  or  Hvn  in  being,  and'J^i  yean  after*. 

Gwhiman  v.  GooJrrgii.  873,  Sjg 

[x  m.  iSr.— -^a'AV/  ffofrj,  I  Co.  L.  379.'*.  &  Fifm 

>f.r/f.  Drt^.  3;^  6.) 


U3 


.An 


\ 


2  Burr. 

133.  Aa   executory  dcvife,  too  remote  in  lU  creatiori,      Kxrcntory 
cannot  be  made  ffood  by  any  fubfcqiient  event.  ,   dcvife,  fubfe- 

A    •/  A»      r  •  /j  ^>"   '  t»-b  quwnt  event. 

Goodman  v.  Goodri^ht.        ^  age  07a  ^ 

i;^4te  pcvifc  that  the  executors  (hall  fell  the  teftator's      Eftatepaffcd 
ihnd  for  tlie  payment  of  hia  debts,  does  not  in  general  pafs  to  executors. 
tbe  eftate  to  the  executors. 

Lancqfier  V.  Thornton.  IC30,   1031 

J,    135.  Dcvife  that  his  executors  fhall  and  may  abfolutely     TfnrSfetow- 

leB,  nwftgage,  or.othenvife  difpofe  of  In's  freehold  eftate  cutort^o*^- 

Itor  the  payment  of  fuch   debts,  legacies,    and  funeral  ex- 

Jpcoces,  as  his  leafehold.eftate  (hould  not  be  fufticienttp.dif-  ■   .. 

|j;harge,  13  only  a  power  to  fel],  &c>  and  no  ef(ate  paflcs  tp 

»^  executors.  Ih,  and  ,1032 

.^    136.  The  intention  of  the  teftator'  is  the  rule  of  cbn-      inccnUon. 
Jbvmg  dcvifesy  provided  it  be  not  inconjQfteot  with  the  rules   .  > 

\  Doe  "^.Laming.         it  06,  11 14 

• 

p.   137.  Such  intentioo  (hall  be  efife&uated*  where  no4-ule  of     y^^ 

law  prevents  lU  th^ 

^     138.  But  it  cannot  prevail  againil  th^  fettled  rules  an^      la. 
naxims  of  law..  Ik 

';  -  lit  T^cre  is  no  fuch  fixed  invariable  rule,  as  tTiat  words      Limitation 
of  mnitations  &all  never  in  any  cafe  be  confbrued,  as  words  purdMfe. 
ofpurchafe*  Ih* 

« 

•;    uo.For  in  fome  cafes  they  may  be  conftrued  vords  of     will,  AM. 
f  nrchafcp  either  upon  a  will,  or  upon  a  deed.  lb* 

141.  The  antient  maxim  of  the  law  was,  "  that  although 
•dbe  eftate  be  limited  to  the  anceftor  exprefsly  fpr  life,  an() 
A&erhis  ^eath.'to  his  lieirs  (general  or  fpedalO  yet  the 
heir  (hafi  take  by  defcent,  and  tlie  fee  (hall  veft  in  the  a% 
^9r.  72.         1106 

.  142.  This  maxim  was  originally  introduced  m  favor  of 
ijk^  |or^  /to  ofeyent  bis  being  depnved  of  the  fruits  of  the 
temt,)  and  &cwi£d  for  the  lake  of  fpecialty  creditors. 

A. 

m*  I{lie  roaibii  0/ it  has  now  ccafed.         tt»        1 107 

Am  a  144.  Yet 


37*  S^etoift. 

a  Burr. 

144.  Yet  hiving  become  a  rule  of  property,  it  is  adLntd 
to  in  all  cafes  Htendly  written  it. 

Doe  V.  Lamii^.         Page  1 107 

Bat  where  there  are  circumdances  which  take  the  ca£c 
out  of  the  letter  of  this  rule,  it  is  departed  from  in  ^Toir 
of  the  intention.  9k 


Ttvft  otfot*       '45*  There  is  no  folid  diftin6lion   (as  to  the  poiai 
cd,  executory,     qiieftion  in  this  cafe»)  between  a  trufl  and  a  legal  eftate, 

between  a  truft  executed  and  a  truft  executory.      Ik  1108 

Fiofitivt  146.  A  court  of  equity  is  as  much  bound  by  pofitx«e 

nk».  rules  and  general  maxims  concerning  property,  as  a  court 

of  law  is.  Ik 

Oonrt  of  147.  If  the  intention  of  the  teftator  be  contrary  to  the 

•fuity,  oT  Itw.    ndes  of  law,  it  can  no  more  take  place  in  a  court  of  eqtttT 

than  in  a  court  of  law.  jfk 

Court  of  law,       ^48.  On  the  other  hand  if  the  intention  be  not  con- 
intention,  trary  to  law,  a  court  of  common  law  is  as  much  bound  to 

conttrue  and  e£Fed^uate  the  will  according  to  that  intcnlioa 
at  a  court  of  equity  can  be.  Ih.  1  xo8,  11C9 

3  Bmr.  .         . 

latcntioD.  149*  The  intention  of  a  teftator  is  to  be  colle6^ed  fron 

the  whole  of  his  will,  and  fuch  coUedidn  mnft  be  founded 
upon  the  writing  itfelf.  ^ 

Baddeky  v.  Leffmgwell,  1541.     V.  irfra^  l6n. 

^  150.  Piirticuhu'  cafes  generally  fervc  rather  to  conibimd 

than  to  illttminale  queftions  about  the  intention  of  a  tcftato£ 

n. 

151.  The  conftruAion  moft  be  clearly  agreeable  to  tlk 
intention  of  the  teftator  coUeded  from  the  will  and  circtua- 
fiances. 

EvcHs  T.  4/^'      '  15** 

^  15a.  The  teftator  intended  to  give' the  fame  eftate  to  the 

after-bom  fons  of  C.  D.  efquire,  as  to  the  three  prior  boni» 
viz,  an  eftate  in  taH  male  inf  fucceflion. 

Jb.         I579»  15^ 

U'  153.  This  manifeft  mUnAon  (hall  ptevail  againft  mc  w^ds. 

154.  Atcftt- 


S^ttnft*  373 

I  Barr. 

1 54.  A  teftator'a  mtentioD  muft  be  colle&ed  bom  all  the     IntcBtion. 
nrts  of  the  will  comp<ired;  together. 

Frqgmorton  v«  Holyday*         Page  162  2  to  1625 
V,  Supra.    1 541* 

'  155;.  If  the  firil  fheet  of  a  will  was  in  the  room  at  the      p^f^  (^^^  of 
dDe  of  the  execution  and  attcflation,  it  would  be  a  good  will  in  the 
rlUy  and  a  due  execution  of  it,  as  to  the  real  eftate,  as  well  fo<)™' 
i'the  perfonal  eftate 

Bond  y,  SeawelL         1773 

156.  But  if  the  firft  fheet  was  not  then  in  the  room,  a 
hmbt  might  arife  whether  it  was  duly  executed  and  attefted, 
irith  refpeci  to  the  real  eiUte.  Ih* 

157.  Devife  to  A.  and  B.  anv-l  the  furvi?or  of  them^  and      Tenancy  in 
ibe  executors  and  adminiilrators  of  fuch  furvivor,  fhareand  common,  fund- 
hare  alike  as  tenants  in  common,  not  as  joint  tenants ;  this  ^^' 

\$%  tenancy  in  comnion,  in  fee.     The  words  furvivors  and 
Birviyor  relate  to  the  death  of  the  teilator. 

IVilllams  V.  Lefer,         1886 

4  Burr, 

158.  The  rule  laid  down  in  Shi:lky*9  cafe,  that  when  the      Eftatetoan* 
anccftor  by  any  gift,  devife  or  conveyance,  takes  an  eilate  ccftorforlife^ 
lor  life  with  j-cmaindcr  (mediately  or  immediately)  to  his 
bers  in  fee  or  in  tail,  the  word  heirs  is  a  word  of  Hmhationf  , 
snd  the  eftate  of  inheritance  (hall  vcd  in  the  anccftor,  and 
ti)e  exprefs   limitation  for  life  is  of  no  efFed,  was  neither 
(b^eu   nor  difputed ;  though  the  reafon  of  it  has  long 
fince  ceafcd  ;  yet  the  qutllion,  •*   whethdr  a  teftator's  mani- 
feft  intent  may  note,  ntroul  the  legal  operation  of  the  word 
bdrs  as  a  limitation,  and  turn   it  into  the  defcription  of  a 
purchafer,"  remains  Hill  undecided,  and  depending  in  the 
Houfe  of  Lords  in  i*.ay  1 766  ,. 

Perrin  v.  Blake^         ^579  to  2582 

^  1 59*  In  fome  cafes  a  condition  may  operate  as  a  limita-      Condition^ 
tion,  as  where  there  is  a  devife  over,  or  where  an  eftate  Jin»i^tion, 
ift  fee  is  given  to  an  heir  at  law,  upon  condition,  that  it  ^^"^  ^^*''* 
Would  delcend  upon  himfelf  on  his  own  breach  oif  the  con- 
ation. Guliiver  v.  jffifiyf  194I»   1942,  1943. 

(Vide  Ferne  Exec.  Dev.  310,  3c  I.— 2  SalL  570  ) 

16c.  In  the  latter  cafe  a  conditirntl  limitation  would  he      [<]. 
anplied,  although  there  was  no  dt'^ifc  3Y:r»  /^. 

a6i.  But 
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Condition, 
limit  a  turn, 
dcvifc  oYcr. 


I<L 


f.ftitc  tail, 
ccafe  in  p.irt. 


Rt'ftr.iint  of 
mairid're. 


Revocation, 
mai  ri^ge, 
child. 


Heir  mjkle 
ffneial. 


Edate. 


To  child  I* 
ventre,  6cc. 


4  Burr» 

i6i.  But  after  an  eftate  tail  and  no  devife  over,  a  Ui 
tioo  cannot  be  implied* 

Gulliver  v.  Jijbky.        Page  194I9  T942»   I94T 

162.  A  conditional  limitation  cannot  he  impHcd*  imkQ 
neceflary  to  efledluate  the  intention  of  the  teftator.  A 

In  the  pre  fen  t  cafe  fuch  an  implication  would  be  contrafy 
to  it,  for  the  teftator  could  not  mean  that  the  whole  e&ate 
{hoiil^>-  ceafc,  Ih. 

163.  And  a  limitation  that  an  eftate' tail  fhall  ccafe  in 
part  and  not  in  the  whoL ,  would  be  void  in  law. 

Ih,  1941 

• 

164.  That  all  cJaufea  and  conditions  in  wills  in  reftraiot* 
of  maniajjes,  ought  to  be  conlti  ucd  with  the  «tmofl  rigour 
and  (Iri'incfs  ag:\infl  fuch  rcflraint,  and  in  favour  or  the 
perfon  attempted  to  be  icftraincd. 

Long  V.  Dennis.  2055»   ^^51 

^'16  C.  It  is  now  l^ttled  that  marriage  and  a  child,  is  a  rt- 
tocatfon  of  a  derife  of  a  pcrfonal  eilate>  but  no  cafe  has  yet 
holdcn  marriage  alone  t;o  be  fo.  2  x  71 

5   Ihirr. 

J 66.  Whether  a  perfon  '■an  take  as  heir  male  of  the 
body,  wiihoUt  being  alfo  heir  gcnei-al. 

Wills  V,  Bolnur.  2615  to  2628 

157.  Of  all  the  reft  and  refidue  of  his  eftate  whatfocver 
and  whcrcfoerrr  to  his  wife,  her  heirs,  executors  and  admi- 
ntilrators,  is  a  de^ife  of  his  land  to  the  wife  in  fee ;  the  word 
tftate  carries  every  thing,  unlefs  tied  down  by  particular  ex- 
prcfliona.  Roe  v.  Harvey.         2638,  2639 

Cowp* 

168.  A  devife  to  a  fon  of  which  the  teflator  fuppofed  his 
wife  to  be  erfirrU,  when  he  fhould  be  2 1  years  old  ;  but  if  a 
daughter,  then  one  moiety  of  his  eftate  to  his  wife,  and  the 
other  moiety  to  his  two  daughters  {there  being  one  at  that 
time)  at  the  age  of  21  ;  if  either  of  the  daughters  die  be- 
fore that  time,  her  (hare  to  the  fnrvivor ;  if  both  die  be- 
fore that  time,  both  their  /hares  to  the  wife  in  fee  j  if  (he 
die,  her  fliare  to  the  daughters.  The  teftator  died,  the 
wife  was  not  e/ifienf  at  the  time  of  the  will  or  at  his  death; 
the  daughter  died  under  age  and  without  iffue";  the  wife 
ihall  take  the  whole  eftate.  Statbam  v.  BelL         40 

169.  One 
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^169.   One  dcTifes  certain  lands  to  trufteea  in  cafc  his  pit-     Lana«  in  aid* 
bnal  eftate  IhaH  not  be  fufircient  for  the  payment  of  debts^  of  perfbnal 
he.  in  aid  of  it,  and  "  all  the  reft,  refidue  and  remainder  of  *^*"* 
^s  real  and  perfonal  eftate  to  his  wife ;"  the  perfonal  eftate 
grovcd  fufficient ;  the  lands  devifed  in  aid  pafs  to  t&e  wife  by 
mc  refiduary  claufe  ;  fo  if  the  perfonal  eftate  had  proved  dc* 
Kcient  in  part  only,  the  wife  would  have  been  entitled  to  the 
remainder.  GoodiUk  v.  Ktwt.        "P^gt  45 

'7^\  A  devife  of  land  in  England  is  confidcred  in  a  dif-    Roman  law. 
fcrcnt  light  from  a  Roman  will ;  the  latter  being  confjdered 
•ft  an  infLitution  of  the  heir,  the  forrcer  as  a  conveyance  by 
way  of  appointment.  Norwood  v,  Goodright^         90 

As  to  perfonal  eftate  the  law  of  England  has  adopted  the      Perfonal 
Miles  of  the  Roman  teftament.  II.  cft*'^^- 

171.  One  poffeflcd  of  three  fpecics    of  eftates  ia  the     Of  hercdiea- 
county  of  H — ,  viz.  one  by  articles  wholly  executory^  ano-  ^^o*  *^& ''^*^' 
ther  executory  in  parU  and  a  third    (being  an  advowfon)  ' 
compleatly  executed  by  a  recent  conveyance,  devifes  to  his 

wife  as  follows :  all  the  manors,  mefluages,  advowfons  and  • 
hereditaments  in  the  county  of  H — ,  for  the  purchafe  where- 
of I  have  already  contra6bed  or  agreed,  or  in  lieu  thereof 
the  money  aHnnor  by  the  fale  of  my  real  eftate  in  the  county 
of  L—  (with  diredions  for  compleating  the  contra6ls;) 
the  advowfon,  the  purchafe  of  which  was  completely  txc^ 
ctUed  before  the  making  of  the  will,  (hall  pafs  to  the  wife. 

5/.  John  V.  the  B^bop  of  Winton*         94 

172.  Per  Lord  Mansfield.     An  heir  at  law  cannot  be     Difinherifon 
difinherited  by  conjeAurc  |  it  can  only  be  done  by  exprefs  ®^  *^^* 
words,  or  hy  an  implication  which  manifeilly  indicates  the 

clear  intent  pf  the  teftator,  upon  a  fair  conftru6lion  of  the 
whole  contents  of  the  wiU^  to  give  the  eftate  from  him.     lb. 

173.  Devife  to  J.  G.  for  and  during  his  natural  life,  and     Eftate  taii« 
^fter  his  deceafe  to  his  ^irs  and  affigns  for  ev^r,  and  for  want 

of  Aich  heirs  to  T.  E^  his  heirs  and  aifigns  for  ever.     J.  G. 
has  only  an  eftate  tail. 

Morgan  8C  Uxor  v.  Griffiths.         234 

174.  To  make  a  devife  of  lands  without  any  limitation  a  oBtMVlimi"^* 
fee,  .fuch  a  manifeft  intention  muft  appear  that  the  teftator  ^^^  ^ 
iveant  to  give  a  fee,*  as  n^iy  fatitfy  the  confcience  of  ^e  1 

court  19  pvoopHncing  it  fuch.     If  It  is  barely  problematiosli 

the 
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Eonufi  Uw. 
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Pr  frr  I  ption 

futiitfttm  of  iti« 
Urcft. 


luii  due  YoonKKr  fins^  G.  W.  and  G.  and 
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age  or  zr  J'san^  aiio  to  hisvitea 

cttrle  tnc  cnnc  to  gn  ts  ha  ekrtse  &sgfatcn 

fer  ever  ;  and  brs  wnl  fiirrihfr  was  >^a(  ^ 

childrea  t&oald  lioppes  to  &  bcfere 
and  vfdxoQt  fiikr,  dm  their  pwnmt^ 
of  tiie  abo^e  becpcatbed  ytzmMia  to  be 
amcti^ft  rne  re^  tm  hm  fiii  iiiiin^  clinbeut 
afike^     Tbe  ekkft  foo  wai  erf*  age  at  the 
two  of  the  jomgcr  iot»  &d  andcr  age^  &c 
The  MA  Qm  acd  the  three  diBghtoi  are 
with  the  jooager  ioa  to  the  Aaro  of  the  dcceaicd 
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176.  Oae  ieiM  c€  the  lands  of  C  and  G.  ia  fise^  of 
other  kmdt  ia  B.  axid  B.  for  lives  leocwablc  for  ctcr,  aodof 
other  lands  myicr  la£a  fat  three  Inres  with  rcrtrfiocafy 
terms  for  2 1  jaat  £rom  the  ^cath  of  the  furrma^  life  m 
eacfay  and  bemg  himfelf  the  fonriTiag  Cfc  in  one*  derifies 
thus : — anJ  as  tooB  my  nvorUlj  julfiefue^  I  give  to  my  mo- 
ther my  faoofe  and  lands  of  G.  with  the  appmteoances, 
daring  her  natm^  life,  clear  of  any  dnluctioo  ;  and  al£b  my 
lands  of  C.  (fabje^  to  a  rent  payable  thereout)  for  1^, 
without  liberty  of  comnutting  wafle  thereoo»  and  after  le- 
gend legacies  to  relations  (one  of  which  was  the  heir  at 
law)  he  derifes  to  his  mother  all  the  remainder  and  refiJue 
of  all  his  cfiedsy  both  real  and  perfoDal,  which  he  fiiall  &t 
poflenird  of.  The  mother  by  this  rcHduary  daufe  takes  a 
fee  in  all  the  tcftator's  fee  fimple  ellates,  and  the  whclc  of 

his  intereft  in  the  reft  of  bis  real  property,  fubjed  to  the 
chaises  thereon. 

Hogan  V.  yackfon,         299 

177.  Dtftindion  between  the  Roman  law  concerning 
wills  and  our  law  of  devifes.  /2* 

178.  Words  of  perpetuity  10  a  derife  are  tantamount  Id 
words  of  limitation.  Ih,        jo6 

179.  The  diAinflion  between  words  that  denote  onlj  a 
defcription  of  the  fpecific  eftatCi  and  words  that  denote  ^ 
quantum  of  intereft  that  tlie  teftator  has  in  it  is  this;  if  the 

wordi 


Dettift.  ,       377 

of  the  teftator  denote  only  a  defcnption  of  the  fpecific 
date  or  lands  defifed ;  in  that  cafe  if  no  words  cff  limitation  '^ 
ate  added,  the  devifee  has  only  an  eilate  for  life ;  but  if 
the  words  denote  the  quantvm  of  iruereft  or  property  that 
tfie  teftator  has  in  the  lands  derifed,  there  the  *ivhole  extent* 
«f  fnch  his  intereft  paifcs  by  the  grft  to  the'devifee.     The 
^cftion  therefore  is  alway$^  a  queftxon  of  conftniaion  upon 
die  words  and  terms  ufed  by  the  teftator.     It  is  now  fettled 
liat  the  words  all  kit  e/latcy  will  pafs  every  thing  a  man  has  i 
hot  if  the  word  aU  is  coupled  with  the  word  perfinal^  or  a 
kai  defcfifhon^  there  the  gift  will  pafs  only  perfonafiyy  or  ' 
the  fpecific  eftate  particularly  defcribed.     Per  Lord  MatU" 
fdd*  Hogan  r.  Jack/on,         Page  306 

180.  £ffe^  of  introdu£^ory  words  in  a  will— what.      IL 

And  alio  page  356 

181.  iZro/ £^<7/ mean  real  property.  Z^« 

182.  An  objc;f5b*on  that  the  teftator  fxrft  gave  his  mother  .    Eftate  for 
only  an  eftate  for  life,  and  made  it  liable  to  impeachment  .liCer-fee. 
of  wafte,  is  not  fufficiendy  fttong  to  controui  the  operation 

of  fnbfiequcnt  words  in  a  refiduary  daufe,  manifeftly  im- 
porung  an  intention  to  give  a  fee* 

lb.  308 

183.  Devife  to  truftees  in  truft  for  the  ufe  of  the  heirs      TcoaBtsm 
niakof.L  A.  and  in  default  of  fuch  ifTue  to  the  ufe  of  the  c<%miMum^ 
heirs  mJc  of  R.  A.  and  in  default  of  fuch  iffuc  male,  to  the  *J^^^ 
u{e  of  an  and  every  the  grand  children  of  J.  A.  and  S.  M.  traSrdiil- 
as  tenants  in  common ;  a  codicil  fbearing  the  fame  date  of  Srcn. 

the  wiUy)  dired  truftees  to  pay'tne  intereft  and  produce  of. 
his  real  and  perfonal  efbte  to  the  teilator's  wife  S.  A. 
,  and  to  the  {aid  J-  A.  and  R.  A«  during  their  lives,  with 
lurnvorfhip.  Eight  grand  children  of  T.  A.  and  S.  M. 
were  alive  at  the  date  of  the  will.  A  ninth  was  bom  before 
the  teftator  died  ;  twdve  more  were  botn  af^er  his  deceafe, 
and  all  in  the  life-time  of  R.  A.  who  as  well  as  the  devifee 
J-  A.  died  without  iffue.  Held  that  as  the  2f  grand 
children  were  all  alive  at  the  death  of  R.  A.  all  were  , 
tqually  entitled. 

Baldwin  V.  Karvtr.         309 

184,  AH  cafes  on  the  confhiifiion  of  wills  depend  upon 
the  particular  penning  of  the  wHls  themfdvesy  and  the  ftate 

of 
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r  ^^^t"  toat  lias  been 
vords  of  localky  are 
bdj  tbat  tlie  whole 
kods  w3I  pa£b 
addeiL-PfrZW.Afm- 


lg9.  Ok  drwict  iD  kit  cfato,  &c.  in  die  counties  of 
C^bK^Ccr  md  Wmt^^  and  dfcwbcrc  in  the  kingdom  of 
JEje;(£aiJto  tnitccs,  Inljed  to  certain  charges  theteoo,  aad 
lonttatioBt  la  kis  marnage  ftttltmeat^  named  in  />i^  to  fiaad 
Itized  of  the  Sud  eftates  in  GkucrJUr  and.  Wmxefhr^  of 
eUcwhocy  to  oertatn  iifcs ;  kis  eftatcs  in  G.  and  W.  vcft 

the 


TCm^  379 

die  only  eftates  charged  or  meattoned  in  his  marriage  &t« 
llemexU  ;  hut  he  wat  al(b  entitled  to  a  rcveriion  of  certair^ 
Sates  in  the  counties  of  Oxford  and  IVilts,  ^eld  that  thii 
ircverfion  pafled  by  the  words  elfev)hcre  ia  the  kingdom  of 
Bnghtnd.  Freeman  v.  Duke  of  Chanhi.         P*SC   3^3. 

l^p.  D;:vife  to  S,  S.  and  the  helis  of  his  body  law-  Eftatc  tail.  . 
(ipiUy  t<>  be  begotteoy  and  their  heiis  for  ever ;  charged 
vkh  the  payment  of  S/.  /«r  camum^  to  M.  S.  during  her  life, 
but  ia  the  cafe  the  faid  S.  S.  (hall  die  without  leaving  ifluc 
oC  bia  body 9  then  unto'W-  &  and  his  heirs  charged  a» 
iforefaid  ;  and  alfo  with  loo/.  to  A,  B.  within  one  year, 
after  W.  or  his  heirs  (h^U  be  pofTelTed  of  the  lands  dcvifed. 
S.  S*  takes  oaly  an  enate  tail. 

191.  One  devifea  areverfioq  to.  hi^  right  heirs,  and  a&      Rcverfion;-  • 
terw^rds  gives  all  the  relidue  ^nd  rea;iaindei:  of  his  real  an4  '■*^<1'*"7  *!*- 
pcrfi^Dal  eib^t/e  to  A.  B.  ia  fee  ^  the  revcrfioii  does  not  pafs-  ^^' 

lyx.  One  d^vifcSf  ^  as  to  al}  fuch  worldly  e&ale  as  Qqd      aV  mj  C^t- 
ha&  endued   me  wi^,  I  give  as  fottovrs :  I  devife  2^  that  bold  ar  A.  .     \ 
my  jfacUi)ld  a:rfDiagc  lying  in  G,  to  M.  IL   Q*  H-  ^^.  ***^*°^'^*^**"- 
T.  R.  e<^uaUy,  and  aftenvards  a^ongd  other  legacies,  he 
^vcs  ten  fixilUags  to.  his  heir  at  law."    The  devlfees  notiwi^ht 
ftaodiqg  the  intrpdudlory  words,  and  the  diiiDheriMng  1^ 
^cy  to  the  heir,  take  only  au  eitate  for  lifs,  and  are  (^a^!|t9. 
la  Gonunon. 

Dot  V.  Gq/lin.         765 

19)*  To  make  fuch  intFodu6^ory  words  operate  ^  aa  C9n      Id^ 
largen^nt  of  a  devife  of  lands,  without  words  of  UgcuWiQII 
^ded,  they  mi^ft  b«  conncdcd  with  fuqh  devifie. 

194-  The  couft  win  make  grc^t  ufe  of  the  introduf^ion      Intention, 
of  a  will  in  favour  of  the  clear  iatentiun  of  the  tellator,  aa4  ^^*^  ^**^^* 
in  iavour  of  erf  ditors,  to  q^ake  a  rciil  cftat«  liable  to  debt».     ^  *^^*** 

.    It. 

**  I  give  to  one  in  fee  fimple,"  or  "  all  my  cftate,**  arc  tan-  All  my  cftitc, 

tamouat  to  words  of  limitation ;  but  there  muft  be  wprds  UnuiHt^ii. 
w  the  .will  to  controul  the  rule  of  law ;  which  probably  in 
&  variety  of  iufiai\ccs  thw^rtq  the  intention  of  tbt  tcQator* 

195.  One 


Cowp. 
Croia  renuin*       I9f«  One  dcrifcs  hu  laods  to  his  brotlier  for  Hfe; 
^'^  mainder  to  trufteci  to  prefcrre  conthigcnt  rniainden; 

inainder  to  the  firft  and  other  font  of  hu  brother  in  tail 
fttcctfiivcly  \  remainder  to  his  brotber't  daughters  in 
remainder  to  his  foar  fillers  and  a  niece  for  thitir  lives, 
and  (hare  aUke,  as  joint  tenants  in  commony  and  not 
joint  tenants ;  remainder  to  their  Tons  fuccefiiT^  io  taij 
remainder  to  their  daughters  in  tail ;  revetiioD  to  1 
right  heirs  :  Then  he  dcvifes  to  another  fifter,  only  a 
annuity.     The  four  fillers  and  the  niece  take  fetenl 
for  lifei  with  fevcral  remainders  to  their  fons  and  daugiit< 
and  there  are  no  crofs  remainders, 

Pery  v.  Whiter         Page  77* 

Rule  ss  CO  Lord  MamfielJ^-^Thc  rule  is  this ;  wherever  crofs 

irofi  remtia-       mainders  arc  to  be  raifed  by  implication  between  /«/«  and 

^*     ^  moTCf  the   prcfumption  is  in  favour  of  croik  remainden; 

where  they  are  to  be  raifed  between  more  than  twOf  thi 
the  prefunlption  is  agamft  crofs  remainders :  but  that 
fu motion  may  be  anfwered  by  circumftanccs  of  plain 
manifcft  intention  either  way*  Aj 


Croft  remain-        196*  One  devifes  to  his  own  two  brothen  and  his  lifter, 
"*^  and  the  heirs  of  their  bodies  as  tenants  in  conmion,  and  not 

as  joint  tenants,  and  for  want  of  fuch  iifue  to  his  own  right 
heirs  t  and  then  gives  all  the  reft  and  refidue  of  his  ^ goods 
and  chattels,  as  wel]  real  as  perfonal^  equally  between  hii 
faid  brothers  and  fifter,  (hare  and  (hare  alike  ;  the  devifccs 
take  crofs  remainders. 

PhipardN.  Mansfield*         797 

Per  Wllles^  Jufticc.— There  are  few  cafes  which  come 
before  the  court  where  crofs  remainders  are  not  meant  by 
the  teftator.  The  reafon  given  in  the  old  caies  for  not  al- 
lowing the  implication  of  crofs  remainders  between  more 
than  twoy  is  to  prevent  the  fplitting  of  tenures*  A 

Per  jtjhhurfi^  Juftice. — The  leaning  of  courts  ought  al- 
ways,  to  be  in  fkvour  of  crofs  remainders ;  becaufe  that  con- 
flruAion  is  moft  confonant  and  agreeable  to  the  intcntioa 
of  teftators  in  general.  Ih. 

(V.  Butler*%  Notes,  Co.  L.  195.   b.) 

Remote  ttvccw        iq^.  By  a  dcvife  of  all  that  the  teftator's  manor  of  C 
^^*  6tc.   and  alfo  all  that  his  capital  mefluage,  and  all  and 

etery  his  lands,  tenements  and  hereditaments  whatfoefcr, 
fituatCt   and  being,    in    or  near  P.    P.  or  dfewhere,  in 

the 


die  county  of  Gloueefiery  to  his  executors  upon  truft,  to 
Ul  and  divide  the  money  equally  amo.igft  his  younger  chil- 
Iren.  A  remote  rcverfion  in  fee  in  another  eftate  in  the 
bounty  of  Gfouceftsr^  to  which  the  t^dator  was  entitled 
liter  three  eftatcs  taily  was  held  to  path  to  the  truftees. 
':  jitkym  v.  jitlyns.         Page  8q8 

■  t 

:  198.  A  teftatnz  devifed  a  mefluage  and  lands  to  her  el-      Eftate  uil, 

9A  daughter  A.  and  the  heirs  of  her  hody  for  ever  ;  and 

far  want  of  fuch  ifTue  to  her  fecohd,  third  and  fourth  daugh* 

ters  fuccefiively  rn  tail ;  charged  and  chargeable  neverthelefs, 

with  180/.  to  be  levied  out  of  the  firfl  annual  profits,  and 

to  be  divided  equally  amongft  the  three  younger  daughters, 

and  that  the  executors  ihould  liand  feifed  of  the  faid  mef- 

fiageand  lands,  from  the  deceafeof  the  teftatrix,  for  fo  long 

time  as  they  or  their  affigns  (hould  have  raifid  the  fatd  fum ;  • 

Qt  foloog  as  until  the  fame  (hould  be  difcharged  hy  the  faid 

A.  or  her  affigns,  and  irom  and  immediately  after  the  raif* 

ing,  &c.  or  other  payment  of  the  fatd  fum  by  A.  or  her 

heirs,  and  then  that  A.  and  her  heirs  (hould  enjoy  the  faid 

tneOuage,  &c.  for  ever ;  only  allowing  the  three  younger 

daughters  and  a  coufiu,  the  ufe  of  fome  rooms  till  they  were 

married.     Held  that  A.  took  onl^  an  eftate  tail. 

Hanfon  v.  Fyldeu         833 

199.  Where  lands  are  devifed  without  words  of  limita-      FeebjhnpU* 
tion,  and  the  lands  arc  charged  with  a  grofs  fum  \  the  de-  otion. 

vtfte  by  impKcation  of  law  takes  zfee ;  becaufe  the  manifeft 
.  intent  of  the  tefUtor  being  decifive,  and  no  technical  form 
of  words  iieccflTary  to  expreCa-  it.-     The   certainty  that 
the  teflator  muft  mean  a  bounty  to  his  devifee,  is  fufficient 
to  fupply  tlie  want  of  formal  limitation. 

Dof  V.  Fyldes.         841 

200.  But  where  an  exprefs  eftate  for  life,  or  an  exprefs      ^^ 
^te  tail  is  given  m  terms,  no  fuch  implication  can  arife 
fi^m  fuch  charge  only,  lb. 

♦  •  •  •  •         • 

201.  An  heir  at  law  cannot  be  difinherited  by  the  plaincft      Pifinherifctt. 
mteatiott  apparent  on  the  face  of  the  will ;  unlefs  the  eftate 

li  compleatly  difpofed  of  to  foroebody  elfe. 

Denn  v.  Gqflttn.         661 

^i^^  .  ..  RepaUica. 

^v^p2.•  A  i:epub]ication  requires  the  fame  folemnitics  at  the  i^qq^ 

,  fnginal  publication. 

Brady  v.  CuhUt.         35 

203.  Inftance 


SSz 


2C3. 


iifa 


Dm  V.  Skif^MrL        P^c  74  to  79 


trg. 


lenlibk. 


CorcSngeoC 
rcnuuufeit. 


•Tftate  t*iL 


Exemtory 
devife,     ^ 
eftate  in  pof- 
feflion. 


— Tke  ooort  wmj  fnpplir  thcen^ 
M  titty  iMd  a  pbiaiiuail;  bdt  m- 
thcj  caaaoc  do  il.  -A 


JVrLoid 

BOB  Of  CX|*nCBI 

IdiitkitBtlK 


soi|.  Uboor  vfcm  a  prior  dcviic  doc»  opt  opaMe  at*^ 

Btmdford  v.  /ofy.  63  toM 

205.  If  a  tdhtor  hanng  one  difld,  and  Ibppofa^Iiii 
wife  emfiimj  dcv&  kit  cftatc  in  moictieB  between  tte 
cfaaAnen  (if  the  uboro  cfaiU  frocdd  be  a  daugkeer,)  and 
f  be  ^fe,  witti  formaacT  bctwccii  the  diAdm  ab  to  diflir 
Anolcty,  aad  Aal  nmietj  o«er  €0  the  wife^  if  fioth  chiMrCB 
fiiocld  die  before  2I9  widioat  meiitiooifig  the  e^ent  of  tbe 
wife  not  having  a  child ;  the  wife  though  hot  emfem^  Ad 
take  the  #hok  00  the  death  of  the  only  child  before  31 

^ia^cm  T.  EilL  (ib.  C}t<rd.)         65,  ^ 

{V.  lMit^%  Botci,  Giw  Zi/.  298.  a.  Note  259.^-jalt. 
227.) 

^c6.  If  a  teftator  is  in  a  ftate  of  infenfibility  when  hti 
w3!  ii  attefted,  itii  not  executed  within  thie  ncainDg  of  29 
Car.  2.  cap.  3.  ddiovgk  he  be  corporafiy  pttlieBt. 

Right  ▼.  Frkt.         %\^  to  %p> 


267.  If  an  cftafc  ii  devifed  to  Ac  teftrtor^g  iTon  for  lift, 
and  after  his  death  to  the  Ion's  children  and  their  heirs ;  and 
in  c^fe  the  foa  die  without  iflbe,  then  to  the  teftator's  t«t> 
dau^^htersy  then  in  ^  e^  and  their  heirs ;  the  eftate  to  the 
children  of  the  fon,  and  that  to  the  two  daughters,  are  both 
contingent  remainders  in  fee. 

"Goodri^ht  r.  Dunham.  25!  to  2^5 

208.  Under  a  devife  to  ^.  when  he  (hall  be  21  years  of 
Age,  of  the  fee  fimple  and  inherftance  of  S  to  hnn  and  hit 
ihild  or  children  for  ever ;  bnt  if  he  die  before  that  time, 
then  the  fee  fimpte  tind  inheritance  to  *B.  for  evier,  (tf^eft 
lieittg  no  child  of  A.  in  effe.)  A.  takes  only  an  eftate  taiL  ' 

Davte  V.  Steveru.         306,  3 10 

209.  If  there  is  a  derife  to  A.  and  the  heirs  of  hi$1)ody, 
and  for  want  of  fuch  iffiie  to  B.  and  A.  d*e  before  the  ltf« 
tator,  living  iflue>  who  furvive  the  teftator ;  fuch  iflbe 

fiuB 


Ihall  tak.e  nothing,  and  the  limitation  to  B.  (hall  not  be  con* 
-JhraBd  an  exeeutoiy  devife»  but  (h^Q  fcft  io  poiflcfioD,  as  an 
iminediaste  cftate  ,on  the  teftator's  death. 

HwJ^an  V.  Atahrofe.         Page  3259.326,  33© 


JLoM  MarufieU.'^Tht  grea^  objeft  in  qucilions  of 
prQ|>crty  is  'tertalflty  ;  and  if  an  erroneous  or  hafty  deter- 
iDmatoon  has  got  into  pradice,  there  is  more  benefit  from 
•dherixig  to  it,  than  if  it  were  to  be  overturned.  lb. 

(fiee  Cw^on'y.  Cmt^9m.   z  Sir.  1135.     And  Feme  09 
^oif.  l^rm*  181.  249.) 

S I  o.   Abd  this  although  A.  was  the  tedator's  heir  at  law. 

^-        330>  33' 

2ti.  Sy  devife  t6  A.  fbfVhf  remainder  to  trufiees  to      vefteH'rc* 
Ttti»p6i<t  contiagciK  remkmdfers  during  A.'s  life»  and  from  maindcr. 
Md  after  his  deceafe ;  then  to  the  heirs  of  his  body.     A. 
takes  an  efUte  for  life  with  a  vefted  remainder  to  hirafelf  in 
tail  \  the  wbrA^  *«  "beirs  of  thc'body/'  being  words   of  li- 
Ikiifation. 

li'         Sn  to  331 

!P^  ^liBer,  Juft{ce.-^lf  a  teftator  ufe  technical  words, 
and  alfo  other  words  which  manifefUy  indicate  what  his  in« 
'fenftion  wlas  ;  and '(hew  to  a  demonftratioti  that  he  did  riot 
ra^an  -what  the  technical  t^ords  ili:^ort9  in  the  fenfe  which 
ifhe  law  Has  ivi^ofed  upon  them  ;  that  intention  muft  prevail^ 
notwithftanding,  he  has  ufed  fuch  technical  words  in  other 
•phti  oF'thc  ivS.  16. 

21 2.  A  (fevlfe  6f  all  ihe  teftator^s  ted  efhite  in  A.  to  B.      Itftate  mi6ei 
'Airing  :l}fe,  and  ^t  B/s  death  to  the  children  of  B.  with  ^«- 
Temaindcr  t>ver,  ^vcs  ekhcr  an  eftatc  tail  to  B.  or  an  eftate 

fdf  Kfc  to  B.  -with  remainder  in  tail  to  B.'s  children. 

ffodges  T.  AftddktoH.         4T5  to  418 

213.  Antedate  to  A.  for  life  by  a  deed,  and  a  limitation      To  A.  for 
of  the  faiTic*<^ftate  to  the  heirs  of  the  body  of  A.  by  a  wdl,  life,  by  dccd» 
{though  the  ^ate  by  the  deed  was  voluntary  and  moved  '«|jj*indcr  by  a 
from  the  teftator,  and  is  recited  in  the  will,)  do  not  unite 

fo  as  to  give  A«  an  eftate  tail,  but  the  heirs  of  his  body 
^ke  a  contingent  eftate  by  purchafe. 

Doe  V*  Fomuredu.        470  to  491 

214*  A  devife 


384 


ynh 


EKCBtory  dc- 


After  fiulure 
of  iilbe. 


Ofperleiial 
eftate  in  txuft 
Coheifi. 


Will  of  feme. 


Revocition, 
rhattge  of  truT- 
tee. 


After  pnr« 
duLfed  eftate, 
codicil,  lepuJ)- 
lication. 


CootinjErnt 
remaiodcrs. 


Dottgkij, 

'2 14.  A  deviTe  of  a  real  edtte  to  A.  after  a  good 
tory  devife  thereof  to  the  heirs  male  of  the  body  of  B.  and 
Jimited  on  default  of  fuch  iflue,  is  a  good  executory  derilie, 
veiled  either  in  pofTtfCon  on  the  death  of  B.  without  leav- 
ing iiHie,  or  as  a  remainder  after  an  eftate  tail  on  hia  death 
lea^'ng  iffuey  it  is  not  too  remote,  beoaufe  it  miift  Teft  cither 
in  pofleffion  or  as  a  remainder  on  the  death  of  B.  • 

Doe  V.  Fonnarcaum       *  Page  476,  491 

• 

315.  A  devife  after  failure  of  the  iflue  or  heirs  of  A. 
without  any  previous  limilatit>nto  fuch  iffoe  or  hein»  b 
▼Old  in  its  creation.  .     .     /^.  48S 

If  after  a  preceding  limitation  to  fuch  iflue  or  heira»  it  it 
not  void,  •'....         73.         484 

(7^.  in  note.) 

2 1 6.  A  devife  (or  oonveyance  in  truft)  of  perfooal  ef- 
tate tb  one,  and  the  heirs  of  his  body,  vefts  the  whok 
intercfb  in  him.  JL 

21  J,  The  will  of  z/enu  ca^ertf  authorized  by  apower  ia 
her  marriage-fettlement,  cannot  be  given  in  evidence  to  (hew 
a  title  to  perfooal  eilate,  'till  it  is  proved  in  the  ccdefiaftkal 
court. 

Stone'yf.  Forjjfih,         681  to  683 

218.  A  change  merely  of  the  legal  eftate irom  onetmftee 
to' another,  if  not  a  revocation  of  the  will  of  cejivik  qm^  truJU 

Doe  V.  Pott.         691^  69^,  65^ 

2 19.  A  teftator  having  devifed  all  the  refidue  of  his  eftat^ 
of  what  nature,  kind,  or  quality  whatfoever,  and  having  aC> 
terwtirds  purchafed,  and  been  sidmitted  to  a*  copyhold  eftate, 
and  having  furreodered  it  to  fuch  ufes  as  be  ibguld  by  hiskft 
-.win  and  writing  limit  and  appoint ;  and  having  then  made  a 
codicil  to  his  wiH,  attefted  by  three  witnciFes,  reciting,  th^t 
having  made  his  wiM,  and  altering  fome  of  the  legadea 
therein,  and  then  ratifying  and  confirming  all  and  every  the 
gifts,  devtfes,  and  bequefts,  contained  in  hia  (aid  w9,  not 
thereby  altered  ;  the  copyhold  eftate  pafles,  the  codicD  ope* 
rating  as  a  re-publication,  and  bringing  the  wiU  to  the  date 
of  the  codicil. 

Ih*         690,  691 

220.  By  a  devife  to  A  and  B,  for  their  lives,  and  the  life 
oT  the  furvivor  ;*  but  in  cafe  B  (hould  marry  and  have  tffue, 
then  after  the  death  of  A,  to  B  and  her  heirs ;  but  if  B 
ftiQuId  die  unmarried  and  without  iifue,  then  to  A  and  her 

heirs. 


S)ebffe/  385 

hears.— A  and  B  take  a>  joint  eftatefor  life,  with  contingent 
icniainders  in  fee  to  each,  10  the  alternative. 

Goodtttle  V.  BilRngton,         Page  725  to  729 

Per  Lord  MansfieU^-^lt  is  perfe6U7  ^^^  *"^  fetticd,  that 
where  an  eftate  can  take  efied  as  a  remainder,  it  (hall  never 
be  conftrued  to  be  an  executory  devife,  or  fpringing  ufe. 

3. 

(Vide  Feme  on  Cohtingent  Remainders,  laft  edition,  page 
1 1 ,  his  diftindion  between  fuch  conditional  limitations  as 
are,  and. fuch  as  are  not  remainders,  and  his  obfervations  on 
Mr.  Daufiiu's  note  in  this  cafe.) 

(Vide  diftin6iions  between  a  cofuSiiorif  a  remainderf  and 
a  ^trndttiotud  imitation,     Butler' %  notes,  Co.  UU*  203.  b.) 

.231.  Jiiftancc9  where  words  in  a  will  fufficient  to  pais  a      g<^,,^.^,q^  • 
fee-fimple,  are  retrained  bj  fubfequent  words  to  mean  an 
eftate-tail. 

Goodright  V.  Dunham.         253,  254^  729 

(Vide  Feme  Con»Rem.  laft  edit*  552.-3  Jpum^  and^^A 
4S49  &  488  in  note.) 

22*,  By  this  devife,  viz.  **  I  give  and  devife  to  A,  her  All  my  lands 
bdrs  and  ailigns  for  ever,  all  my  lands  at  B,^*and  I  give  at  A. 
and  bequeath  to  A.  aforefaid,  all  my  lands  at  C, — A.  only 
t^kes  an  efbite  for  life  in  the  lands  at  C»  and  the  reveriioo 
ihall  defcend,  altho'  the  will  begin  with  thefe  introductory 
wor^, .  <<  For  thofe  worldly  goods  and  eftates,.  wherewith  it 
hath  pleafed  God  to  blefs  me,'' — and  contain  a  legacy  of  is. 
to  the  heic:  at  law* 

Right  V.  Sidebotham.         730  to  735 

Per  Lord  Mansfield. — I  believe  that  in  almoft  every  cafe' 
where  by  law  a  general  devife  of  lands  is  reduced  to  an  e^^e 
for  life,  the  intent  of  the  teftator  is  thwarted.  Ordinary  peo- 
ple do  not  dKUnguiHi  between  real  and  perfonal  propeity  ; 
expvefs  limitation,  .or  words  tantamount,  are  neceflary  to  pafs 
an  eftate  of  ihhentance.  "All  my  eftate,"  or  **aUmy  intereft," 
win  do,  but  "  all  my  lands  at  fuch  a  place,"  are  words 
merely  defcriptive  of  local  fituation,  Jb. 

123.  So  tho'  a  win  begins  with  like  introductory  words,  '    i^ 
,    and  then  the  teftator  gives  afl  his  freehold  tenement  lying  in  * 
G.  to  A.  B.  and  C. — "  to  them  my  fitter's  fons,"— -and  then 
^"^^g  (cverAl  pecuniary  legacies  leaves  ics.  to  his  heir  at 
Vol.  I.  Bb  law; 


3S6  DebiQ^ 

law ;  A.  B.  aa4  C.  ttac  pn^Y  f<>r  Ufc»  an4  the  reyer&oa  <kf- 
cends.  /i^i^i&/  v.  Sidthtbam.         Page  731 

Douglas^ 
All  my  lands        2-24.  So  if  after  a  fitnilar  intrcK}u£^ion,  the  tedator  gives 
at  A.  all  his  real  eftiate  to  faiswife  for  life,  and  to  htafon  P.  alter 

his  wife's  deatli,  all  his  land  at  W«  and  among  iereral  lega- 
cies 5^  c^dti  to  all  his  grand  children,  among  whom  were  his 
lictr  at  law. — P.  (hall  only  take  the  land  at  W.  for  life,  and 
the  reverfion  fhall  dcfccnd.  Ih,  732*  733 

All  hiy  right,       2  25.  By  a  devife  of  *'  all  the  right,  title,  and  lateieft  whidi 
tiik,  &c.  in  A.  J  now.  hayC)  and  all  the  term  and  terms  of  years  which  I  now 

have,  or  may  have  in  my  power. to  difpofe  of  after  my  death, 
in  whatever  1  hold  by  leafc  from  Sir  J.  F.  and  alfo  the  houle 
called  the  Bell  Tavern,"'— The  fee-fimplc  in  the  houfe  called 
the  Bell  Tavern,  paiTcs.  -^^733 

id.  236.  •«  All  my  eftate,"  or  "all  my  intertft,'^  arc  taotl- 

mounl!  in  an>  exprefs  devif^  in  fee. 

Ih.       734 

Id.  2^7.  But  a  dcvlfe  of  "all  my  cftatc  at  A,"  only  paflci 

an  eilate  for  liie>  A. 

Difinherifon.        228.  Words  in  a  will  tending  to  difinherit  the  heiir  at  law^ 
.'     '  will  not  have  that  cffct^,  imlefs  the  cftate  is  eompktely  de- 

viled to  another.  /J. 

Heir.  2^9.  Inftances  where  the  word  "  heirs," » fhal!   Ke  cm- 

ftrtied  to  mean  heirs  of  the  body  , 

Goodfight  V.  Duniam,  253, 154,  &c 

Limitation*         ^^^^  ^h^rc  "  heirs  of  the  body"  are  words  of  Kmrti- 

tiou- 

Hodgfon  \.  Amhrofc,  326  to  331 

fiirchafe.  ^'l*'  Where  words  of  purchafe. 

Doe  V.  Foftnereau,         470,  491 

Shdly's  cifc.       232.  Obfervations  on  the  rule  in  JlM^'s cafe.  472  to  474i 
478,  480,  483,  488, 489,  490.  A 

('.Vide  Remarks  "  on  Mr^  Douglas's  obfervations,  Fem 
Coniing.  Rem,  bft  edition,  page  103.  The  fhort  amOont 
of  this  rule  is,  that:  no  man.  fhall  raife.  in.  another  an  eftatc 
of  inheritance,  and  at  the  fame  tim^  >&akc  the  heirs  of  that 
pe*ibn  purchafers.     2k.  \i$) 

233.  The 


Douglas.- 

afjj.  The  rule  does  not  hold  where  the  e/late  for  Itfi  is  m 
dne  convey  anee,  and  the  Rndtatlon  to  the  heirs  in  another. 

Doe  ▼.  Fomiereau*         Page  490 

(Vide  Hargrav^^  obfcrvations  00  the  rule  in  Shelly* %  cafe^ 
574»  575>andF«-w  on  Contin.  Rem.  lail  edit.  295.-^ 
JSvlhr' $  noic$f  Co.  Lit.  ^'j 6.  b.) 

234.  In  wills,  conditional  limitations  are  all  either  contin-      Conditional 
gent  remaindersy  or  executory  devifes-  Umiudon» 

Oootkitie  y,  BilRngton.  (in  note)         727 

235.  In  general,  if  an  eftate  is  given  indiefinitdy,  withbut 
words  of  limitation,  an  intereft  for  life  pafies. 

I  Dumford  and  Eafl. 

236  Where  the  teltator  was  feized  of  an  undivided  moiety  All  lands  in 
of  three  tenement^  in  A,  and  alfo  of  the  revcrfion  in  fee  f«catA. 
expe6kant  on  the  death  of  J  S.  of  the  .other  moiety,  and 
alfor  feized  of  lands  leafed  on  lives  in  B,  and  of  feveral  other 
lands  in  C,  and  devifed  to  N.  P.  adl  that  his  part,  pur^jart 
and  portion  of  and  in  the  tenement  called  A,  and  alfo  all  his 
other  lands  in  fee-fimple^  iituate  in  B.  and  the  reveHioni  and- 
ronainder  thereof, — the  whole  of  the  tcftatoPs  eftate  in  A, 
whether  in  pofKffion  or  reverfion,  palTed  to  N.  P. 

Doe  on  Demife  Phillips  v.  Phillips.         105 

237.  A.  devifed  lands,  in  truft  to  pay  the  rents  and  pro-      Tofeme,  fr«r 
fits  to  his  daughter  (whofchufband  was  then  hving,)  for  her  from  controul 
life,  ■otwithftanding  her  coverture,  and  not  to  be  fubjcd  to  °^  haron, 

the  controul,  &c.  of  her  hufband,  nor  liable  to  any  debts 
which  he  had,  or  fhouki  contradt ;  afterwaitls  the  devifor 
niade  a  codicil,  taking  notice  of  the  death  of  his  daughter's* 
hufband,  wherein  he  ratified  and  confirmed  by  his  faid  will.— « 
The'  daughter  is  entitled  under  this  devife,  to  thq  rents 
and  profits,  &c.  free  from  the  controul  of  any  future  huf- 
band. 

BeahU  V,  Dodd.         193 

238.  Where  the  tefbtor  had  three  fillers,  (one  of  whom      Condition,  11- 
was  fflanied,)  and  devifed  lands  to  truflees  and  their  heirs,  »iution. 

ui  truft,  that  they  and  their  heirs  (hould  during  the  life  oft 
the  married  fifter  receive  the  redts  and  profits,  and  pay  the 
(anve  to  two  other  lifters,  their  heirs,  and  affigns,  aiid  from 
and  after  the  deccafe  of  the  hufband,  in  caie  the  married 

B  b  2  fifter 


388 


C«iulitIon, 
nurrU^c. 


fifter  fhould  be  then  living,  to  the  ufe  of  the  three  iiften 
fevcraliy  in  thirds  for  life,  with  feveral  remaindetB  to  tbar 
firll  and  other  fons  in  tail»  remainden  to  the  daughten  u 
tenants  in  common,  with  crofs  remainders  between  the  fiften 
on  default  of  iflue  of  their  bodies  rcfpefiivelyy  rcniaiodcr 
over  in  tail.  The  condition  of  the  married  fiiler  funriving  her 
hiifband  is  not  annexed  to  any  of  the  h'mitations  fabfcquent 
to  the  limitation  of  the  h'fe  eftate,  and  the  remainder  mia 
in  tail  may  alone  make  a  good  tenant  to  the  precipe  upon 
the  death  of  tiie  three  fifters  without  iflue,  notwfthibii£ag 
the  hufband  be  then  living. 

Norton  v.  JVhUtaker.         Page  346 

I  Hurit/orJ  Arid  Eqfi. 

239.  Under  &  devife  to  a  wife  for  life,  provided  (he  re- 
mains a  widow,  but  in  cafe  (he  marries  a  fecond  hu(band, 
then  to  J.  S.  when  he  (hall  attain  his  age  of  23  yean, 
the  wife  has  an  abfolute  eilate  till  J.  S.  is  23^  tho'  &e 
marry  before. 

Doe  on  dem.  Dean  and  Chapter  of  WeJInunfier^  and  others 
V.  Freeman  Cff  Ux^  589 

Per  AJhhurJl^  J. — It  is  a  fettled  principle,  that  limitatioitt 
in  rcftraint  of  marriage  arc  not  to  be  ^voured,  wherever 
an  edate  is  given  to  a  widow  for  life,  provided  (he  (hall  not 
marry,  unlefs  there  be  a  devife  over  immeMately  y  it  is  mcrc]j 
in  terrorem*  Ih, 

240.  Where  the  teftator  gave  and  bequeathed  to  A.  hJi 
eftate  at  B.  and  the  reft  of  his  elFecU,  fumitui-c,  cftates,  read 
and  perfonal  to  C— A.  took  the  eftate  at  fi.  in  fee. 

Holdf rift  dem.  Cowper  ^^  Martin,        411 

Ptr  Buller^  J. — ^The  word  eftate  is  the  moft  greneral  word 
that  can  be  ufcd,  it  \%  genus  generaVtfJtmum.  /J- 

Ejiau  carries        ^4 '  •  ^^^  ^^rd  «  eftate"  of  itfelf  carries  a  fee,  and  wordi 
a  fee.  of  reftraint  muft  be  added  to  make  it  carry  lefs.  ^* 

^  242.  Where  there  is  an  ezprefs  limitation  of  a  chattel 
by  words  which  if  applied  to  a  freehold  would  create  an 
eicpreft  eftate  tail,  the  whole  intercft  vefts  abfolutely  in  the 
firft  taker,  and  a  limitation  over  of  fuch  a  chattel  is  too  re- 
mote to  take  cffe^. 

Doe  dem.  Lyde  r.  Lydie       $9^ 
(V.  Hargrove^  Co,  Lit,  20.  a.) 

^43.  W 


flu  eftate  at 
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I  J}un^(nrd  and  Eafi. 

243.  But  where  there  is  no  fuch  ezprefs  legal  limitatioo»      Limiution  of 
the  court  will  coniider  the  meaning  of  the  teftator.  chattel. 

Doe  dem*  Lyde  v.  Lyde*         Page  596 

244.  So  that  where  a  term  was  bequeathed  to  G-  L.  for  Id* 
b'fe,  and  after  hi«  deceafe  to  Margaret  his  wife  for  life,  and 
alter  the  deceafe  of  the  furvivor  to  the  children  of  G.  L. 
(hare  and  (hare  alike,  and  if  G.  L.  died  without  iffue  of  his 
body>  then  to  R.  L-  for  life,  and  after  his  deceafe  to  Mary  ^ 
his  wife  for  life,  with  remainders  over — the  limitation  to 
Mary  was  held  good,  G-  L.  dying  without  leaving  iffue, 

and  R.  JL.  dying  during  his  Hfe.  Z^.         596 

Per  Bufkrj  J — A  diftin6tion  has  been  taken,  that  in  the       Dying  with^ 
cafe  of  a  bequeft  of  a  term  or  chatteF,  the  words  "dying  outiffuc. 
without  ifTue,*'  (hall  be  confidered  with  a  double  afpe^  com- 
prizing  two  contingencies ;  the  one,  if  the  perfon  die  with-, 
out  leaving  ifiue,  the  other  if  he  die  leaving  ifTuc,  which 
afterwards  die  without  iffue.  Hf. 

.  245*  A  devife  to  the  right  heirs  of  hu(band  and  wife,  is      Right  hein  of 
a  devife  to  fuch  perfon  as  anfwers  the  defcription  of  heir  to  ^^•*  an4/r«rr. , 
both,  namely  a  child  to  both,  and  if  no  preceding  eflate  be 
given  to  the  father  and  mother,  fnch  child  fhall  take  as  a 
purchafer. 

Roe  dem.  Nightingale  v.  partly.         Page  630 

246.  Where  the  perfon  to  whofc  right  heirs  an  cftate  is 
limited,  takes  no  eftate  himfelf,  there  his  right  heirs  fhall 
take  as  purchafers.  73.  634 

247.  (V.  Feme  Conting.  Rem-  lajt  Ed,  p.  87,  &  455, 
and  Gilbert's  Tenures^  256.  3  D.  and  jS.  763.) 

2  D'umford  and  Eqft* 

248.  Where. there  is  an  efbte  limited  to  a  perfon  for  ^f^^c  tJtU. 
Itfc,  with  remainder  to  the  heirs  of  the  body  of  fame  perfon, 
it  is  an  eftate  tail,  but  the  limitation  of  the  remainder  mull 
l>c  to  the  heirs  of  the  body  of  that  perfon  alone ;  therefore 
if  an  efhte  be  limited  to  A.  for  life,  remainder  to  the  heir& 
of  the  bodies  of  A.  and  B.  it  is  not  an  eftate  tail. 

•     Denn  v.,  GiJiot.      '   435 . 

249.  If  an  eftate  be  limited  by  deed  to  hnfband  and  wifcj    .  ^M*  ***^  ®° 
and  the  heirs  on  the  body  of  iht  wife  by  the  hufband  to  be  ^' 

.  begotten^  both  have  an  ^ftate  tail.  /3.         43 1 

250*  But 
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t  Dumford  and  Eafl. 

250.  But  if  the  remainder  be  limited  to  the  heirs  of 
tbe  bod^  ckf  the  wife  by  the  hufband  to  be  begotten,  the 
eflate  tail  vefta  in  the  wife  folely. 

Bemn  ▼.  Gillaf,*        Page  43 1 

fer  AJbhwrJf^  Juftice. — Thi*  queftion  depends  on  pofiti^c 
determinations  rather  than  on  reafonine.  If  the  words  of 
this  HmitatioQ  had  been  '*  the  heirs  of  dhe  body  of  the  wife 
by  the  hufband  to  be  begotten/'  the  cafes  would  be  in  faror 
of  the  plaintiffy  but  as  the  word  is  on^  and  not  of,  all  the 
determiiiations  arc  the  other  way.  IK 

▼Tfe executed,      251.  A   dcvifc  to   truftees  in  truft  to  receive  rents  and 

fuVr.^ucntliaii.  profits  during  the  life  of  A-  and  that  fuch  rents  and  profits 

utKui.  ^^Q  y^  applied  for  the  fubfiflance  and  maintenance  of  the 

faid  A.  during  his  life,  is  not  an  ufc  executed  in  A.  and 

(rannot  unite  with  a  fubfequent  legal. limitation  to  the  heir& 

of  the  body  of  A- 

Silve/Ier  ▼.   JVtlfoH'         444 

Linntatloa,         252.  If  a  term  be  bequeathed  to  A.  and  his  lawful  heirCf 
teiB.  if  he  die  and  lea^  no  lawful  heirs,  then  to  B. ';  the  HmiCation 

to  3.  is  good. 

Goodtttk  V.  Pegdfn.  720 

Per  Lord  Kenyan^  Chief  J. — A  limit?tmn  over  may  take 
efPe^  if  the  conti.ngenpies  on  which  it  depends  mnft  happen 
within  a  life  or  lives  in  being,  and  twenty-one  years  after- 
wards ;  but  whei^  the  particular  words  confined  it  to  dying 
without  ffiie  at  the  time  of  the  death  of  the  peifon  to  whom 
the  bequeft  is  made,  it  nev^r  was  doubted  that  the,  Hmita- 
tion  over  was  good. 

Arrurtcn.  ^53-   A.  l^ing  tenant  fo^  year^  of  aq  houfe,  g^tiens, 

apcc»  dcfcrip-     ftables,  and  coal  pen,  bequeathed   in  the  following  words, 
tion.*  "  1  give  the  houfe  I  live  in  and  gardens  to  B."  the  fta^e% 

and  cpal  pen  oqcupied  by  A«  together  vrith  the  houfe, 
palTed  without  being  exprefsly  named,  tbo'  the  tcftator  ufrf 
them  for  purpofes  of  trad?  a^  well  a?  for  the  conrenicsice 
of  his  houfe. 

I)q€  ?.  Colttm.         ^q8 

I^j^  254.  By  a  bequefl  of  an  houfe,    it  13  in  general  to  be 

prefumcd  that  the  teftatcr  meant  to  pafs  every  thing  which 
was  occupied  by  hipn  with  it  as  proper  and  convenient  for 
the  occupation  of  the  houfe,  tho'  the  word  appurtenances  he 
not  added.  Ih.         50a 

P^ 


z  jDuru/orJ^aaad  Eafi. 

Per  BuUery  J  — In  conftruing  wills,  wc  do  not  look  af 
technical  words  fo  much  as  the  tcftator's  intention,  which 
can  only  be  collc£led  from  the  whole  will.  In  determining 
nrhat  pafles  under  a  bequeil,  it  is  material  to  confider  the 
fitoation  of  the  devifor. 

Doe  V.  Collins »         Page  502 

255-    The  word  "   eflates"  in  a  wmII,  will  carry  the  fe^,       EftoUs^^ny 
unlcfs  coupled  with  other  words  which  (hew  a  different  in-  a  fee. 
tcntioD. 

Fletcher  y.  Smiton*  656 

1^6.  The  word  "  eftatci,"  2»  equivalent  to  •*  eftatc." 

Per  Lord  Kenyan,  Chief  J. — The  word  eftate  may  be 
fo  coupled  with  other  words,  as  to  explain  the  g\?.n€ril  fenfe 
in  which  it  would  ntherwifi:  be  taken,  and  to  confine  it  to 
mean  fartns  and  tenements-^as  an  eftate  in  the  ocdupation 
of  any  particular  tenant.  Ih, 

3  Dumford  and  Eafi. 

257.  A  devife  to  truflees  till  A.   (hall  attain  the  age  of    "  Vcftcd  in^ 
24,  ai>d  when  he  fhall  attain  that  age,  to  him  in  fee,  gives  "''eft- 

him  a  veiled  intereS  which  will  defcend  to  his  hetre,  thd' 
he  die  hefore  24.  -  ' 

Doe  v.  Lea^     H.  29  Geo,  3.         41 

•  ... 

Per  Ajhhurjly  J.— Had  the  devifor  ufed  thefe  words,  "  //"M, 
L.  fhall  attain  the  age  of  24,"  that  would  have  made  it  a 
condition  precedent,  and  no  interefl  would  have  veiled  in 
hihi,  unlefs  he  had  attained  that  age,  Jh. 

258.  Under  a  devife  to  A,  for  life,  rema:hder  to  his  iirfl      Bflatc  life. 
and  other  fons  in  tail  male,  remainder  to  the  ufe  of  all  and 

every  the  daughters,  &c.  as  tenanti  in  common,  and  in  de? 
fault  of  fuch  i2ue  to  the  right  heirs  of  the  devifoi* ;  an  only 
daughter  took  only  an  eftate  for  life,  on  the  death  of  A, 
^thout  a  fon. 

Hay  V.  The  Ea^l  of  Coventry*     H.  29  Geo*  3.         83 

259.  By  a  detife  to  S.  f^ajb,  fon  of  T.  and  M.  Najh^      W. 
for  Kfc,  remainder  to  the  tniHees,  &c.  remainder  to  the  firfl 

and  other  fons  of  S,  Na/h^  and  the  heirs  male  of  his  and 
their  bodies  refpedUvely,  and  for  defauh  of  ifTue  to  the  ufc 
of  all  and  every  the  daughter  and  daughters  of  the  faid 
T.  Najhy  on  the  body  of  the  faid  M.  bis  wife  begotten 
and  to  be  begotten,  and  f^H:  defauk  of  fuch  ifFue  to  the  ufc 
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rzrur  T.  Era£a%,     JL  29  Grv.  J.  146 

»«L«ice,5ce  ^^j*  -^  cttE^  cf  sH  tLc  nti^,  rc£-i£ce,  and  reiEsaiadcr  of 

^7  m^i'  "  -^  tfar  dK^ricr  ft  bkc»  kcrcdlizizciUiv  |ro«^  chatika.  and  per- 
ineal c£ace.  ii-'f  Sc^x'cs  aed  fineral  cxpecccs  /via^  thtretM 
/^'z..',  cc.-:-Try>  die  i^c  c«£  ail  tl.c  dcntbr's  real  cHatc — for  tke 
ioDiCL  wh'cL  b  :o  aiiwrx  iboie  deBawift  ought  to  be  as  anipk 
as  poiE'i'ur. 

D^  JL  Pmimtr  t,  Rkkerdt.     T*  29  Gm.  3.  356 


fVre£t»*  264.  Whetlicr  the  word  ^  hcxcditamcott,''  is  fufficicnt 

to  carrj  a  £cc.  ^wrr.  360 


p-«::.u. 


265.  If  an  c(bte  be  derifcd  to  B.  the  wife  of  A.  (or 
Itfcy  rcmatodcr  to  traftees,  2cc  lemaiadrr  to  the  chfldrm  of 
A.  and  B.  acd  their  heirs  for  ever,  to  be  equaUy  divided 
among  them ;  and  if  but  ooe  diild*  to  fuch  only  child,  and 
his  or  her  heirs  for  ever,  and  for  dc£uilt  of  fnch  ilFae,  re- 
traindcr  over,  suid  at  the  death  of  the  deviA>r,  A.  and  B. 
have  no  child,  the  eftate  limited  to  their  childreii  is  a  con- 
tingent remainder  in  fee,  which  on  the  birth  of  a  child  will 
vcft  in  that  child,  fabje^  to  open  and  let  in  thofe  who  may 
be  born  afterwards,  and  the  remaJGdcrs  over  will  be  defeated 


by  that  cftate  becoming  vcftcd.  In  fuch  cafe  the  wordt, 
**  f#r  default  of  fuch  iffuc,"  mean,  **  for  default  of  fiich  chil- 
arcn/'  Doe  v.  Perryn.     M.  30  Geo.  3.         Page  4*44 

3  JDurnfard  and  Eqft*  * 

266.  'An   executory  devife  is  tranfmifiable,   aifignable,      ^J^^^^^^ 
dcfccndiblc,  and  devifablc.  abk.  ic 

yonei  y.  Roe  m  Error.     H.  29  Geo*  3.         94,  95 

267.  A  devife  to  M.  L.  the  tcftator*8  daughter  for  life, 
remainder  to  the  children  of  her  body  btgotten,  and  the'r 
heirs,  and  in  default  thereof,  to  W.  L.  the  teftator's  fon  in 
fee ;  M.  L.  died  without  children,  after  W.'L. — Held  W.  L. 
look  a  veiled  remainder  which  was  devifablc  in  the  life  time 
of  M.  L. 

Ives  V.  Legge  in  Chancery^  1 743,         488,  «. 

268.  A  devifed  to  B.  for  Hfe,  remainder  to  C.  for  99 
years  if  he  ihould  fo  long  h*ve,  remainder  to  the  heirs  of 
the  body  of  C.  the  remainder  to  the  heirs  of  the  body  of 
C*  viras  held  a  contingent  remainder,  and  not  an  executory 
devife,  and  was  defeated  by  C's  furviving  B.  there  being 
)io  preceding  eftate  of  freehold  to  fupport  it. 

Doe  d.  MuJeUs.  Morgan.     T.  30  Geo^  3.       763 

Per  LfOrd  Kenyon^  Ch.  J. — The  rule  laid  down  by  lord 
Hale  IS,  that  where  a  contingency  is  limited  to  depend  on 
an  eilate  of  freehold  which'  is  capable  of  fupporting  a  remain- 
der, it  (haH  never  be  conftrued  to  be  an  executory  devife, 
but  a  contingent  remainder  only,  and  not  otherwife.         Pj. 

4  Dumford  and  Eafi, 

269.   A.  devifed  to  his  fon  B.  for  life,  remainder  to  truf-      Contingent 
tees  during  B's  life,  to  preferve  contingent  remainders,  ne-  remainder,  fvp> 
verthelefs  to  permit  B.  to  receive  the  rents  and  profits,  re-  P*^"^* 
mainder   to  the  BHl  and  other  fons  of  B.   in  tail  male, 
remainder  to  C.  with  a  provifoe  that  if  B.  (hould  fuccecd 
to  the  eftate  of  D.  the  limitation  of  A's  eftate  to  B.  fliould 
ceafe,  and  the  next  in  remainder  ihould  take  as  if  B.  were 
dead ;  B.  fucceeded  to  D's  eftate  befdre  he  bad  a  fon.    Held  . 
that   the  limitation   to  the  truftees  continued   during  the      Ltmitationi 
whole  of  B's  life,  fo  as  to  fupport  the  contingent  remain-  to  ttvfteei.    ' 
ders. 

Doe  d.  Heneagev.  Heneage.     M,  $1  Geo.  3.         13 

270.  Under  a  devife  to  A.  for  life,  and  after  his  deceafe      £f|ate  tail 
to  and  amongft  his  iflue,  and  in  default  of  ifTne  then  orer  ; 
A.  takes  an  ^te  tail. 

Doed.  Bbndfordy.  jlpRn.     M.  31  Geo»  3.         8a 

271.  In 
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4  Diirnford  and  Eafi, 

271.  In  order  to  give  effe^  to  the  (fevtfor's  general  w 
tcot,  the  couit  win  overlook  a  particular  intent  inconfiftcol 
th«?rcwith. 

Doe  d.  Blondfordy,  jipTtn.     ilf.  31  Geo.  3.        Page  %z 

272.  A.  dcYifed  his  real  and  perfonal  eftates  to  hi9  wife 
for  lifcy  and  dire&ed  part  of  the  perfonalty  to  be  fold  after 
his  wife's  death  by  the  executor,  and  divided  between  O.  D. 
£.  F.  and  G.  he  then  gave  two  annuities  to  H.  and  X.  to 
be  paid  by  his  executor  out  of  his  whole  eilate,  and  to 
commence  after  his  wife's  death,  and  he  then  devifed  tbe 
remainder  of  the  profits  after  his  wife's  death,  and  after  the 
yearly  payments  to  the  annuitants  out  of  his  whole  eilate» 
to  B.  C.  and  D.  equally  (hare  and  (hare  alike ;  held  that  the 
executor  took  a  fee. 

Dof  d.  Bendy  v.   IVoodboufe.     M-  3 1  Geo.  3.  89 

273.  A.  devifed  to  B.  preacher  of  the  mectiag-hoofe  of 
C.  for  life,  OQ  condition  that  he  fliould  eonvey  the  premises 
to  truilecs  to  takf  pl^ce  after  B's  death,  for  the  uie  and 
fupport  of  the  preaching  the  vfot6.  of  God,  at  the  meeting- 
houfe  for  ever ;  and  iu  cafe  the  preaching  there  (hould  he 
difcontinned,  then  over  to  a  charity  fcbopl'*:^hekl  that  B. 
took  an  cflate  for  life,  tho'  the  devife  over  after  his  death 
vould  be  void  by  itat.  qG^.  2.  t.  36. 

Ihe  V.  Aidridge.     £i  $1  Geo.  p  264 

'274.     iuue  is  either  a  word  of  puTchafe,  or  littitatioo,  as 
will  bed  effeduate  the  dcvifor's  intx^ntions. 

Doe  V.  CoiJis.  T'.  31  Geo.  3.         294 

27c,  .Therefore  where  A.  devifed  his  cftatc  to  his  two 
daughters,  to  be  equally  divided  between  them,  one  moiety 
to  one  and  her  heirs,  and  the  other  moiety  to  the  other 
for  life,  and  after  her  dcceafe  to  the  iflue  of  her  body  and 
their  heirs  for  ever,  and  fhe  had  one  child  living  at  the  tiirc 
of  the  devife ;  the  fecond  took  only  an  cilate  for  life,  with  a 
Tcmaindcr  to  her  children  as  pnrchftfers.  JS. 

276.  Under  a  devife  to  A.  :*nd'his  heii-s,  bat  if  ht  die 
withrut  fettling,  cr  diipofing  of  the  ftme,  or  without  iflue, 
then  over ;  A.  may  fettle  the  el^Site  in  his*  lift-thne,  and  de- 
feat the  limitation  over. 

Beaehtro/I  v.  Brocme.  M.  3*2  Ceo.  3.         441 


BcatK€>C  dc^  277.  A.  devifed  to  6.  and  the  heirrof  hef  be^y,  and  for 
irifee,  in  life-  default  of  foch  i^e,  then  over;  B.  died  in  the  life-time  <HF 
t^of  <kYifor.    ^  and  then  A.  by  a  codicil  confirmed  hi*  w4ll;  hdd  that  the 

heir  of  B.  took  AOthing,  tho'  it  appeared  that  A.  Jcnew  of 

the 


the  death  of  B.  and  of  the  birth  of  her  foo,  before  he  made 
tbe  codicil.  , 

Dotd,  Turner  v.  Rett.  £-32  Geo,  3.        Page  601 

4  Dmrnftyrd  and  Eaft 

278.  The  codicil  operated  as  a  re-publication  of  the  will.      Death  of  dc* 
and  then  \\,  ftood  thus : — A  dcvife  to  B.  and  the  heirs  of  lier  ▼jfccin  life-time 
body,  but  B.  beitjg  dead,  the  dcvife  was  void.  Ih.  ^^  *^^^**'- 

279.  Under  a  derife  to  A.  and  B.  and  their  heirs»  and  in      Eftate-tail. 
cafe  they  agreed  to  fell  the  eflate,  that  they  fhould  have 

their  equal  (hares  of  the  money  arifing  therefrom. ;  but  if 
they  agreed  to  keep  the  eftate  whole  together,  then  that  the 
rents  fiionld  be  equally  paid,  and  dividedbetween  them,  and 
to  the  fcyeral  and  refpeftive  heirs  of  their  bodies. — A,  and 
B,  took  oiily  eftates  tail. 

Roe  dm  y antes  v.  Aves,  ^.32  Geo.  3.         605 

280.  A.  being  fcifed  in  fee  tail  of  an  undivided  fourth      Rcvcrfio«y 
part  of  an  eftate,  and  entitled  to  the  reverfion  in  fee  of  t^^"^  ^*>'<»- 
another  fourth,  expedanton  the  determination  of  an  eftate 

tail,  recited,  that  fhe  was  entitled  to  the  Mt;  anddevifed  it 
to  B.  C.  in  fee,  and  then  direflcd  all  the  reiidue  and  re- 
mainder of  her  eftate  and  efte^s  to  be  fold,  as  ibon  as  might 
he,  after  her  death,  and  her  funeral  expences  to  be  paid 
thereout,  and  the  overplus,  (if  any),  to  be  divided  *  be- 
tween D.  and  E. — it  was  held  that  the  reverfion  did  pafs  by 
thcfc  general  words. 

Roe  d' James  v.  Aih.    jB-  3  a  Geo-  3.         605 

2St.  A,  bequeathed  money  to  truftees  in  truft  for  B.  till      Death  «fdc- 
flic  fhould  attain  twenty -one  years,  and  then  to  pay  the  "^^  inlife-timc 
fame  to  her ;  and  if  B,  fhould  die  under  twenty-Qne  years>  ^' 

leaving  child  and  children  ;  but  if  B.  fhould  die  under  twen- 
ty-one, without  leaving  any  child  or  children,  then  in  truft 
for  C.'s  three  nieces,  B,  attained  twenty  one  years,  mar- 
ried, and  had  two  children,  and  died  in  the  life-time  of  the 
teftatrix.— B.'s  children  took  nothing  by  the  will. 

Doo  v.  Brabant,     Trm.  32  Geo.  3.         706 

282.  A.  devifed  to  all   and   every   the   daughter  and     Crofc-ramtin- 
daoghters  of  the  body  of  B.  and  the  hetra  male  of  the  bodv        * 
of  fuch  daughter  or  daughters,  equally  between  them,  if 
more  than  one,  as  tenants  in  common,  and  for  defanit  of 
AichifTue  (he  devifed),  all  his  faid  lands  to  C— Held  that 
the  daughters  of  B.  took  crds  remaindera. 

Atberton  v.  Pye.    Trin.  3  Geo.  3.        710 

a»3.  The 


39« 


Crv^k  rcmsia* 


Xftate*tai1, 
Itinitcdy 
tcmainder  in 
ttU. 


PcrlcNia]  cdate 
ifom 


S)etitft. 

^  Dum/orJ  9Jkd  Eq/l, 

183.  The  riUc  is,  that  as  between  two  only,  it  ihall  be 
prcfumed  that  crofs  remainders  were  intended  to  be  railed  ; 
but  if  there  be  more  than  two,  it  is  peceiTary  to  refoit  ta 
other  words  in  the  will,  to  difcover.  an  intention  to  raxie 
them. 

AthirtoH  V.  Pye.     ^rin.  3  G«.  3.         Page  7IJ 

And  here  the  telljitor  clearly  intended  crofs  remaindcit 
between  more  than  two. 

284.  A.  devifed  to  &.  his  wife  for  life,  and  impowered 
her  Co  devife  the  fame  to  any  one  of  more  or  her  child  or 
children,  in   fuch  manner,    ftiare  and   proportion,    as  fiie 
(hould  appoint,  "  but  fo  as  the  faid  cftate  fiioold  not  be  di- 
*'  vidcd,  but  tranfmitted  whole  and  entire  to  his  heirs;" 
and  in  another  part,  (after  devifing  an  adjoining  eftate  in 
the  fame  way),  he  added  that  his  will  was,  that  *'  tbey 
"  (hould  be  couiidered  as  one  eilate,  and  be  tranfmitted  en- 
'*  tire  to  his  family  ;''  and  in  default  of  appointment9  to  his 
own  right  heirs.    B.  by  will  devifed  and  appointed  to  cbeir 
Ion  C.  for  life,  remainder  to  truHees  to  prefer ve  contin- 
gent remainders,  remainder  to  the  iirfl.  and  other  (bns  of  C. 
in  tail  genera],  remainder  td  the  daughters  of  C.  in  tail  ge- 
neral, and  with  like  limitations  to  D.  and  £.  twQ  other 
children ; — all  the  children,  C.  D.  and  £.  ^ere  alive  when 
A.  devifed;  querej  what  tftates  did  they  feverally  take?*- 
Prr  Lord  Krnyon,  Ch.  j.  and  Gro/i  J.  they  refpedlively  took 
cftatcs  in  tail  general. — Per  /IJhhuyft  W  Bidlcr  J.  ihey  re- 
fpe^ively  took  life  cftates,  with  remainders  in  tail  to  tbeir 
r«;fpc^ive  cbildven.  Orijfith  V.  HarriJ.n.  jyf 

Fernsn  and  $cri^. 

28I5.  Teftator  by  his  \\1I1  makes  feveral  devifes,  and  be-r 
qneiU  to  his  wife,  whom  he  thereby  appoints  his  o^ecotrix 
a;id  refiduary  legatee,  and  direds  a  certain  part  of  his  rial 
edate  to  be  fold,  to  pay  his  debts  and  legacies,  in  caie  hit 
tJ^rfonal  eftate  (hould  ()e  infuffictent;  afterwards  his  property 
oeing  confiderably  increafed,  he  by  a  codicil  devifes  lands 
to  his  wife  during  widowhood,  '*  which  lands/'*  fa^  J^e, 
■*'  arc  to  be  free  from  all  incumbrances,  and  I  charge  aod 
^*  tncuqnber  all  my  real  and  freehold  eRates,  except  the 
*'  lands  before  named  in  this  codicil,  with  all  the  debts  \ 
*^  owe  by  bond,  judgment^  or  otjier  fpecialty,  aad  dired 
«^  that  my  executrix  Siall  pay  my  funple  contra^^debts,  ani 
•*  arrears  of  rent,  out  of  my  perfon^  e^ate."  The  perib- 
nal  eftate  i$  exempted  from  the  payment  of  all  debts,  except 
iini pie  contract  debts,  and  arrears  of  rent  \ — decreed  contra 
in  ibe  Exchequer,  319*    Decree  reverfed  by  the  Lords. 

ifil 
ztS.  Parol 
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t 

FirMom-zmSi  Scriv- 

286.  Parol  evidence  is  not  adtniflable,  td  (hew  that  it      P^rol  cri- 
wa«  the  teftator's  intent  to  exempt  the  perfonalty  from  the  ^^""' 
other  debu.  Page  327,  328*  482 

287.  In  pleading  a  devife*  it  is  fufficient  to  ftate  that  the      pleadlof ,  d#- 
teftator  **  duly  male  and  publifhed  tiis  taft  will  and  tefta-  vife. 

"  ment  in  writing,"  withoac  lladng  the  -  foIemnitiL  s  re- 
quired by  the  ftatute  of  frauds.  497 

Hen.  Black/tone. 

288.  A  poiGbility  coupled  with  an  intereft.  is  devifaWe.  ^^**^I^JjJ||5^ 
Rne  on  the  dimifi  of  Perry  v.  Jones,     Trin.  28  do.  3 .      30  ^"jj^^rcft! 

N.  B.  The  judgment  in  this  cafe  was  affirmed  by  the 
court  of  King's  bench,  on  a  writ  of  error. 

WL  28  Geo.  3.  ,  See  3  Term  Rep.B.  R.         88 

289.  Where  there  U  a  devife  tp  A.  of  **  all  and  every '    LeafchoW 
••  the  teftator's  feveral  landt,  mefluages,  tcncmcntj  and  he-  ^^^  pcrfoial 
■•  reditaraents  what(bever,  whereof  he  was  feized  and  in-  •***^* 

**  terefted  in,  or  intitled  to,''  with  a  fpecific  bcqueft  of  hi? 
ferfiiudeftdie  to  B.«*-A.  does  not  bike  leafehold  lands^  but 
they  go  to  B.  as  part  of  the  perfonal  eftate. 

Piftol on  deml/e  of  Randai  v.  Ricardfin.     Hil.  25  Geo*  3. 
R.  R.  •  26.  ji. 

290.  A  devife  of  "  all  the  reft  and  refidue  of  my  eftate.      Reft  and  rt- 
**  of  what  nature  or  kind  foever,"  includes  real  as  well  as  ^^^^ 
perfonal  property,  though  accompanied  with  limitations  pe-  J**^*""  pcr- 
cuKarly  applicable,  and  ufually  applied  to  perfonal  property 

alone. 

Doe  on  demife  of  Burkitt  and  others  v.    Chapman, 

Eaft,  29  Geo,  3.  323 

291.  ^ueret  whether  in  a  devife  the  words  **  eftate  of     EfUte,  rv- 
**  what  kind  foe ver,"  immediately  preceded  and  followed  mtinaerinfce. 
by  particular  defcriptions  pf  perfonal  property,  will  pafs  a 
remainder  in  fee  of  lands  veiled  in  the  teftator. 

Dally  y.  King,     Eajt,  28  Geo.  3.         3 

2  Hen.  Black/lone, 

292.  Where  there  is  a  devife  to  A.  for  life  of  the  rents      Rents  *n<l 
and  profits  of  a  real  eftate,  and  the  intereft  and  dividends  of  P^®^^'* 
perfonal  property,  and  after  his  death  the  whole  eftates  both  • 

real  and  perfonal,  to  be  divided  between  B.  and  C.  the  exe- 
cutors and  truftees  are  bound  to  pay  to  A.  the  annual  pro- 
duce of  the  perfonal  as  weU  as  real  property,  (efpecially  if 

the 


398  •t)«9fft. 

the  perfonal  property  be  money  m  the  fands»)  without  re- 
quiring a  receipt  flamped  as  for  a  legacy ;  fuch  amiinl  fny- 
ment  not  being  fubjed  to  the  tax  impofed  on  legacies,  ^nax 
cupt!^  **  **"  ■^I'Cther  in  any  csie  an  executor  can  refiife  to  pay  a  legacy 

until  a  receipt  or  difcharge  be  given* 

Gr^en  v.  Croft  anJ  others.  Page  30 

2  I/en^  Biach/tone, 
Twolcfatiet,       293.  Where  two  Irgraciea  of  the  fanie  fum  are  bequeathed 
fiune  fam,  codi-  xo  the  fame  perfon  by  different  inftniments»  to».  o»e  in  a 

willy  and  the  other  in  a  codicil,  the  legaitee  is  mtitled  to 
both  unleft  there  be  fome  circumftance  to  (hew  that  the 
intent  of  the  teftator  was  that  he  fhould  take  but  one. 

Jamu  V.  Ssmmetu  Widow.         213 

Power  of  ap-        294.  A  bond  conditioned  for  the  payment  of  a  fum  of 
poiatmoit.  mone^  to  fuch  perfon  as  A.  B.  (hall  by  will  appoint,  is 

not  forfeited  by  non-payment  tb  tht  rd&iuery  kg«tee  of 
A.  B.  na  fpccific  appointment  having  be«n  made.  A  pv^a 
of  appointment  by  w31  is  n«t  executed  by  »  mere  deviir  of 
the  reiiduc. 

^a»Mwrf SxccMtor  of  EimahA  Bmm^.  Bmim. 

Tj6 
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DiUreCs* 


1.  T^  H  E  remedy  for  recovery  of  rent,  by  way  of  dif-     Ori^oC^ 

*  X  trefs,  came  to  us  from  the  civil  law, — for  anci- 
ently the  non-attendance  in  the  lord's  court  was  puniihed 
with  the  forfeiture  of  the  efbtte;  this  forfeiture  \va£  after- 
wards turned  into  diilrefs,  that  is,  the  land  was  coniidered 
as  a  pledge  in  the  hands  of  the  tenant,  to  anfwer  the  rent, 
and  the  whole  profits  are  liable  to  the  lord's  feizure. 

Gilbert  on  Rent*        Page   3 

a.  As  the  power  of  feizare,  fo  the  diilrefs  that  was  fub-     Id. 
IBtated  in  its  place,    belonged  only  to  him  to  whom  the 
laodo  mail  return  when  the  feudal  donation  is  fpent ;  there- 
fore a  ilranger  grantee  of  a  rent  could  not  diftrain,  unlefs 
the  reverfion  kn-  been  granted  to  him.  IL   7 

3*  All  dii^relTes  nauft  be  made  the  day,  except  for  damage  \(rheninadc. 
feafant— -the  diftrefs  (by  8  Ann,  c.  14.)  may<«be'made  within 
fix  months  after  the  determination  of  the.  leafe  whereon  rest 
is  doe ;  the  remedy  for  exccffive  diftf efles  is  by  fpecial  afUos 
on  the  ftatote  of  MariMdge,  for  it  is  no  injury  at  common 
law. 

3  Blmck.  Cenu         tz 

4.  All  chattlet  perfoml  are  liable  to  be  diftraincd,  un-     ™jj]«^^' 
Ie(s  particularly  exempted  ^  as,   i./>r<riitf/iir<*.-— 2.  Thiugs '"*"*  ** 

in  i)erfonal  occupation,  as  a  horfe  while  a  man  is  riding  him, 
QQleis  damage  teafant.-— 3.  Things  in  the  way  of  trade,  as 
doth  of  taylors.  Sec. — 4.  Tools  and  ateniils  of  trade.—- 
5.  Things  which  cannot  be  rendered  ia  the  fame  condi- 
tion ;  but  now,  by  zffT.QcM^  c.  c.  corn  in  cocks  or  loofe, 
or  hay.  Sec.  may  be  diftrained. — D.  Laftly,  things  fixed  to 
the  freehold;  but  now  by  11  Geo,  2. c.  19.  corn,  grafs,  or 
other  produds  of  the  earth  may  be  cut  and  gathered  whea 
ripe. 

^•■'-  Whether  l» 

5.  On  avowry  for  rcati  iris,  not  traverfable  whether  A.  ha;  jpt uawg 
W14  bailiff  or  not.  feble. 

V.  Gotulier.        256 

6.  Where 
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2)ifireft* 


Betft  diftrain. 
ed  efcapet  dif- 
tnuner,  pound 
keeper. 


figure  of 
foitie  ffoodt  for 

■Ik  *^ 


Mums  in  mrttrtj 
psyment. 


6.  Tlliere  a  beaft  diftraiired  damage  feafant  efc^es» 
whether  the  ]>arty  afler wards  may  bring  crefpafs — the  dtf- 
trainanc  may  be  his  own  keeper  of  the  pound,  and  every 
pound  keeper  is  the  fcrvant  of  him  who  impounds  the 
cattJe. 

Fa/per  v.  Eddtrwis.         Page  256 

7.  A  feizure  of  fome  goods  as  a  diilrefs  for  rent,  in  the 
name  of  all  the  goods  in  the  houfe,  is  a  good  feizure  of  all. 

Dodv.  Monger.  416 

8.  On  riens  in  arrere  pleaded,  nothing  is  to  be  gi^'en  ia 
evidence  but  payment  or  not  payment. 

miUt  F.  fTaxcomS.         567 


Thing!  dif. 
tnunable. 


Saiboffhip. 


G<iod#tobe 
aunufaattred. 


Goodt  delhrer- 
cd  to  carrier  for 
hire. 

Dtftrefi  With- 
•iktc|uiiie,refcue. 


Diftrefi  efcapes, 
trefpaia. 


Saiield. 
9.  What  things  are  di  (trainable  or  not. 

Vinhfione  v.  Ehdeu. 


^A9 


10.  An  anchor  and  fails  of  a  (hip  are  diftrainable  for  port 
duties,  /^.     a48«  141^ 

1 1.  Yet  goods  delirered  to  a  tradefman  to  be  manage* 
t|ired,  are  not  diftrainable  for  rent. 

"Gifioum  V.  Hurfi. 


1 2.  Nor  goods  delivered  to  a  common  carrier  that  carries 
them  for  hire.  It,  249 

13.  Where  diftrefs  is  without  caufc,  the  owner  may  reT- 
cue  before  impounding,  not  after. 

Cot/worth  V.  Beitifin,         247 

14.  Where  a  diftrefs  efcaprs,  a  diftminer  cannot  brin^ 
trefpafs,  unlefs  fliewn  to  be  without  his  default. 

Fa/per  v.  Eddeaves.         14.8 


Diftrefi  dies.  15*  But  if  the  diftrefs  dies  after  taken,  he  may  have 
-trefpafs  for  damage  feafant,  for  being  the  a£l  of  God,  the 
party  is  not  deprived  of  his  remedy.  7^. 


Diftrefi  for 
pnblidc  hene6t, 
•fficer  felU. 


•    In  two  hoD* 
dred^. 


16.  Where  the  law  gives  a  diftrefs  for  publick  benefit, 
the  officer  may  fell. 

Kirrg  V.  Speed,         579 

17.  On  a  diftrefs  in  two  hundreds  in  different  coQntie«» 
the  oath  on  fale  may  be  adminiftered  by  the  conftable  of 
either.  247 


1$.  la 


iDifbtf^  40% 


4 


. .  #9,  (A  «^  of  nrfco^*  pjaintiff  liall  rccBxtt  xitHt  cods        ^ 
and  treble  damages — v,  .Stat.  2  W.  U  M.  £.  1.  c.  ^. 

L^no/lbMY.  Storii,         Page  205 

lo.  Notice  to  die  owner  of  the  goods  di trained  is  foffi-      N'^ticrto 
'^Z^  owner  of  goo^. 

Walter  v.  Rumbal,         54 

i  Lof  d  RajH^umd. 

ao.  Diilreis  taken  m  twocetmtiet  mav  be  appratfed  by  :«Z^2t«^^— 
,.         g.   .       fr-      "     -^  '**^»f         'in  tw0  counties 

Ifthonty.  of  the  otttceio. one  county.  Id,     55  appraifed. 

2U  Diilrefs  taken  in  ti»o  fU(pca  Ibr.^ne  Cflole  ooght  to      latioo^es 
be  imponndccJ  together.  It.  '^^^^ 

22.  Lands  in  two  counties  not  contiguous,  are  demifed      Lands  in  two 
«o;T«ther,  a  dilhefi  taken  in,  oite  cboptv  cannot  be  driven  counties  not 
into  the  other.     .  .        m  Ih,  *=°°''S"»"»- 


, » 


)g.  A  ditlrefs  ibhi.iit  tthe  appraifed  price,  fhall  be  intend-      ^^  *^  .*P* 
ed  to  he  toJd  at  tli«  beftprice,  //.  P"**^^  P"^"^- 


24.  A  tordott^  di(ke€L  nay  be  refei;^d>beibKe.ic  is  im-  ToPtioQi difticfa 
ponded,  but  not  after>  becaufe  the  diftrefs  is  then  in  the  rtfcutd. 
cuftcdy  of  the  law. 

G^/warth  ▼.  Bitifin.  105 

• 

25.  Cattle  driving  to  market  and  put  into  padure  by  the 

wXit  are  not  privUbged  £rbzn  being  diftrainea  ;  for  it  is  by 

(he  iiatute  J.  Mart,  that  bcafts  cannot  be  diftrained  in  the 

higl^way,  and  not  by  the  common  law. 

Foiwksi  V.  Joy4t*  2  y§fit,  CO 
# 

26.  Where  cattle  efcape  into  ground  without  the  default  Cattle  cfc.»».i 
of  the  owner»  they  are  not  diftrainabie  for  rent  until  they  /r«an/andr'/..v:. 
arc  iemaat  and  cmcbantm  **"** 

Ksmfi  V.  Crnvf,         169 

27.  A  leafcis  made  for  two  years  and  farther  at  will ;  Leafeat  wWl. 
svhether  the  Icffcr  may  dtikain  for  the  rent  of  the  two  years 

dunog  the  eftate  at  will. 

Bellcfisv.BurbrUh},         1 71,  280 

28.  Executor  of  tenant  for  life  of  a  rent  charge,  may      Tcu^ut  ''-r 
^rain  by  32  Htn.  S.  c.  37.  hfc>  rent  (;)^\... . 

Ho9lv,BeU.        173 

Vol.  L  C  c  29.  If 
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I   Lord  Raymond. 
CMtlf  of  zg.  If  cattle  ef  a  ftranger  not  tevanf  snd  fuchmmtt  are 

ftr-nger  rot        j^^j^j^  ^^  diilreft  for  a  rent  charge. 

^^^  Kempe  v.  Crrw.  Fage   1 69*  303 

A^ri^carufm.        50.  The  /iveria  caruca  are  privileged   agalnft  diftreis 
for  rent,  where  there  is  other  iufficient  didrefs. 

VinktHjierne  v.  EhAim.         3S5 

Cattle aiArtin-       j,.  Cattle  diftrained   for  rent  muft   be  returned  npoa 
ptvulu£  *''*'    payment,  though  return  irrepievifable  hath  been  awarded. 

Hom£  V.  Le^viM,        643 

Tettd«r«f  32.  On  tesder  of  daraage8>  a  diftrefs  ooght  to  bedif- 

aamiigf*.  charged. 

Fa^ery.  EJdenMt,         719 

ti-  (Formerly  any  irregularity  rendered  the  party  a 
trt*  ipafler.  sb  miti(r~''M>w  by  flat,  it  Geo,  2.  c.  19.  the  party 
aggrieved  ihall  only  have  an  a£iion  for  the  real  damage 
lutlatned»  and  not  even  that  if  tender  of  damages  is 
made  before  any  acUon  brought.     3  SJatk.  Ccm.  15.) 


34.  fTithtrm^m  ftaid  on  tender  of  damages  aifeflied. 
tender  ut  (ium»»  /^^  -2^^ 

go», 

»  55.  Dtt'iHui  for  detaining  a  diftrefs  when  the  arrears  jirc 

Setmu«.  tendered  after  return  irrepievifable.  /i. 

Cattle  <!inr«m.       3^*  ^^^^^^  diftrained  may  not  be  tried.  /i. 

etl,  uitd. 

...  ^  ?7.  No  a<L^ion  lies  after  a  diftrefa  for  the  fame  caufe,  un- 

iJit»oreiciip«»,  kis  ihediilrcis  dies  or  elcapes  ihrough  the  defendant's  de- 

fault.  U,         -jiQ 

a  Lord  R.itmpnJ* 
RtmuvAlof.  3S.  Jf  the  landlord  docs  not  remove  the  diftrefs  in  rca- 

fonhb!e  time*  he  is  a  trcfpailer  ii6  inith. 

Grijfiny.  Sccft.  1 424 

'?9.  Th^  landlord  muft  remove  the  diftrefs  at  five  dayj 
^^'  end,  or  he  is  a  ircfpaffcr. 

U.        1434 

dixUfix  4o>  Trefpafs  do<s  not  lie  for  taking  an  excci&ve  di^ 

trcb. 

Ljmu  V.  Ttloofij.        85 1 

41.  It 


Strang^. 

ti .  It  15  bat  in  the  nitture  of  a  pledge^-tbe  remedy  ought 
e  by  Qiecial  adlion  on  the  ftatute  oT  Marleberge.  Ih, 

42.  Where  two  parcel)  of  land  are  di(tindly  let,  there      Diflin£tpar« 
cannot  be  a  joint  dillrefs  for  both  rents.  celt  of  land, 

•   Rbg^n  w  Birkmire.         Page  1040  jwutdiftteft. 

4^.  tmpounditig  \ik  anqthet  county  dees  not  make  a  tref-      ImpoondiDg 
jfolier.  in  a&Dtte 

Gimbany.Pekh.         1372  ''^^^' 

Har^'wicie. 

44;.   if  the  ontWard  door  is  Opffi»  a  party  diftrainmg  ftiay  Enter tloor 

juihty  the  breaking  the  inward  dooV  to  take  %  diftrefs.  op«^ni  breaking 

SrtrJUnirrgv.Dtm^u          ij^%  inyrnd^oot, 

4.5.  Leffee  fot  yeari  affigYis  his  term,  he  cannot  diftrain      ijtSetiw 

^^  '^^^'  ycarg,  affiens 

*—  yf.   Copper,  375   cannot  diitrain. 

I   Blac.kftoni. 

46.  A  c'arriftge  llftf»ding  At  livery  is  diftrainabie  For  rent      Cutnge  at 
by  the  Icfibr  of  the  premifes.  liTcry. 

Francis  v.  ^yAtt,  T.  4  Gt4.  5.         483 

fc  Blackfione.  " 

47.  An  annmtant  iHay  diHrain  for  arrear$>  though  a  term     By  annuitant* 
Ve  Teded  in  himfelf  to  fecurc  the  payment,  the  xeverfioner 

(in  poiTeifion)  being  confidcred  as  his  under  tenant. 

Fair/ax  v.  Gray.         1 3 26 

I  Jharr,  '    . 

48.  Awria  tarutee^  ak^  .  di trainable  under  j^^EIiz.  fot     AvtrmeantM, 
poor  rates,  and  under  fuch  like  adh  of  parliament,  although 

tiiev-e  be  other  goods  more  than  fufiicient  to  aniwer  the 
value. 

Hutcbins  V.  Chambers,         587,  588 

49.  The  diftinAion  is,  that  fuch  feizings  for  fuch  duties      id. 
^tt  but  partly  aoalbgous  to  the  common  law  diftrefs,  but 
niach  more  analogous  to  common  law  executions.     Ih.  588 

50.  Comtnon  law  dlftreiTes  were  to  compel  payment,  Purpofeof 
were  only  detained  uomin^  feena^  and  could  not  be  fold  :  common  law, 
whereat  thefe  are  by  way  of  fati&fa£tion  for  the  deh|,  are 

didrelTes  in  execution^  and  are  to  be  fold  outright  and  aU 
i^olk  immediately. 

Ih. 

C  c  a  51.  The 
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1  Burr- 

Purpofe  of  S 1 .  The  fUtUt^  tf  5 1  fUu.  3.  &9.  'f  J'^i^AMiJffact^nr 

ccmxnon  law.      does  not  extend  to  thele. 

£sMptiaP9»  ^     f^,  The  common  Uw  exemption  of  utcDdls,  tools,  im- 

utenfiU,  dec.        pliments  of  hufbaiidry,  &c.  from  dillrefs,  holds  only  in  (fif- 
doe*  not  extend    t    r   c  ^  •i^.j.u* 

to  iifiNfr  vadki  ^''  ^^  '^^'^^  arrear,  axnercianvents*  ^c.  ))at  dew  90t.ez- 

fiatutey..«wcttd>   ^^^^  to  the  cafes  where  a  diftrefs  is  given  in  the  nature  o{ 

•n.  .      ap  execution  by  any  particular  ftatute  (as  for  poor  rates,  &c.) 

Ap|iQcti^q||)qpt       ^).  DiHrefs  for  a^  entire  dpty  IhaM  notbefpUti  aodi 
«^*  di(lrefs  taken  for  part  of  the  cijtire  Aim  at  one  tioi£>  tad 

for  other  part  pf  it  another  time,  (for  that  is  great  oppref- 
fion.)  16.        589 

Second  ftJTnrt        #^  ^^  the^fisiaure  l^  at  firft  for  the  whol^,  aqd  only  the 

value  of  the  goods  m]flaken»  the  execution  may  b^  corn- 
pleated  by  %  fipcoiid  icizure,  provided  it  be  for  the  fame 
fum  due.  589,  590 

^cffitTf-  55*  A  generai  aflion  of  tv^fpaft  ci^not  be  maintained 

diftreis. '  for  taking  an  exceilive  diflrefs,  the  remedy  ought  tq  be  hy 

a  fpecial  aftioQ  fouqdqd  on  th.e.  ft^^jote  pf  MarlBridge. 

lb.         590 

5<.  The  adimmftrator  of  the  landiord  cannot  difirain 
under  8  of  ^^.  589 

Things  ex*  ^j.  What  things  belonging  to  third  perfons  are  exem|>t- 

eaiptcd.  ^  j  f^^^  being  diftrained,  and  what  of  them  are  liable  to  it. 

*  Francis  v.  Wyatt.         1498  to  1504 

58.  Exempted  thbgs  were  (aid  (srgutMd^)  to  be  a  horft 
at  an  inn.  lb* 

59.  A  horfe  at  a  fiv*rier's  left  to  be  ihod.  lb. 

60.  A  horfe  that  brings  goodt  to  market  to  be  fold.    Ik 

61 .  The  goods  themfelves  fo  brought  to  market.        lb* 

62.  Goods  on  a  wh|rf  or  at  a  warehonfe  for  exportatiM, 

|l  1498  to  1504 

Goods  in  the  hands  of  a  fador.  H^ 

Goods 


^^iSttt&i.  -^^ 


t 


Goods  delivered  to  a  carrier  to  be  carried  for  hire. 

Wool  in  a  tteigliboar*s  barn,  ij 

Cloth  at  a  wearer's.  ^. 

Clothat2taylor*s.  Ih. 

63.  Not  exempted.  Things  not 

*  '  exempted. 

Goods  left  at  an  inn>  and  alfo,  lb* 

A  gttitleinan'9  chariot  Handing  in  a  coach*houfi  ht^ 
longing  to  a  common  pubHck  Hvery  ftaU^-keepet,  and  be- 
ilig  parcel  of  and  rented  with  the  livery  flables  oy  the  livery 
liable  keeper  of  his  landlord,  who  thus  diftrajned  it  fo  Hand- 
ing ^  Kvery  for  rbnt  due  to  him  from  the  Uabte -keeper. 

li, 

65.  Cannot  be  made  for  the  tell  of  goods  fraudulently      ToU  of  floods 
fold  obt  of  a  market  to  avoid  the  tdl,  but  the  party  injured  fowdujontly 
Ainft  bring  a  fpccial  aaion  on  the  cafe.'  ^*'^- 

BMeyv.  Dinfddle.         66 1 

66.  Where  a  didrefs  was  tortioufly  taken  and  impounded; 
ftffiOft  dots  not  Ke  again  ft  thofe  who  took  the  dldi'ersi  and 
the  pound  keeper  jointly ;  for  he  aded  minillcrially . 

Badkin  v.  Poucell,         476 

67.  An  aftion  for  money  had  and  received,  does  not      Rrlcafc  of 
He  to  recover  bick-  money  paid  for  the  releafe  of  cattle  cauie^^ money 
damage  f^a/aiit,  thongh  the  diftrefs  ^ere  wrongful.  haH  ToidTccel- 

LMonv,  Hooper.         417^*^* 

68.  Per^  Lord   Mansfield.^ Diftraining    cattle   doing 

damage,  is  a  fummary  execution  in  the  firft  inftance.  The 
diftrainer  muft  take  care  to  be  formally  right;  he  muA 
feize  them  in  the  a£i,  dpdn  the  fpot ;  for  if  they  efcape  or 
are  driven  oat  of  the  land,  though  after  view,  he  cannot 

diftrain  them.-*iThe  latKr  has  provided  two  prccife  remedies     Remedies  frjr 
for  the  proprietor  of  cattle  which  happen  to  be  impounded,  cattle  impound- 
— Firft,  he  may  replevy,  and  if  he  does,  upon  the  avowry  «d. 
he  hiuft  fpccially  ftt  out  a  right  of  common  or  fome  other 
title  as  a  juftification  of  the  cattle  being  where  they  were 
ttketh-^or  fecond,  if  he  is  dcfirous  to  have  hif  cattle  imme* 
diately  re-delivered,  he  may  make  amends,  and  then  bring 
an  adkion  of  trefpafs  for  taking  his  cattle,  and  particularly 
charge  the  money  fo  paid  by  wajT  of  amends,  as  an  aggra«- 
▼ttion  Of  the  damage  occafibncd  by  the  trefpafs ;  if  to  fuch 
an  admn  the  diftrainer  pleads  that  he  took  diem   doing 

damage. 


4o6 


damage*  tl\e  pliintifFinud  fpecially  reply  tbe  rigkt  or  dda 
which  he  alledgct  the  cattle  had  to  be  ibere. 

Lindon  v.  Hooper*         Page  4x7 

69.  A  demand  is  neceiTary  bcfbre  a  landlord  can  encer 
fcr  non-payment  qf  rent. 

Goott'wright  V.  Cator.  466,  469 
Unlefs  >\here  fix  months  rent  is  in  atrear^  ^d  there  is  noc 

a  i\:fficici.t  difirels  on  the  premiiTcs.  '  lo. 

Or  unlcfs  the  ncceflity  of  a  demand  is  waived  fa^  t^e  tenant 

by  expiefs  agreement.  lo.       j^b^ 

70.  A  grantee  or  mortgagee  £nce  ^Jnn.  c.  16.  f.  9. 
may  diilram  belbu  he  h^s  turned  his  right  into  eqoa}  poi- 
tcSxoa  by  the  attornment  of  the  tenant. 

Mofs  y.  Gddlimcre,         26 j 

Mm  iaciilmt         ^^    Dillrcfs  is  not  incident  to  a  fee  fajm  rex^  as  fuch* 
%Bl««f4rm  real,   ttideis  the  cafe  is  broaght  within  4  Geo.  2.  c.  ^S. 
•» fueh,  BiaJhury  v.  H'rigbt.  604 


OrtaMtw 

»\ort)|agtt« 
attorancat. 


Notkftlbr  1^ 


Sam  ftfvc  aad 
•,bo>ra  rent 
towMrdsgooi 
will. 


7a.  I||  tbe  notice  for  the  fale  of  a  diHrefs  onder  2  WiL 
and  Mmry^  c.  5!  it  is  not  neceflary  to  mencion^  when  the  rent 
became  due*  for  wtj^K^  ^  diilrefs  has  been  made. 

I  Mojs  V.  GaUimcre^         36S 

\I>:irmfirdMxAEafi^ 

73.  An  agreement  betvveen  the  leSbr  ai\d  the  afligiiee 
of  the  original  leflee,  '•  that  the  Icflor  fhould  have  t^e  pre- 
V  mifes  as  mentioned  in  the  leafe,'  and  (houfd  pay  a  parti- 
**  calar  fum  over  and  above  the  rent  annually,  towards  the 
**  good  will  already  paid  ^  fucb  aflU^e^'*  operates  as  a 
fur  render  of  the  whole  term,  and  die  ium  reCe^-ved  for  good 
Samia^roli.  w>iU,  is  to  be  pnid  annually  in  grof&»  not  as  i[^l^t|^  and  the 
afli^nee  cannot  difirain  either  for  that  or  for  tbe  original 
rent,  but  he  has  a  remedy  by  ajumpft  for  the  fax^^  reierved 
for  the  good  wtU. 

^Muth  V.  MapUback^         44B 
3  T^'Arnfard  and  ^«/7. 

7  4..  An  averment  in  \  declaration  on  1 1  Geo.  2.  c.  19.  f.  ^. 
to  j^ecover  double  ihe  value  of  goods  removed  in  order  ta 
prevent  diUrcri,  that  fifty  fcven  paands  was  due  for  rent 
c»efore  the  goods  were  removed,  need  ^S  be  precifely 
proved  as  laid. 

Gni(imm$tTxPbilhf$^         643 

75.  Nor  is  the  notice  of  dlftref^  whidi  alledges  a  different 

fum  to  be  due,  material.  Ik 

'  .  •  % 

t     ^         ^  4  ^-  &  ^• 
traKw^Wnff        7^.  Implements  of  ^rade,  as  weaving  looip^.  may  be  dit 
h>  »m%  uo  oth^T  trained  for  rent,  if  they  be  not  in  a^oal  ofe  at  the  time, 
uahci'9.  and  if  there  be  no  other  fufficient  diflrefs  on  the  premifles. 

Gorton  v.  FaUncr.  HiL  3a  Gcv.  3.         ^q 

7-.  io 


Remolding 
goo  ii  to  prfr» 
vcut  diibciiu 


J^  Dumford  and  Eafin,  )  ^ 

77.  So  may  bealts  of  the  plough  oikler  the  fazxie  cir-      Beafisof 
cumfUnces.  plough,  no 

Gt^rfn  y^Ialkner.  Hil  32.  Geo^  y         Page  565  ^**  '^^•"' 

7  8.  Bat  things  affixed  to  the  freehold,  fuch  as  an  anvil,    Thmm  affixed 
or  milHone,  cannot  be  divined.  Ih,  to  frtc^olfi. 

79.  Tilings  delivered  to  perfons  exercifing  thtir  trade,    ,  Things 

fbch  24  cloth  in  a  taylor*8  ihon.  are  not  dillrainable.  delivered  ia 

Bimpfin  V.  HarcQurt,  Mt:b.  \  8  Qeo.  2 .  cited.         569  «««*«»  cloth  to 

'^        uyror. 

80.  Per  Buller,  J.— Five  things  by  common  law  are  not     ^, . 
diftrainable,— Pirfl,    things   annexed   to    the    freehold,—  A}arJuSl\l^ 
Second*  things  delivered  to  perfons  exerciiiilg  their  tr?de» 

as  cloth  to  a  tayior,  &c.--^Third,  corn,  hops,  Bcc.  grow- 
ing,— Fourth,  inftrurocnts  of  the  plough,— Fifth,  infUa- 
jnents  of  trade. 

81.  The  three  firft  were  abfolately  privileged;  the  two 
lafl  only^M^  mcdo, — as  to  the  firilthey  are  not  dillrainable 
at  this  day,  nor  was  corn  dillrainable  befoie  the  ftatute  of 
^.  &  M.  and  the  re^fon  was,  becaufe  they  cannot  be  xfs^ 
ftored  in  the  fame  plight  they  were  in  when  taken.  It. 

82.  (By  Hat*  II  Geo,  ».  c^  19.  landlords  may  diihaia 
com,  grafs,  or  other  produdts  of  thjs  earth,  and  cut  and 
gather  them  when  ripe ;— ^hey  may  dilirain  goods  of  the 
tenant  carried  cUndeJlinely  off  the  premi&s>  within  thirty 
da^s,  imlefs  bonafid^  fold  ;-*-^with  thfi  afliftance  of  a  peace 
cmcer,  may  break  open  places  locked  up  to  prevent  dinrefs, 
cm  affidavit  of  reafonable  ground  of  fufpicioa. — ^  8  Aim^ 
c.  14.  landlord  may  diftrain  fix  months  aftec  th;  detei;- 
mination  of  the  leaie. — j  BL  Com.  9.  1 1.) 

Oen,  BlMckftom. 

83.  Where  there  is  a  cuftom,  that  a  tenant  may  leav^ 
his  away  going  crops  ia  the  bams,  &c.  of  the  farm  for  a^ 
certain  time,  after  the  leaie  has  expired  and  he  has  quitted:' 
the  premifes,  the  landlord  may  diftrain  the  com  fo  left  for 
Knt  arrear,  after  fix  months  have  expired  from,  the  deter- 
mination of  the  term. 

Btawan  v,  Delflhay  and  another. — £^*  28  Geo.  5..         5^ 

See  Lrwii  v.  Harris.  Cor.  Skynner,  Cb.  Baron,  fummer 
aflizes  at  Hereford , — l^Geo.  3.  'jn, 

84..  Adion  on  the  cafe  for  felling  ^oods  diftrained  foe 
lent  in  arrear,  before  five  days  had  expired  next  after  the 
4i&re(5  was  taken,  and  notice  given— diUfefs  and  nptice  of. 


'4(M 


^ent,  waiver  6t 
notice. 


fale  wett  t)ie  twelfth  it%,  goods  w6re  ibid  fevtemteufe, 
^iamPer  Cmt.  Tfie  days  allowed  before  a  diftrefs  can  be  l<3d  are 
inclufive  of  the  day  of  fale»  therefore  the  five  days  hsd  cm- 
pTetely  Incpiredcon  't'hiif fday  the  fifeveht^hth  afternoon.— 
Trover  will  not  l^e  for  goods  taken  under  an  irregular  dif- 
XXC&  fince  the  ftatute  ti  Gto.2, 

fPhlhct  V,  King,         P^gc  1 3 

85.  A  diftr^fs  taken  ft«  refit  aecraed  after  the  expiratkn 
of  a  notice  to  qait»  hs  a  waiver  of  tke  nodfx.'-^Zoudfe  on 
the  Dem.  of  Ward  v.  WiIU»gaUt  HiL  30  Gee,  3.  311 


Adminiftntor, 
teftator  diet 
before  czpira« 
tion  of  term. 


86-  By  the  8  Jtifi,  c.  14.  f.  6  and  7.  A  diftrefs  saay  be 
takin  withtn  fix  months  after  the  determinauon  of  a  ]ea&» 
f^rotdded  the  interefl  of  the  landtord  and  the  pofleffon  of 
the  tenant  continfQes.  16. 

87.  Where  the  leflee  of  lands  dies  before  the  expiradpa 
of  the  term,  and  hb  aiimimilratoir  continiies  in  poflefioa 
daring  the  remainder,  aifd  after  the  expiration  of  it,  a  dif- 
trefs  may  He  taken  for  rent  dae  for  the  urm.^^^BrathmfMiit 
V.  CpoJ^  and  another.    Tn'k.  30  Oi».  3.  465 


Z)oi»er' 


0  m.)  c-1 


IDotoer. 


A  TENANT  for  life,  remainder  for  years*  remaiader 
to  A  iQ  uil>  A* 9  wife  ihall  be  endowed. 

BatisCdic.         Page   254 

2.  Bat  otherwife  if  the  mefne  remainder  had  been  for 
life.  Ih, 

5.  ]>etiniic  of  charters  is  no  plea  in  dower  after  iinpar- 
lasce. 

Burdw  7<  Burdwt*         252 

4.  Tenant  in  dower  dies  before  writ  di  enqairy  executed, 
adminiftrator  cannot  bring  A/cire facias  for  the  damages  and 
mefne  profits.  Ih. 

# 

2  Lord  Raymond, 

5.  Cannot  be  decreed  in  Chancery,  but  ought  to  be 
pleaded  as  affigned  by  the  heir. 

Smith  Y,  Angelh         7S5 

6.  A  recovery  in  dower  will  eftop  the  tenant  and  all 
claiming  nnder  him,  from  giving  a  pnor  term  to  a  ftranger 
in  evidence. 

Bwth  V.  Marquis  ofLinJfey,  ^      1293 

7.  Dower  does  not  lie  to  tenements. 

'    ^erry  v.  Kent,         1384 

Hard'wicki. 

8.  Where  a  remainder  in  tail  or  fee  comes  to  or  defcends 
on  tenant  for  life,'  either  by  his  own  ad  or  the  operation 
of  law,  die  two  eftates  are  b  confolidated,  that  it  fhould 
feem  the  intermediate  contingent  eftates  are  deftroyed,  or 
if  they  do  open  on  the  contingencies  happening,  they  are 
fofpended  till  that  time,  and  the  wife  of  the  tenant  for  life 
with  foch  remainders  (hall  have  dower. 

Hookir  v«  Hooker.         1 1 

9.  Damages 


410  3?oi»er. 

Hardfwicke. 

9.  Damaees  are  giTcn  in  dower  from  the  death  of  the 
hulband,  and  to  the  return  of  the  writ  of  enquiry,  thoagh  the 
writ  of  fdiia  ifliied  a  year  before  but  was  not  executed. 

D9bfin  V.  Dohjhn.        Page  17 

10.  On  a  writ  of  do^er»  damages  cannot  be  awarded  by 
the  iS  C,  2,  Btig*  without  fpeeding  a  writ  of  enquiry. 

Kent  V.  Kent.        4^ 


Cjertmcnt. 


t  4ti    ] 


€/ettment* 


I..  T"^  HE  remedy  ty  cjfftpicnt  is  in  iu  origiqal  an  $&ion      DefinitioB, 

I       "brought  bv  one  who  hath  a  Icafc  for  yearsy  to  re-  g«>o*^  natur* 
pair  tbe  injury  done  him  by  difpoffcflion  ;  in  order  therefore 
to  convert  it  into  a  method  of  trying  titles  to  the  freeholds 
it  is  firft  nece(&ry  that  the  claimant  do  take  pofieffion  of  the 
lands,  to  empower  him  to  conftitute  a  IcITee  for  years  that 
may  be  capable  of  recovering  this  injury  of  difpofieffion  ; 
when  therefore,  a  perfon  who  hath  a  right  of  entry  into 
lands,  determines  to  acc^uire  that  pofTeifioa  which  is  wrong- 
Ifully  withheld  by  the  prefent  tenant,  he  makes  (as  by  law 
he  may)   a  formal  entry  on  the  premiifesy  and  being  fo  In 
pofFeflion  of , the  foil,  he  there  upon  the  land,  icals  and  deli- 
vers a  leafe  for  years  to  fome  third  perfon  or  leflee,  who  re- 
mains until  the  prior  tenant,  or  fome  other  perfon  oufts  or 
f^tSis  him  ;  for  this  injury  the  leflee  is  iatitled  to  his  adion 
of  ejedlment  tq  recover  back  his  term  and  damages ;  a  re> 
entry  by  the  landlord,  by  Stat'.  4  Geo,  2.  c.  28.  is  uqnecef* 
fary  now,  where  half  a  year's  rent  is  due  and  no  diftrefs  is  to 
be  had ;  four  points  are  neceflary  to  be  made  out  in  cafe  of 
a  defence  :— title,  leiaCe,  entry  and  ouiler.  .  By  the  comaioo 
rule  the  leafe  for  a   term  of  years  from  the  lefibr  of  the 
plaintiiF  is  admitted ;   fecondly,  that  the  leflee  or  plaindfF 
did  enter  or  take  poifeifion  in  confequcnee  of  fuch  Icafc ; 
and  laftly,  that  the  defendant  oufted  or  ejeded  him.     The 
tlu'ng  to  be  proved  is  a  good  title  in  the  lelTor. 
« 

'  2.  This  a6^ion  is  calculated  to  try  the  mere  poflTeflbry  ti- 
tle to  an  eftate.  This  mixed  proceeding  '  is  infinitely  more  titk 
convenient  for  the  ends  of  jnflice,  than  thofe  real  a^ona 
wluch  have  fallen  into  difufe ;  being  entirely  fiftitious*  it  ia 
wholly  in  the  power  of  the  court  to  dire6i  the  application 
pf  that  fidion,  fo  as  to  prevent  fraud  and  chicane,  and  to 
^vifccrate  the  very  truth  of  the  title. 

3.  On  thofe  things  whereon  an  entry  cannot  be  made, 
no  entry  (hall  be  fuppofed.,  by  any  fi^on  of  the  parties  ;  as 
in  corporeal  hereditaments,  except  for  tithes,  by  ftatute  321 
If  en,  8.  c.  7*  nor  will  it  lie  in  fucK  cafes  where  the  entry  of 
him  that  hath  right  is  taken  away  by  defccnt,  difcontinu- 
auce,- twenty  years  difpoifciliob^  9r  ytherwifc^j  JSlacL 
Cfffl.  20J,  205, 

4-  TV 


41 «  Ctedmem. 

4*  The  ddccQt  which  toBs  an  entry  is  where 
dies  feiicd  of  the  fee  (whether  (imple  or  id  tafl)  and  the 
Imhold,  Lk.fea.  38$.^^^  lie  he  ^iTed  of  both,  tk^i 
entry  it  not  tolkd,  iL  iA  loch  de&inl  may  be  cither  laol 
or  coHateraL     iM^fiSU  $89. 

j;.^  Suit  the  entij  is  not^  tnllc^  i  lie  wtio  had  the  ti^iS» 
was  ^urittg  the  dife&ii^s  file  luider  tegid  difabilitieBy  either 
hy  infiuqff  coverture,  inmnibiiiiieat,  iafanity»  6r  ahfeiic£ 
^m  the  hingdonu  See  aJib  other  cafes.  Lut^h,  j.  c.  6. 
And  now  by  ji  Hau%.  c^  s.  no  defcent  ihsijl  take  away  the 
cntty,  unm  the  difinlbr  had  peaceable  pofleffioo  £ve  ycaxi ' 
Dezt  after  the  diSsfin. 

&  Intth  re^ie&  to  JifeaowtiBianect  it  happens  wDenewf  , 
tenant  m  tail  in  poHHlkm  HiaLes  to  eftale  of  the  Itedi, 
wiiich  exceeds  his  l^al  ^wcrs»  C0.  Zir.  327.  332.  ^  Am  ' 
fuch  tenant  in  ta3  may  diEDootlnae  by  five  feveral  kinds  oc  1 
conveyance  :  ift,  fi:ie  ;  xd^  recovery  ;  jd,  feoffmeat ;  AfS^ 
ideaie ;  jtn,  confinnatKUk  Co.  Ui.  325.  But  an  exehai^  | 
woiIls  no  dilbontinQsnioe»  fiv  no  Kvery  is  reqiiifite  theit^ 
upon^  Co.  Lkm  332.  Nor  is  hngaia  and  (ale  in  fee  a  dS> 
continuance,  for  k  only  paifaj  a  frechoUl  determinable  witfua 
a  liie.    Moor  41. 

7.  As  to  die  five  eoaveyaAccs  which  work  a  difcontuiao 
WDcCy  oy  the  two  firft,  Wb.  Anc  and  recovery,  no  dlfcontioii- 
a/ice  is  wrought,  if  tenant  in  tail  dies  beiore  execution 
Rett.  Akrn6^%.  ITKe  diird  (Ieo£fmeDt)  is  a  diicontinuance 
with  or  vfithoot  vrarranty  |  but  the  4th  an^  S^  (relesft 
and  confirmation)  pafs  no  more  than  they  kwfuBy  taxf^ 
and  therefore  do  not  cnwe  as  a  difcontiouance,  unkft  a  war- 
ranty t>e  added«  and  deicei4  on  him  that  hath  the  right 
to.  Ik.  328.  i. 

8.  None  can  make  a  difcontinuance  larger  than  theaEeo* 
iitioh  of  the  tenant  in  tail  who  made  it ;  thtofore  ^  A.  tr- 
klinl  in  tail,  make  a  gift  in  tail  to  B*  and  B.  enfeoff  C.  sad 
dies  without  iifue,  the  iOue  of  A^  may  enter.  Co.  Ui- 
327- 

9.  Note  ftlTo  that  if  the  el^ate  that  canfed  £he  difcontiiui- 
khci  be  defeated  (as  by  entiy  for  a  condition  broken}  tlie 
titftontinuAhce  is  defeated  alfo.     Co.  La»  356. 

it.  tHcontbuititetakiis  ;iway  the  heirs,  becauf^  thi 
entry  of  the  alienee  viras  originally  lawful ;  but  etitry  is  not 
hdan  tway  by  mere  difTeifin  without  defcent,  nor  by  abat^ 
ment  which  mtercepts  the  inheritance  from  the  heir  or  d^ 


kCf  nor  hj  intrui^on  wbicfa  mteMpts  ibt  remaiDder  man 
'  rcvcrfioner,  for  Jn  each  cafe  ^cin%rj  of  the;  wroDg  fii^r 

j«.  origioqlly  unlawfut  ,9  ; 

11.  ties  not  of  twcntTP  acres  of  anll^Ie  and  pafture,  wjtli-      I>«5fiMfti«». 
It  Ihe^iring  how  much  of  each. 

K^k  ▼.  ffm.         Pigc  263 

^    .'  .     .  .  . 

12.  Utiiitf crniptcd  poflfeffion  of  twentr  ycare  before  Bl      'Djf^'^r  ywn 
Ms  p^ffcfRoH  h  a  ifood  title  in  Ae  plaintiff  in  qeament/it  lH«^°^ 
ives  a  right  of  poifeffion,  apd  ^  like  a  defccnt  which  tolli  ' 

B  entry.  Sioka  ^r.  Berry.         264 

'»5.  "Fhe  kmdkiid  if  he  dcfiiM  it '  liiay  be  joined  a  de-      Landlord. 
UKlant  with  the  tenant  in  pofly&on,  elherwtfe  net.       ^  '     tdcfcnduit. 

UttdgrlnU  ▼•  Durham.         2649  265 

14.  Coif£effi^n  of  ltaf<s  €ntvf  ttnd  oiifttr,  llrft  rakd  good      Qmtw^ 
n  ^eftmcnt  by  lord  /feifc  in  .5  flliir&r  a.  S^odHSd! 

JiiflKfr  ▼.  ^aifai.         264 

15.  A6lual  entry  may  be  neccflary  to  oomplnt  i|  title  in      Aaml  vntiy. 
i^  lefibr  of  the  plaintti;  and  in  fadi  cafe  en^  is  not  con- 

Sefred  by^this  rule,  but  only  the  entry  of  the  nominal  plain* 
:if»  and  tkerefi^  in  fuch  cafe  pfabtiff  nuM^  pity««  an  adual 
aitryby  hfs'tefibn  A 


16.  £je6lment  was  at  timmfm  ikv  a  remBdy.  ftt  ffafe 
tflfsnar  for.ycafB^  mid  if  he  icGOfcrs,  it  l»nds  the  right  and 
tnterelb  of  him  that  has  the  inheritance^ 

:  jmer?  T.  £bmr.      '  :^5 


17.  A.  fcire  facias  is  as  neoefiary  in  an  ^edment  as  m  \    Sdrefmdmt. 
any  otiif  If  vflfj  9^1(1114  J^, 

«  «  ■ 

iS.  Who  may  or  may  not  fidfify  on  a  judgment  in  g$ft^*      Jadgmeat 

IDfQl^  lb.    Wfificd. 

19.  T^e  4rff  i|^^^.  aftcf  a  ircpjrciy  ag^oft  Mv^ ,  n^       ^5?^?  a 
quit  the  pofTcffion  befoT<?  he  ihall  biwg  m  ^\^^^\*.  ^ J^'"?  d«f«id. 

20»  The  tllk  fpr  judg^^ot  sigainfl:  the  cafual  ej«6iof  is      Role  for 
in  the  power  of  the  court,  upon  what  terms  the  cQurt  think  j»dgrae«i, 

tionary. 

a  I-  Courfeat  the  trial,  if  the  defcn<bnt  will  not  appear     Defendant  not 
and  confefs  leafe,  entry  and  oufter,  is  td^call  the  defendant,  *Pr^^"*S 
ftod  then  call  the  pkintifFand  non-fuit  him.  lb. 

2  22.  The 


414  lS}0(tnttnt» 

Rckaleby  22.  The  plaintiff  in  cfjedment  is  but  a  feigned  tniflee  for 

pUintiir.  the  lefibr,  and  if  he  releafcs  he  it  of  a  contempt. 

Amnjnumt*         Page  267 

Pkiatiir^  a  J*  The  phuntiff»  or  ltflee»  ought  to  be  a  real  pei&ii» 

rtal  pexfim.  ^^  ^c. 

EfioppcL  24.  CjeAment  tnatntainable   upon   an   edoppeli   whidi 

mnv  with  the  hinds  1  but  an  cftoppel  in  pleading  does  sot 
-  bind  the  jury,   unlcfs  it  woiks  upon  the  intereft  in  the 
bads. 

T^reviv'an  v.  I^wrencr*         aSa 


a;.  f^fHue  in  cje^Unent  to  come  from  the  place  where  tk 
lands  lie,  and  not  where  the  demife  is  kid  to  be  made* 

Uree  v.  Sharp.         404 
SaUeU. 
Entry  where         26.  Where  fln  entry  il  requiiite  to  c6mp1eat  the  title  ef 
proof  of.  i^oy  of  plaintiff,  that  entry  is  net  confefTed  by  the  general 

rule,  but  only  the  entry  of  the  nominal  plaintiff.  Tbe 
rule  only  confeffes  that  the  leffor  made  a  leafe,  but  not  that 
he  had  a  power  fo  to  doi 

LMe  r,  Heaion*         259 

Entiy  without       27^  A  bare  entry  ott  anbtheri  without  expulfion,  makes 
^uUioB.  only  fuch  a  feifin  that  the  law  will  adjudge  him  in  pofleffioi 

only  who  has  the  right,  but  will  not  work  a  diffcifin  ot 
abatement  without  adual  capuKion* 

Anibwfm»ki^        246 

Twenty  ^g^  Twenty  years  poffci&on  is  a  good  title  la  the  plaii* 

^**"'  tiff,  as  well  as  the  defendant* 

29.  It  is  like  a  defeent  which  tolls  an  erffty,  and  gites  t 
right  of  poilcfllon,  which  is  fufficient  to  maintain  an  qe^ 
ment. 

Stoiet  t.  Berry.         42 1 

Empty  hoofe.       SO.  In  ejedm^itt  fdf  an  efmptfy  (loufe,  ai  leafe  fa  to  be 
feakd  in  the  fame,  and  entry,  &c.  made. 

Smartly  v.  Henden.         25 j 

Wifeof  Icfibr       $'•  -^  ^^^  '^'^1  ^c  made  defendant  in  eje6^menfy   where 
4efendint.  the  hufband  ia  leffor  of  the  plaintiff. 

Fcn^Ui'B  Cafe-        j;? 

3  52,  The 


ami 


4^5 

SaliflJ.  ,  -       - 

32%  Theihitiiteoriimitatiobt  Dcvcr  runs  agaiail  a  man  Aaual-diflcifin. 
but  where  he  is  a^ually  ouftcd  or  difleifed,  and  though 
one  tenant  in  common  may  difleifc  another,  it  muft  be  done 
by  adual  diffeiikir  n6t  by  the  bare  perception  of  pfo6ts 
pttly*  Where  two  men  are  in  poiTeilion  the  law  will  adjudge 
it  in  him  who  has  the  right ;  a  man  may  be  tenant  in  com- 
mon by  prefcriptiony  yet  he  may  not  be  tenant  in  common 
by  wrong  ;  nor  can  a  man  be  difleifed  of  an  undivided  moie- 
ty. If  a  man  be  feifed  of  the  whole  and  makea  a  leafe  to 
another  of  a  moiety  undivided,  and  a  ftranger  oufts  the  leflee, 
he  muft  bnng  hie  ejcftment  of  a  moiety ;  and  fo  if  they  be 
both  ouiledy  they  muft  bring  fevertfl  ejedments. 

•  Reading  v.  Rojfton.  Page  423 

(Vide  Haicher  v.  Fineaux.     f  Lord  Raym,  740.) 

33.  The  pofftflion  of  one  joint  tenant  it  the  poifdlion  of      PoffciEon  of 
the  other,  fo  far  as  to  prevent  the  ftatute  of  limitations.         one  joint  tenant. 

Fordy.  Grey,         285 
(V.    Fairclaim  ▼.   Shaclleton,  5  Burr,  2604.      Co,  Lit, 

'956')         '  ■ 

34.  Mortgagee  covenants,  that  mottgagor  (hall  quietly      Mortgagor, 
emoy  until  default  of  payment,  and  affigns  after  aflignmcnt.  ^f""**^*'  f»«crw 
Mortgagor  is  only  tenant  at  fufferancc  ;  but  his  continuing         '        '* 

in  pofieflion  does  not  make  a  difleifin  or  dcvefting  of  the 
term.  The  entry  laid  and  confelTed  by.  the  defendant  is 
not  a  real  entry,  for  it  ihall  neither  'aVoid  a  fine,  nor  be 
fitfficient  evidence  to  fupport  trefpafs  for  the  mefne  profits* 

Smartld  v.  JVURanu.         245 

35.  On  elegit^  if  the  (heriff  deliver  rfiorc  than  a  moiety,      Sle^it^  mere 
the  execution  is  void,  and  an  eje^^ment  cannot  be  main-  than  moiety, 
tained. 

Puttin  ▼.  Purheck,         563 

*  *  * '      • 

i*Lord  Raymond, 

36.  On  a  demife  of  a  corporation  without  mention  that      Demife,  cor- 
it  was  by  deed,  is  good  after  verdift,  poraiion  with. 

Partridge  r.  BaU.         1 36  ''"'  *^****- 

37.  Per  ffo/t.— The  cafe  of  2  Cro.  613*  Swadling  v. 
Pierty  at  this  day  is  not  law,  for  now  ejectments  are 
grounded  on  fidion, 

58.  Two  demifes  in  an  ejedment  :good,  with  one  haben^     Two  demlfts, 

■bfli.  one  bakinditm, 

Slahottmt  v.  Bengo,         561 

39.  Co- 


A^ 


4  («  I  ^    I! 


I  Lord  Raymond. 
Qi\MmM9        39.  CoptrcenersBiBf  joiD  m  the  loiTe  in  qe£biiciil. 
join-  J90iMr  ▼.  ^^^fiwr.  Kgc  7«6 

Dfnttfc,  time      4(^.  PfiiuA  19  ejfAmewt  Ui<l  At  a.  time  to  come,  to 
Co  com^.  tmtiiMt  had  eDlcr^d.ialo  the  cpmnKm  ndk.    Couit  compcBcd 


One  of  two        ^j,  J^pJi^  d^iHbfitf.^^0il9  appf«P9  ?94   conMftSt  &^ 

^ffc.  &^  ''"''  ^  ^*^''  »»Jt6«  4<jfoul^>  v^rdia  for  pUinliffagaiBft  tkeoae 

^**  ^rl^  ponff^dy  ai^dragaififl  the  pbintiff  for  t£e  other  wlio 

did  not.     I^AiotiJF  rep^^fi  ?]1  the  1iuid«  aotwitbiUodii^. 

\  Claxmon  v.  Seark.  739 

TweotT  yean.       4^«  PoflefOon  for  20  years  in  A.  then  B.  gains  poileC- 
.  ji^^     A*'B  PQ&Qqo  for  twenty  years  by  Tirtuc  of  the  fta- 
tutf  Ja.  4.  ii  U^e  a  di^nt  which  toUa  ihe  entry. 

&tocker  V.  Bern.  741 

By  mortga-         43.  Where  a  man  made  a  mortgage  as  a  coUatoral  fccn- 
gre  not  in  pof-    ^^^    though  the  mortgagee  is  not  in  poflcffibo  for  twentf 

tivcoty  years.      T^^^  *^  **®''^»  7^  *r  tw  ini«rdl  be  p»id  upoo  the  toad, 

^h<:  ftatuf^c  ^  limiutipos  0i^  90t  bf  ab  bar  to  an  cy:Qaoai 
by  the  mortgage^. 

{Perm.)  Haicitr  ^.  fktmm.         74P 


Entry,  eejui         44.  Eptry  (^  ff/jtuhffif  4f^,  »vold  :the  flatute  q£  liouta- 


tations. 


Tit:c  under  45.  (Where  title  is  made  under  a  mortgage  in  eje^ment, 

"mortgage,  ^  pxujci^c  t^  givan  Mna  tfep  4fAt  ij^&tiafiqi,  it  is  conMcird 

;^  dcfc^iiig  tjbe  n99^g}^^'s.fft4iei;  io  the  land  i  and  in  foch 
cafesy  cfpecially  where  the  mortgage  is  ancient,  the  coait 
vn)l  prefuine  ^  W>99f  ^as  paid  at  the  day,  and  will  dired 
the  jury  to  find  fo ;  unlefs  it  appeats  clearly,  that  the  money 
could  not  have  been  paid  at  the  day.     2  Sfi  jfh-.  617.) 

Defeitdrat  46.  (Defendant  (hall  not  fet  up  a  foftnar  mortgage  or 

fct  up  mortgage,  oo^vejzoct  made  by  himfelf,  for  he  (hall  not  avail  hmifelf 

of  one  contra<ft  made  by  himlelf  to  avoid  another  made  by 
him.     QiU.  £.  160.) 

2  Lord  Raymond* 
Recovery  in        47.    A  defendant  in  eje6tment  is  flopped  by  a  rcco- 
iywfiP*  Msy  zB-doaner  fcoot-givtBg  to  Evidence  a  teroi  in  a  Granger. 

1293 

48.  Ejc^- 


6ftctmeht.  417 

I  Lord  Raym* 
48.  EjcAmcnt  lies  for  fmall  tythcs,  as  wool  or  eggs.  For  fixull 

Camell  ▼.  Ciavering.         Page  789  tyth^ 
^ange. 
"49.  EjcAmcnt  lies  for  part  of  a  houfe.  Pj^^^  q£  ^ 

Suliivari  v.  Seagravcm         695  houfc. 

50.  Dcvffec  of  term  for  years  may  maintain  ejeAmcnt  to      Dcvifcc,  term 
TCOTcr  the  term  dcvifed,  provided  he  has  the  aflcnt  of  th^  ^^^  7**"- 
executor.  Toung  v.  Holmes.         7q     * 

51.  (In  the  cafe  of  the  devifce  of  a  freehold,  the  freehold 
Is  immediately  caft  on   the  devifee,  and  he  may  immediately 
ind  without  any  poffeflion  maintain  an  ejedment ;    fo  alfo* 
if  the  heir  (hould  enter  and  die  feitcd*  and  a  difcent  be  cafL  * 
Co,  LtU  240.  b.) 

52.  The  queftion  in   eje^ltnent  being  parcel  or  not  par-      Survey  on 
cd;  a  furvey  taken  by  one,  under  whom  the  le'flbr  claimed^  one  part. 

lo  which  the  defendants  were  not  privy,  rejeAed, 
^  Anonymcuu         95 

'^3.  The  tenant  in  pofieflion   is  not  an    admiffible  wit-      Tenant  in 
oefs  for  his  landlord,  for  he  is  liable  to  an  a6lion  for  the  poffeflion,  no| 
qicfnc  profits.  witnefi. 

Bourne  v.  Turner^  632 

(Sec  Doe  v.  Williams.     Cowp.  621.) 

54.  In  trefpafs  for  the  mcfne  profits,  where  judgment  is      .  , 
had  againft  the  cafual  ejcftor,  though  it  would  have  been  an  arainftcicaor 
cftoppel  if  the  prefent  defendant  had  been  made  a  defendant  mefoe  pro£u.  * 
in  the  eje6lment,  and  vcrdiA  againft  him ;  yet  as  he  was  no 
party  or  privity  to  this  judgment,  the  defendant  is  admitted 
to  controvert  the  title,  and  plaintiff  muft  prove  the  vn'it  wf 
poffdEon  executed.  J^tries  v.  Dyfon.         960 

(Vide  2  mif,  115.) 

15.  There  muft  be  an  a^ual  entry  to  avoid  ^  fine,  and      Entry,  fine, 
the  demife  cannot  be  laid  on  a  day  before  the  entry, 

Berrlngton  v.  Parkburft,  1086 

(Vide  And^  i*5«) 

56.  Where   there  arc  two  demifes  of  different  lands,  ^  Twodemifci, 
jtldgment  to  recover  his  term  in  the  fmgular  number  is  fuf-  J»^gP*cn«- 
ficient,  Worrcdl  V.  Bent.         835,   1180 

57.  How  to  lay  the  fecond  demife  in  ejedhn^nt,  it  muft     Second  Je- 
be  laid  aliorum  ienementorum,  °"^« 

Fi/her  v.  Hughes,         908 

Vol.  h  D  d  58.  Leaving 


4i8 


Poficfilon, 
beer  iuctUar. 


Service. 


Kntnr  hy 
flrangrr,  for 
IriTor  of 
plaintiff. 


For  mines, 
mheritaoce  of 
nuROr. 


Landlord, 
defendant. 


Pretend*! 
Sull. 


Strange* 

58.  Leaving  beer  in  a  cellsir  is  keeping  the  pofRsi&on, 
and  the  landlord  cannot  feal  a  leafe  as  on  a  vacant  pofleffioD, 
deliver  on  cjeAxncnt,  and  fign  judgment.  * 

Savage  v.  Dent,  Page  1064 

^9.  It  further  appeared  in  this  cafe  that  the  attorney  for 
the  plaintiff  knew  whither  t)ie  leilicre  removed  and  might 
have  fervcd  him  perfonally,  which  is  not  neceiTary  to  be 
done  upon  the  premifesy  and  in  the  cafe  of  renting  grooDd 
to  which  there  is  no  houfe  or  bam,  if  it  is  known  where 
the  tenant  lives,  he  mud  be  fervcd.  A 

•      (Vide  2  B.Wi.  8bo.) 

'  60.  An  entry  by  a  ft  ranger  on  behalf  of  leflbr  of  plain- 
tiff, %rithout  authority,  is  good  to  take  advantage  of  a  con- 
dition, if  it  be  aflented  to  afterwards  and  before  the  day  kid 
in  the  demifipi  - 

Fiichet  V,  Mam.  ,       1 128 

6i*  In  qectment  for  mines,  the  leflbr  of  the  plaiiitiff 
proved  himfelf  to  be  lord  of  the  manor,  and  that  he  was  in 
pofleflion  thereof,  but  the  f^me  witnefs  proving,  thattk 
defendants  had  had  poflefilon  of  the  mines  above  twenty 
years ;  tKis  held  to  be  no  evidence  to  avoid  the  ftatute  of 
limitations^  thm  being  no  entry  proved  to  have  been  made 
on  the  mines  within  twenty  years,  which  are  diftin6l  pof- 
fcflion,  and  may  be  different  inheritances. — ^VcrdiA  for  de- 
fendants. 

Rich  on  Dftn.  o/lsord  Cullat  v.  Johufon*  1 14I 

I  mif.  . 

(^2.  Where  the  landlord  is  made  defendant,  the  pjaiotiff 
mil  it  prove  the  landlord's  tenants  in  poffcfSon  of  the  pre- 
millcs  in  queftlon*  Smith  v.  Mamu         220 

63.  Ejedment  lies  for  Prebend's  ftall  after  collation  to 
it.  Tiu  Kin^  V.  the  Bf/hof  of  London.         14 

64.  Where  the  landlord  is  made  defendant,  the  plaintiff 
mull  prove  his  the  defendant's  tenant  in  pofTeifion  of  the 
prcmilFes  in  queftion:  for  the  rule  is — that  the  landlord 
Ihall  defend  for  the  premifles  only,  whereof  his  tenants  arc 
in  pofTeHion,  and  the  party  does  not  admit  himtelf  to  btf 
landlord  of  any  premifTes  which  the  plaintiff  may  make  litk 
tc,  but  of  fuch  only  as  were  in  poffeffion  of  thofe  teoaatt. 

Smith  V.  Mann.        ito 


(55.  Tenant 


€)(ctme»t«  419 

6$.  Tenant  in  tail  mortgages  for  years,  becomes  bank-      Bytflignee 
rupt.  and  dies  without  fu&rine  a  common  recovery,  the  of  bankrupt, 
affignee  of  the;  bankrupt  broaght  an  ejedtment,  and  held 
that  the  tenant  in  tail  not  having  fafFered  a  recovery,  could  tenant  in  tiiL 
only  zSt€t  the  eftate  for  his  life,  and  the  affignee  (hall  have 
the  eftate  clear  under  21  y.  I.  r.  19.  /  12. 

Beck  on  demife of  Hmukins  v.  Wdjb.  Page  276 

2  Wilfin, 

66.  The  heir  can  bring  an  eje£bnent  of  copyhold  lands.      Copyhold, 
before  admittance. 

Roe  y.  Hen.         14 

6j,  In- ejectment,  the  leflbr  made  an  a£kual  entry  in  Sep* 
temher,  one  thoofand  feven  hundred  and  forty-four^  the  de- 
m)fe  is  laid  in  0£toher,  one  thoufand  feven  hundred  and  for- 
ty-fbor,  and  the  defendant  ievied  a  fine  in  one  thoufand  feven 
hundred  and  forty- five;  the  leflbr  had  no  occafion  to 
make  another  entry. 

Mu/grave  v.  Kelly.         2x4 

68.  An  a£lual  entry  is  not  neceffiu7  to  be  made,  to  avoid  -,1.1,^7*?°* 
a  Roe  levied  without  proclamauons.  clanutiout. 

yenkins  on  denu/e  of  Harris  y,  PricbwJ,         45 

69.  Tenants  in  common  cannot  make  a  joint  demife,  for      Tenants  in 
their  eftates  are  feveral  and  diflin£l,  and  there  is  no  pri-  common,  joint 
ority  between  them ;  one  tenant  in  common  may  enfeoff  dcmlft. 
another. 

Heather !j  v.  Wefton.         232 

7a.  (But  joint  tenants  and  co-parceners  may  join  in  a 
Icafe. — 2  Sir.  1181.     l  Lord  Raymond,  726.) 

71.  la  trefpafs  for  the  mcfne  profits  againft  the  tenant  in 
poffcfiion,  after  a  recovery  in  ejefiment  by  default  againft 
the  cafual  ejedor,  defendant  cannot  pay  the  money  into 
court,  for  the  a6Uon  is  for  a  tortious  occupation  from  the 
time  the  tenant  had  notice  of  the  leffor's  title. 

HoU/aft  V.  Mdrris.       1 1 5 

72.  (After  judgment  by  default  againft  cafual  eje^r, 
plaintiff  ufually  recovers  cofts  of  the  cjedment,  as  well  as 
mefnc  profits.    BulUr  N,  P.  88.) 

•  71.  A  furrendcr  of  a  leafe  for  years,  may  be  by  writing,      surrcnd 
without  a  deed,  or  fcaling,  or  ftamn ;  by  ftatute  of  frauds,  without  dcTd. 
a  Icafc  for  any  term  of  years  may  be  created  by  writing, 
without  deed,  and  that  the  fame  may  be  furrendered  by  deed 
or  note  in  writing.— See  3.  of  that  ftat. 

Farmer  on  demi/eof  Ear/ y,  Roger,         26 

D  d  2  •72.  Ejeftmcot 


4^0 


ITnerrta'nty, 
dcfcnption. 


Trerpifs  for 

wietnc  rut<^«, 
tniant  ill  com* 
men. 


Dcmife  by 
l»eif,  d4y  Of 
anccflor's 
death. 


Right  ^t      ' 
time:  of  Adiion 


That  a  man 
has  not  been 
heard  of, 
di  ath  without 


Vill. 


CEitttment* 

3   TVilfin. 

*  72.  Ejcflment  doth  not  lie  of  a  meflbage  or  tencmcm, 
but  if  it  be  brought  of  a  mefluage  and  tenement,  the  coort 
will  give  leave  to  llrike  out  the  words  and  tenement, 

Gooaright  v.  Flood,  P^gc  2j 


/  >' 


One  tenant  in  common  recovers   againft  another  m 
cjc<itment  by  default ;  trefpafs  for  the  mefne  profit  lies. 

GoodiitL  V.  Tomhs,         1 1 3 
(V.  Lit.  323.  Co.  L.  199) 

74.  The  26l:on  for  mefne  profits  may  be  brought  citlaer 
in  the  name  of  the  nominal  plaintiff  in  the  ejeftmenr,  or  by 
his  ieHbrvit  follows  the  ejedment  as  a  necefTary  confeqoence. 
The  judgment  in  ejedmcnt  by  default,  is  of  the  very  fame 
ctfctt,  as  if  it  had  been  after  a  verdift,  and  the  court  will 
iniend  every  thing  pcfllble  agalnll  the  defendant.— IVoof 
of  the  judgment  in  ejedtmcnt,  and  the  writ  of  pofTefiioa  ex- 
ecuted, lutficient.  Ih, 

7;;.  In  ejeftment  on  the  demife  of  an  heir  by  difcent,  the 
demife  was  laid  on  the  day  his  a^ceilor  died,  and  held  to  be 
\\A\  enough  ;  for  the  f.dion  of  law,  as  to  the  fradion  of  a 
day,  ihail  not  do  wrong. 

Rot'  on  dtmife  of  Wrangham  v.  Herjey,         274. 

76.  (If  the  heir  bring  an  ejedment,  and  pending  the  fuit 
h's  rtiictl^or  dies,  yet  he  lliall  not  recover,  becaufe  every 
man  muil  recover,  according  to  the  right  he  had  at  the  time 
of  i!ic  auion  broUgh:. 

T.  RaymOzii.  R.    463) 

1  Blcckf.on*. 

77.  in  m-'lcirg  title  undtrr  a  pedigree,  evidence  that  a 
man  has  not  been  heard  of  for  many  years,  is  prima  fade 
foihcieni  eviuence  to  prove  him  dead  without  ifTue;  he  hid 
lived  at  L.Vw/'/oij/ about  fixty  years  before  that  time,  and 
WIS  a  labcufirg  man  ; — his  title,  or  that  of  hisiffuc  if  living, 
wnuld  fupcrfeJe  that  of  the  pLiintitf  leflor. — Five  witncfi'cs 
fworc  they  believed  he  wa?  dead,  but  knew  nothing  cqt- 
vX\w.-^Per  Lord  M aits  field,  this  is  futficient  evidence /r/uw 

Jaiie  to  prove  him  dead,  without  i/Tue,  and  puts  the  oppo* 
fite  party  on  proof  that  he  lUll  cxius. 

Roe  V.  Ua/hutd*        40^ 

2  Blackfone. 

''?S.  The  vi!l  in  which  the  dcmifed  lands  lie,  n^ ay  after 
verdid,  be  collcded  from  the  vill  in  which  the  ejcftioa  i» 
faid  to  have  been  committed. 

Qoodngbt  y^  Birotber.         706 


>  ^ 


79.  ^crt. 


^jedment#  421- 

2  BJi€\floie, 

79.  i^erey  whether  in  ejcdlment,  one  claiming  title  as      Hdr,  p^di- 
hcir,  is  bound  to  deduce  any  pedigiee  in  proof  of  his  def-  S"*"*  proof- 
cent;  but   certainly  flight  and  loofc  evidence  cf  relation- 

fliipy  is  not  fuihcient.  ' 

Roe  on  aemife  of  Thame  v.  Lord,         Tage  1099 

80.  (Receipts  for  rent,  are  not  fafficient  evidence  of  title      Ricci|>tsfor 
in  IcfTor,  uplefs  he  prove  actual  payment^  efpecialjy  when    rent 

the  perfon  who  6gns  the  receipt  is  living,  for  he  ought  to 

be  examined,  1   /i/i'.  453.     Where  there  are  old  rentals,  old  rental. 

and  bailiffs  have  admitted  money  received  by  them,  thofe 

rentals  are  evidence  of  payment^  becaufe  nQ  other  can  be 

iiad.  n.) 

81.  Notice  to  quit  under  Ratut^  4  Geo.  9.  may  be  pre-      Notice,  cxpi- 
vioas  (o  the  expiration  of  the  leafe.^-Requifiition  to  the  te-  ratios,  Icafq. 
nact  to  quit,  at  the  end  of  his  tprm.  implies  that  it  muii  be 

previous. 

Cutting  y,  Derby,         1077 

82.  PlaintiiF  producing.an  original  Icafe  of  a  term  of  one  ^  Mefoeaf- 
thcufand  years,  and  proving  pofleflioQ  in  himftlf,  and  thofe     8'>™«i  s. 
under  whom  he,  derived,  for  feventy  years,  the  roefne  af- 
fignmentslhall  be  prefamed. 

Earl  \,  Baxter,         1228 

83.  Where  there  is  a  fine,  and  non-claim,  the  court  will      ^'      ^^^^ 
not  enter  into  any  difcuffion  of  title,  till  that  be  accounted  claim. 

for.  , 

Driver  v.  Laurence         '259 

I  Burronv, 

84.  Ejedment  will  lie  by  the  owner  of  the  foil  for  land.      Part  of  an 
which  is  part  of  the  King's  highway.  highway. 

GoodtitU  ondemife  ofChefter  v.  AUter  ttf  Elmes.     143,  147 

85.  For  the  owner  of  the  foil  has  a  right  to  all  above  and      Right  of  paf- 
under  ground,  except  only  the  right  of  pafTage.  U.  fage. 

86.  Indeed  he  mud  recover  the  land,  fub}e£^  to  the  eafe- 

ment,  and  the  ftieriff  muft  deliver  poflcffion,  /ubjeA  to  the'     ^^  ^"^j^^ 
eafement.  tocafemcnt. 

87.  But  yet  he  ought  to  have,  and  has  a  fpecific  remedy.      Land  itfcl^, 
to  recover  the  Und  itfelf.  144 

88^  Ejeflment  of  an  acre  of  land,  defcribed  only  by  the      Defcriprfon 
J^.an^eofiand,  thoueh  in  faft  there  was  a  wall  and  a  porch,  1***^'  l»""»c 
and  part  of  a  houfe  bailt,  (by  encroachment);,  upon  it.  thereon. 

89.  The  ' 


4Z^ 

Nufance 


Certainty  of 
Defcription. 

PUintliFinay 
recover  left. 


6)((tmente« 


For  non^pay* 
xnent  of  rentt 
ejedlment  by 
tetiant  lo 
years  after. 


Affidavit  pre* 
fumed. 


1  Burr&nv' 

89.  The  defcription  of  this  as  land.  Is  fafficteiH,  for  the 
owntfr  claims  the  land,  not  the  nufance  erefled  apon  it. 

Page  14^,  145,   146 

More  latitade  is  allowed  in  ejedmencs,  than  in  real  ac- 
tions ;  fufficient  certainty  is  enough  in  ejedlments.     JL    144 

90.  The  plaintiff  muft  recover  according  to  his  title, 
where  he  demands  more  than  he  has  a  title  to  ;  for  where 
more  is  laid,  there  is  no  reason  why  he  fiiould  not  recover 
lefs  than  he  demanded,  though  the  reverfe  will  not  hold. 

Dentt  on  the  demife  of  Surges  v.  Purvis,   329,  3  30. 

91 .  Brought  by  the  landlord  againft  his  tenant,  under, 
and  by  virtue  of  ^  Geo-  z.  chap.  28.  §  2.  and  judgment  had 
again  11  the  cafual  ejedor  by  default,  and  poffeffion  there-' 
upon  delivered  ;  near  twenty  years  after  the  tenant  brings  an 
ejedment  againft  the  fame  landlord,  for  the  fame  premifes  ; 
the  landlord,  (who  is  defendant  in  this  latter  eje£iment),  is 
not  obliged  to  produce  fuch  an  affidavit  as  this  clauiie  re- 
quires aa  an  eflential  requifite  previous  to  his  original  reco- 
very, for  as  it  was  eiTentially  requifite,  the  court  will  prc^ 
fume,  ^'  that  there  was  one  regularly  then  made,  and  that 
"  the  judgment  was  founded  upon  it." 

DocondimifeofHitchingsy.Liwh.  615   to  622 


frecifion.  92  •  The  fame  precilion  is  not  requiiit(?in  this  fi&itioca 

zBCvbXip.  as  in  t  precipe  in  a  real  a^ion.' 

Cottingham  v.  King.         629  to  63 1 

Nqr  fo  much  Aridtnefs  as  was  formerly  required,  even  in 
ejedbnenta  themfelves. 

Sufficient  93'  ^^  ^^  fufficient  without  fo  precife  aa  exadnefs,  that  the 
that  (heriffmay  iheriff  may  know  without  any  information,  ^hat  he  is  to  de- 
know,  6cc.  liver  poffeffion  of,  for  the  plaintiff  is  to  (hew  the  fiieriff',  and 
plaintiff  at  his  ^t  his  own  peril  to  take  poffeifion  of  only  what  he  b  in- 
own  peril.  ^5^1^^^^       *-                     *-                                     629.630 

Id.  94.  (Lord  MansJUU  mentioned  a  cafe  where  an  ifTue  was 

dire^d   to   guide  the  fhefiff  in  dtlivering  execution. — 
Comi,p.  348) 

Re^cntrv  ^5'  Where  an  ejeAment  is  brought,  there  can  be  no 

diffctfin  mefibe    diffeiftn,  for  the  phiintiff  may  lay  his  demife  when  the  tide 
profit*.  accrued,  and  recover  the  profits  from  the  droe  of  the  de- 

mife, and  entry  confeffed,  is  previous  to  the  making  the 
Jeafe ;  but  there  is  no  real  or  fuppofed  re-entry  after  the 

ejedbnrat. 


CEjectment*  4?3 

'ejedment,  whereas  if  it  was  confidered  as  a  difleifin>  no 
ncfne   profits  could  be  recovered,  without  an  actual  re- 
entry, 
(  Tajlor  OH  demife  of  Atkins  v.  Horde.  Page  1 1 1 

1  Birroiu* 

g6.  A  judgment  in  ejedment,  is  a  recovery  of  the  pof-       Judgment, 
leffion,  without  prejudice  to  the  right,  and  he  who  enters  "">^f ry  of  pofw 
under  it,  can  only  be  polTelTed  according  to  the  right  prout        ^  **"  ^' 
Uxfio/2u/at.  16.         114 

97.  And  he  who  recovers  a  naked  poflcffion  only,  wkh-^      Naked  pof. 
out  right,  can  convey  no  other  to  his  feoffee.  U.  ^*^®°°- 

98.  An  eje^ment  is  a poffcffory  remedy,  and  only  com-      Poflcflion, 
petenc  where  the  leffor  of  the  plaintiff  may  enter.  1 1 9  remedy. 

99.  Therefore  it  is  always  neceffary  for  the  plaintiff  to      Poffcfiion 
(hew,  **  that  his  leffor  had  a  right  to  enter,  by  proving  a   within  twenty 
"  pofleflion  within  twenty  years,  or  accounting  for  the  want  y****" 
"  of  it,  under  fome  of  the  exceptions  allowed  by  the  (la- 
"  tute  of  limitations,  21  Jac.  i.cbap,  i6."  lb. 

100.  Twenty  years  adverfe  pofleffion,  is  a  pofitive  title      Twenty  yean 
to  the  defendant ;  it  is  not  a  bar  to  the  adlion  or  remedy  of  advcrfc  poffcffi- 
the  plaintiff  only,  but  takes  away  his  right  of  poffeilion.  It^  ®"' ^K^^**^ 

10 1.  Every  plaintiff  in  ejedment  mud  (hew  a  right  of      Right  of 
poffeflion  as  well  as  of  property,  and  therefore  a  defendant   pofiTciSon,  right 
in  ejedment  needs   not  plead  the  ftatute  of  limitations,  as  <'*  P'Ppc'^y* 
defendants  in  other  adiions  muft.  lb* 

102.  Upon  a  fpecial  verdidl  in  ejedment,  it  ought  toap-       Special  ver- 
pear,  '<  that  the  leffor  of  the  plaintiff  might  enter  at  the   dia,  right  of 
"  time  when  he  brought  the  ejedtment."  lb,         119  «ntry. 

103.  A  leafe  under  a  power  made  unfairly,  and  in  pre-      Prefumed 
jadice  of  thofe  in  remainder,  found  in  the  cuftody  of  the  furrender  of 
maker  at  his  deaths  amongft  his  own  munimeots,  ought  at  ^^^*  contrary 
the  trial  to  be  prefumed  to  have  been  furrendered,  to'let  in  ^PP®^^^ 
the  flatate  of  limitations*  lb,         1 26 

ix>\.  The  4th  Geo,  2.  c,  28./  2.  prefcribes  two  manners 
of  recovering  in  an  ejeftment  brought  by  the  landlord,  viz.  g-^  «*^*^ 
by  default,  and  on  try  a  I,  in  both  which  it  mud  be  made  to 
Appear,  that  half  a  year's  rent  was  due,  that  there  was  no 
fofficient  diibefs,  and  tfa^t  the  leffor  had  power  to  re-enter. 
In  the  former  cafe  of  judgment  againft  the  cafual  ejedor, 
(and  alfo  upon  noi^-fuit,  on  not  confeffing  leafe,  entry,  and 
oufter^,  this  muftbe  ma^e  to  appear  by  atfidavit ;  in  the  lat- 
tcr  cafe,  the  fame  thing  muft  be  proved  upon  the  tryal. 

Doe  d.  of  Hitcbin^s  v.  Le-wis.        620. 

103.  Fir  ft. 
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Mefne  pro- 
fits. 


1  Burrthxc. 
105.  Firft,  this  is  a  very  difFerent  caf<t  from  that  of  ihe 

defendant  in  an  a6lion  for  the  xxiefne  profits  not  being  cftof- 
ped  from  going  into  the  title  by  a  judgircnt  againft  the  ca- 
faal  eje6lor^  (to  which  judgment  he  was  no  party). 

Mcfncpro-  ic5.  Second,  the  end  and  intrnt  of  this  aft  was,  to  H- 

fit5,  fix  mcnthi.  ^y^  ^^^  confine  the  tenant  to  fix  calendar  months,  after  e^i- 

ecution  executed,  for  offering  compcnfation,  or  applying 
for  relief  in  equity.  Page  619,  to  621 

2  Burro-'w. 

107.  The  leflbr  of  the  plaintiff,  and  the  tenant  in  pof- 
R«' parties,     fcflicn,    arc  fubftantially  and  in  truth  the  only  panics  to 
'  the  fuit. 

JJlin  V.  Parkin.  667,  663 

ic8.  An  a£lion  for  the  mcfnc  profits  may  be  brought» 
either  in  the  name  of  the  leflbr,  or  the  IcfTee,  it  is  cqanilv 
the  adlion  of  the  kfTor,  or  the  plaintiff.  Ih. 


!V!err.e  pro- 
firs  in  name  of 
klFor  or  Icflle. 


Title  not 
controvcrublc, 
judgfticiu, 
time  of  demifc, 
)ci:«rth  of  time. 


Hli^ory,  and 
nature  of. 


Oniicr  con- 
trol of  court. 


109.  The  tenant  concluded  by  thejadgmen*,  and  can- 
not controvert  the  plaintiff's  title,  nor  poffefTioo.  Ih. — 
But  the  judgment  proves  nothing  beyond  the  time  laid  in 
the  dcmife.  lb. — It  proves  nothing  as  to  length  of  time 
the  tenant  has  occupied^  nor  as  to  the  value,  both  thcfe 
mufl  be  proved  in  an  aftion  for  the  mefne  profits.  ii. 

1 10.  If  plaintiff  therefore,  after  recovering  in  eje£l- 
ment,  proceeds  for  mefne  profits,  from  the  time  of  the 
oufter  in  cjedlment,  the  tenant  is  cftoppcd  from  controvert- 
ing plaintiff's  title  ;  but  if  he  proceeds  for  antecedent  pro- 
fits, he  muH  prove  his  title  to  the  premifcs. 

111.  ( V.  I  D-  5r£.  387.  2  D.  y  £.  262.  DougL  563. 
3  U'ils.  121.  and  BulUr's  N.  P.  87. — If  a  fubfequcnt  entry 
tias  a  relation  back  to  the  time  of  the  plaintiff's  title  ac- 
crued, yet  the  plaintiff  may  plead  the  flatute  of  limiutions, 
and  foprotcft  himfelf  againft  all  but  the  lall  feven  years. 

U.  80.) 
3  Burrouc. 

112.  The  idea  of  an  ejeftment,  the  origin,  improve- 
ment, utility,  eafc,  and  expedition  of  this  ingenious  fiftioo, 
adopted  (in  lieu  of  alrooft  all  real  anions),  for  the  tryalof 
titles  to  the  poffeflion  of  land.  FaircUum  on  demife  of  Fozvltr 
V.  Sbamtitle.     1292,1293,  1 294,  1295,  1300  101304. 

113.  Its  great  advantage  is,  that  being  under  the  con- 
trol  of  the  court,  it  may  be  fo  managed  and  modelled,  as 
to  anfwcr  every  end  of  ju  Rice  and  convenience.  U- 


114.  AdmiiEon, 
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11 4.  Admiflion  of  landlord  as  a  co-defendant,    or   to      Landlord, 
defend  alone.  defcndint. 

Fair  claim   en    dtmife  of  Foivler   v.    Shavitith. 

Page  1292,  1293,  1294,  1295,  "30>t®^304 

115.  A  fair  tryal  between  the  claimants,  is  the  ground      14. 
and  reafon  of  both.  -M. 

1 16.  The  latter,  viz.  **  to  defend  inftead  of  the  tenant  in      'd< 
"  pofTefiion  who  abandons,"  is  as  reafonable  as  the  for- 
nier.  Jb> 

117.  Receipt  to  defendant /ro  inierejfe  fuo,  was  the  prac-      'd. 
tJcc  before  13  E.  1.  c.  3.  or  1 1  G.  2.  c.  19.  1301,  1302 

1 1 8.  The  extent  of  the  term  "  landlord,"  as  ufed  in      ^. 
II  G.  2.  c.  19.  1293 

119.  If  the  tenant  in  poflcfiion  claims  nothing,  he  ought      Tenant  w 

to  take  no  fide  between  the  claimants,  who  ought  to  have  J^^'®^ 

a  fair  trial  between  them,    upon  the  real  merits.  thine. 

1293,    1300,  1304 

1 20.  On  a  writ  of  error  in  parliament,  brought  uj>on  a      Writ  of  tr*. 
judgment  in  ejedment,  th©  court  obliged  the  plaintiflf  in  erroir. 

error  to  crfter  into  a  rule,  "  not  to  commit  waftc  during  its 
"  pendency."  18*3 

121.  A  difcufiion  of  the  reafon  and  prafticc  of  the  com-      Common 
monrulc.  1897,  1898  ™**- 

122.  The  meaning  of  it  is,  "  to  bring  the  matter  to  the      Reafon  of  it. 
mere  queftion  of  the  plaintilF's  poffcffory  title."        1 897 

It  is  fufiicient  to  bar  a  non-fuit,  for  want  of  proof  of  ac^    Opcmtfon  of  it, 
taal  oofler.  ^^*  Aihial  ouftcr. 

123.  Itris.fufficicnt  in  an  ejcamcnt,  npon  a  condition 
broken.  ^^' 

And  in  all  cafes  but  to  avoid  a  fine ;  in  that  cafe  there      ^^  ^^^j^ 
maft  be  an  a£iaal  entry.  ^'  fine. 

124.  In  the  cafe  of  a  tenant  in  common,  it  is  fufiicient      Tenant  in 
without  proof  of  adualoufter.  /i5,  common. 

125.  Truftecs  (hall  not  recover  poflcfiion  from  or  difpute     Truftccs, 
with  their  r^ni  f»/ /r^.  1901  'S/?*' ?«« '^-A 

126.  The 


St 
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,  5  Burrow. 

I  zS.  The  notice  hj  tenant  to  quit,  under  ftat.  1 1  Gr?.  z. 
need  not  be  in  writing,  a  parol  notice  to  quit  is  foE^ 
ficient. 

Timrnim  v.  RowU/cm.         Page  i6oj 

127.  A  parol  demife  from  year  to  year,  is  a  fufidcct 
holding  within  the  ftacote,  fo  as  to  fobjed  the  tenant  to  the 
penalty  of  double  rent^  if  he  holds  over  after  he  has  given 
notice  to  quit.  lb. 

128.  (By  ftat.  II  Geo.  3.  c.  19./  12.  if  an  ejedment  is 
ferved  on  any  lands,  and  the  tenant  does  not  give  notice  of 
the  fervice  of  fuch  ejedment»  he  (hall  forfeit  3  years  rent  of 
the  premilcs,  to  be  recovered  by  a^on  of  debt.) 

4  Burr. 

Afligninent  129.  Jq  an  ejeAment  under  two  feveral  denufes,  a  title  was 

^y  ""^^  ^^  ^«    proved  in  one  of  the  leffces  of  the  plaintiff  ( Mrs.  ffiJJam} ; 
^^  ^^''  but  a  witncfs  for  the  plaintiff  proved  that  (he  had  affigned  aB 

her  inter eit  in  the  premifes  to  the  other  by  a  deed  tllen  in 
w^u^  ?**  court*     The  plaintiffs  refufed  to  produce  this  decd»  upas 

which  a  nonfuit  (ook  place,  for  by  this  evidence  all  title 
Was  taken  away  from  one  of  the  leffors  of  the  plaintiff,  and 
there  was  no  proof  of  the  conveyance  to  the  other,  fo  no 
proof  of  any  title  in  him. 

Roe  on  demife  of  HaUam  and  another  v.  Hiumey.  2484^ 

gride  2  Dur.  ^  E.  749—4  A  £rf  £.  e^z—Bidl^  N.P.iio. 

prwUialon  of  130.  Per  Lord  MamJUU. — The  dch'berate  refuGd  to  pixv. 
c^idcucr  agaiuft  ^^^^  ^y^^  ^^^^^  warranted  the  ftrongcft  prefumption  that  the 
tJirtku:ty.  ^^^  would  (hew  that  neither  of  the  leffors  c^  the  plaintiff 

had  any  title.  In  civil  cafes  the  oourt  will  force  parties  to 
produce  evidence  which' hiay  prove  againfl  themfelves^  or 
leave  the  refufal  to  do  it  after  proper  notice  to  the  jury — 
but  in  a  criminal  or  penal  cafe  the  defendant  is  never  forced 
to  produce  any  evidence,  though  he  (hould  hold  it  in  his 
hands  in  court.  Ih. 

5  Bum 

Dcfcripti<»rt:  131.  EjeAments  are  of  latter  tmies  conCdered  with  more 

latitude  and  liberality  than  formerly,  and  more  general  dc*^ 
fcriptions  fuffice.  2673.  629  to  631 

ShciifT,  ^of-  ^32.  The  fheriffs  to   give  poffeffion,  upOh  the  pfainliff 

fcfiLOD.  (hewing,  and  at  the  plaintiff's  peril. 

133.  the 


133*  The  (latute  of  limitatioDS  never  runs  agsinfl  a  man      Eje£\incnt, 
in  the  cafe  of  an  ejc6lmentt  but  where  he  ift  adually  oufi^d^  *^^"*^  '*"/'"' 
or  difl*eiA;d  :  The  pofleflion  of  one  joint -tenant  is  the  pof- 
fef&oD  of  the  other^  fo  a$  to  prevent  the  ftatttte  of  limita  • 
lions. 

Fairckim  v.  Sbackkton.         Page  2^604 

r 

1 34.  A  receiver  appointed  by  chancery  i«  an  agent  pro-      Notice  by 
pcrly  quaEfied  within  the  words  of  the  ftatute,  and  if  he  H'^t,  receiver, 
^vc8  notice  to  the  tenant  to  quit^  and  the  tenant  holds 

orer,  he  fiiall  forfeit  the  double  vali^. 

IVUimfim  v.  QJUy.         ^^94 

Tlie  ftatute  fays  **•  after  demand  and  notice  in  writing  ;" 
notice  is  itfclf  a  demand.  IL 

It  is  faid  that  in  the  cafe  of  an  infant  leiFor,  the  declara- 
tion ought  to  fet  forth  a  leafc  by  deed  rendering  (bme  rent, 
elfe  the  leafe  would  be  not  merely  voidable,  but  abiblutely 
void,  and,  tho'  f]6Utiotts,  it  ought  to  be  good,  at  leaft  hj 
poffibility.     2  Leon.  Cafe  zjg.fo.  I18.  6  Mod.  248^ 

Catvper, 

135.  A  man  Aall  not  defend  himfelf  in  it  by  an  eftate      Defence, 
which  makes  part  of  the  title  of  the  leflbr  of  th^  plaintiff,  part  of  leiTor*! 
as  by.  fettin^  up  the  eftate  in  tmflees  againft  the  heir  at  ''^*^' 

law. 

Hari  V.  Knott.         46 

1^6.  If  the  leflbr  of  the  plaintiff  be  an  in£uit,  and  the      Lcftbr  of 
guardian  undertake  for  cofts,  it  is  fufident.  plaintiff,ui    . 

Anonymous.         I2o 

« 

137.  The  lefFor  of  die  pkintiiF  in  ejedbnent  fhaU  not  be      Deed  from 
permitted  to  defeat  zf^m  deed  under  his  own  hand,  covt-  '*^^J^"^*^ 
naming  that  the  defeudant  fhall  enjoy  the  premifes,  and  for  ^  ^' 
further  afTurance  no  more  than  a  mortgagor  (hdl  be  per- 
mitted to  difpute  the  title  of  his  mortgagee. 

GoodtitZ  V.  Bmley.         597 

138.  Though  the  tefUtor  held  imder  an  old  term  of  two      Term  to  at- 

.    thoufand  years,  that  will  not  avoid  the  title,  if  the  jury  tend  inheritance, 
are  fatisfied  that  he  has  been  in  pofFeffion  twenty  years,  is 
evidence  of  a  fee.   No  man  has  a  kafe  of  two  thoufs^i^d  years 
at  a  leafe,  but  as  a  tenn  to  attend  the  inheritance. 

Ih.        597 

139.  The 
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€jc(tmem» 


Cowp. 


Notice,  ac-  139.  Tlic  mere  acceptance  of  rent,  after  a  notice  to  qoij 

cepunceofrent  which  had  accrued  after  the  time  of  the  demife,  is  not^ 
mftcr.  waiver  of  the  notice  ;  it  muft  appear  quo  anhno  the 

was  received.     If  both  parties  intended  the  tenancy  flu 
continue,  there  is  an  end  of  the  plaintifiPs  title  ;  if  not,  tl 
plaintiff  is  not  barred  of  his  remedy  by  ejedment.  The  V  ^ 
of  the  plaintiff  may  bring  an  a6tion  for  ufc  and  occupatit 
of  the  fame  premifes,  for  rent  which  had  accrued  fubfequeol 
to  the  time  of  the  demife. 

Chfny  V.  Battm,         P^gc  i^ 

Finr^conufor,        140.  In  proving  a  fine,  you  mufl  (hew  that  the  condor 
poflcffion.  was  in  poiTeffion,  and  received  rent. 

Doe  V.  Wllftanu.         621 


^^rrrenicnt 
■ur.ftHmped,  to 
prantkalc  to* 
defendant. 


141.  A.  by  agreement  in  writing  undamped,  articles  "witk 
B.  to  erant  him  a  leafe  for  21  years,  B.  has  poffellion  18 
years  without  any  leafc  being  demanded  or  tendered  ;  tbii 
agreement  is  a  good  defence  to  an  ejc^ment  brought  by  A. 

IVeakly  ex  dim.     X^a  v.  Buchntu.         47J 

«  /rir     -..         I42.  Poffcflion  under  a judsnnent  in  eje^ment  can  ocrcr 

Pcffellion  an-  ^  i-ir -r        r  .i.     r      1    11 

r  i.i^ament  in  amount  to  a  diffcirm  of  the  freehold. 


d«  judgment  in 
rj«lmrnt,  not 
difTcifm. 

Enures  ac- 
cording to  the 

right. 


Secret  fr<.ff- 
Tncnt,  Tenant  i« 


Doe  V.  Horde. 


:oi 


143.  But  fuch  poffcflion  enures  according  to  the  right  of 
the  party  recovering,  whether  it  be  a  right  of  freehold  is 
poffciHon,  in  tail  or  in  fee.  Ih. 

T44.  A  frcret  feoffment  under  a  naked  poffelOon  by 
tenant  in  tail  in  remainder,  to  the  mere  intent  to  male  1 
tenant  to  the  pr^trjpe^  cannot  work  a  diffeifin  to  the  advan- 
tage of  the  feoffor.  11.        'jot 

* 

*lB«t  the  true  owner  may  eleft  to  make  it  a  diffeifio.     ^• 

145.  The  defendant's  title  in  ejectment  was  a  thirty  fix 
years  peaceable  and  fole  poffeflion  of  the  lands  whicli  he 
originally  held  as  tenant  in  common  with  one  Mary  Taykrt 
witliout  any  account  to,  or  demand  or  claim  by  her  und€r 
whom  the  leffors  of  tlie  plaintiff  claimed,  held  a  fuflicient 
ground  for  a  jiir^'  to  prefumc  an  adlual  ou/ler  of  the  co-tenant 
and  adverfe  poffcflion. 

Taylor  v.  Pro/fer.         2  ^  \ 


Dec  an  De 


Fl/har  l!f 


146.  (Ii 


€|e(tment.  4*9 

J46.  (In  eie<£lments  by  tenants  in  common,  entry  by  one 
aU  be  good  for  all.  Smolts  v.  Dak,  Bob.  1 20. — In  gene* 
a  where  two  perfons  claim  by  the  fame  title,  there  (hall  be 
o  adverfe  pofleflion,  fo  as  to  toll  an  entry  of  the  one,  but 
[k£  entry  oPthe  other  be  at  all  times  lawful.  Co.  Lit,  242. 
nd  Lit.  296,  297.) 

147.  (Tenant,  for  the  crown  for  ninety-nine"  yfars,    is      Tcnintofthe 
ttt  of  poffeffion  for  more  than  twenty  years,  yet  he  may  ^™^"»  ninety- 

•  .  Dine  VCSU*!  Dol* 

pcover  in  eje6lment.     Runnington  mi  EjeQment^  1 5.  Cro,  EL  felQon. 
31 .  But  now  by  9  Geo^  3.  r.  16.  60  years  will  bar  the  king.) 

148.  (If  A.  be   outlawed,  and  his  lands  are  extended  .  Ourfawry, 
ipon  an  inquifition,  fuch  outlawry  and  inquiiition  do  not  *"<!"'"****'*>  ^* 
ake  away  the  entry  of  a  third  perfon  who  claims  title  to 

be  lands  extended,  but  leave  him  his  remedy  by  ejedment 
or  recovery  thereof,  for  the  king  acquires  no  title  or  in- 
ereft  in  the  land,  but  only  to  the  profits  by  the  outlawry  ; 
ind  the  poffeffion  being  ftfll  in  A.  it  were  abfurd  to  fuffer 
lit  outlawry  to  privilege  it  againft  the  entry  of  a  third  per- 
bn,  who  might  have  been  difleifed  of  the  lands.  Har^ 
^efs,  176.) 

149.  When  the  poffeflion  of  a  tenant  is  adverfe,  it  is  not      Notice,  md- 
leceifary  to  give  him  notice  to  quit,  in  order  to  fupport  an  verfe  poffeffion. 
jcr^ment  againft  him. 

Dot  V.  WlUiamt.         *622 
Dtntg/as, 

150  A  notice  to  quit,  "  or  I  fhall  infift  op  double  rent,"      Notice,  dou- 
ft  good  to  fupport  an  eje6lment ;  it  refers  to  the  flatute,  and  blc  rent. 
Mints  out  the  legal  confequences,  which  is  double  the  yearly 
ralue  for  an  over  holding  tenant,  by  1 1  Geo.  2.  c.  ig.f.  iS, 
Where  the  tenant  gives  notice  that  he  means  to  quit,  and 
Iocs  not,  it  is  double  rent.  , 

Doe  V.  Jack/on.  167,   1 63. 

151.  A  mortgagee  may  recover  poiTeffion  without  notice  Morttaere 
:o  quit,  againft  the  mortgagor,  or  a  tenant  who  claims  un-  a^^infl  t^aaxit 
ler  a  lea(e  from  the  mortgagor,  pofterior  to  the  mortgage,  of. 

md  without  the  privity  of  the  moitgagee. 

Keech  s.  HaU.       '   21   to  ^3 

152.  Per  Lord  Mansfield. — For  by  the  mortgage,  the 
mortgagor,  when  left  in  poiTeffion,  becomes  ftri^Uy  a  mere 
tenant  at  will ;  no  notice  is  ever  given  to  him  to  quit,  he  is 
not  even  entitled  to  the  crop,  as  other  tenants  at  will  are, 
bccaufe  all  is  liable  to  the  debt,  on  payment  of  which  all 

the  .\ 


43^0  €ieetmtitt* 

the  mortgagee's  title  ceafes.  The  mortgigor  has  no  powcr^ 
either  exprefs  or  imp1ied»  of  makipg  Icafcs  ncyt  fulled  t»  i 
every  circumftance  of  the  mortgage.  If  the  mortgagee  had 
encouraged  the  tenant  to  lay  out  money,  he  could  not  mam- 
tain  this  adtion  before  the  end  of  the  term  granted  by  the 
mortgagor. 

Keechv.HaH.         Page  21  to  25 

Ltouglas* 

153.  Per  Lord  MansfieU, — The  a  A  of  4  Geo*  2.  is  very 
pfrplexed,  but  the  meaning  certainly  only  is  that  where 
there  is  no  ftipulation  in  the  leafe  for  entry  withoat  dcmaxid, 
ybu  may  notwithftanding  enter  Mrithout  demand,  proTided 
fix  nvont'hs  rent  is  in  ^rrear,  and  there  is  not  a  fuffideot 
diflrefi^  otherwife  in  fuch  cafes  you  muft  make' a  demand. 

Goadrtgbt  v.  Cator,         462 

Mere  truftcc  ^  54*  Where  it  is  clear  tha^  the  perfon  in  whom  the  legal 
eilate  is  vefted  is  a  mere  truftee,  he  (hall  not  avail  himfelf  of 
his  title  to  defeat  his  cefiui  que  trufi  from  recovering  in  ejed- 
ment. 

Dae  V.  P««f.  695 

li.  155.  But  this  rule  is  fubje£^  to  quah'fication  of  ita  bctag 

clearly  the  cafe  only  of  a  mere  trufi,  for  then  by  taking 
notice  of  it  the  cpurt  prevents  delay  and  e|[pence. 

Goodtighi  V.  Wells.         741 

.156.  But  the  court  will  nqt  decide  when  there  is  a  doubt, 
but  leave  the  queftioii  to  a  juriidiAion,  which  re;gidar!y 
takes  cognizance  of  matters  of  truft  >  where  it  is  doubtfcl 
the  legal  right  ought  to  prevail.  IL         1^1 

I  Dumfotd  and  Eajt. 
Defcrlption.  1.57.  Ejeflment  for  a  mefTuage  and  tenement  is  good 

after  verdid. 

Doe.  dem.  Stewart  y.  Defdmu  ii 

I<L  159.  So  is  ejeAmeot  for  a  meHuage  or  tenement.         R. 

Ch^rrhcrsin         159.  A  furreqdcr  of  chainbers  in  New  Inn,  to  the  trea- 
Ncw  Inn.  fiu-er  and  antients  of  the  fociety,  made  with  their  affent,  to 

the  intent  that  they  may  gt^t  the  chambers  to  a  purchafrr, 
pades  the  eftjate  to  fuch '  pinrclutfer  before  admiflion,  and 
therefore,  upon  the  death  of  the  ftirrenderee,  before  admif- 
iion,  the  fociety  may  maintain  eje6iment  for  them. 

Dot  dm*  ^urrjFandotheic>^. -^^i^anii  Vtother.      393 

i6o.  Where 


I   Dumfard  and  Eajl. 

1 60.  Where  a  term  is  to  end  on  a  precife  day,  there  is      Expintion  of 
no  occaiion  for  a  notice  to  quit,  becaufe  both  parties  are  ^**^***>  »<*'ice. 
aipprifed  that  unlefs  they  come  to  a  freih  agreement,  there 
is  an  end  of  the  leafe. 

Meffenger  v.  Arm/lrong,  P*^gc  ^l 

i6i-  A  tenant  to  a  mortgagor,  who  does  not  give  him     Tenant  of 
notice  of  an  eje£tment  brought  by  the  mortgagee  to  enforce  morrgjgor, 
an  attornment,  i^  not  liable  to  the  penalties  of  the  1 1  Gea.  ^^^^^^'  • 
Zm  c.  i^'f*  12.  for  fecreting  eje^ments. 

Buckley  V.  Buckley.         647 

The  (^atute  only  extends  to  cafes  which  are  inconfiftent 
with  the  landlord's  title.  IL 

162.  The   truftee  of  a  term  not  having  notice  of  an      Truftccof 
agrreemcnt  for  a  leafe  before  the  grant  of  the  term,  may  term, 
maintain  an  eje^ment  againft  the  tenant  in  poiTcflion,  under 

tbc  agreement. 

GoodiUk  dem.  Eajlivkk  v.  Way.         735 

163.  A  paper  containing  words  of  prefent  contra6l,  with      Agix^ment 
mn  agreement  that  the  leffee  (hould  take  pofleffion  immedi-  for  leafe. 
ately,  and  that  leafe  (hould  be  executed  in  futuro^  operates 

only  as  an  agreement  for  a  leafe,  and  not  as  a  leafe  itfclf, 
and  tl^erdCore  it  need  not  be  damped,  if  executed  belbre  23 
Qgq.  3.  c.  58.  Ih.         735 

1.6^  Plaintiff  in  this  cafe  claimed  under  a  demife  from  A.  Truftce 
4ated  one  thoufand  feven  hundred  and  eighty  four,  in  truft  eeJUi qut  trufu 
fpr  creditors ;  defendant  claimed  under  an  agreement  &om  A. 
dated  one  thoufand  feven  hundred  and  feventy  nine,  for  a 
leafe,  and  that  defendant  (hould  have  immediate  polfeilion  ; 
objefied  that  plaintiff  claims  as  a  volunteer,  ^nd  is  a  truftee 
for  defendant,  and  cannot  ejed  his  ceftui  que  tntfi.  Per  Curiam^ 
This  principle  holds  only  in  clear  cafes  of  trufl,  when  chan- 
cery would  of  courfe  decree  a  conveyance ;  but  this  is  a 
%r\\i^  for  creditors  and  not  merely  voluntary,  and  the  defence 
being  a  doubtful  equity,  is  not  fuificient.  Ihi 

165.  One  tei\ant  10  common  cannot  fet  an  out  (landing     Tcni^ntin 
Vnfatisfied  term  in  bar  to  an  ejedmcnt,  for  a  moiety  by  co!r.nioo,  omt- 
anotlier  tenant  in  comQion*  ilatidmg  ccrm. 

Dee  dem^  Br^owe  v.  Pegge.         759  "• 

166.  An  ejedkment  was  brought  for  a  moiety  of  the 
manor  of  fVitUkurff  under  the  will  of  DoOor  Barnellf  as  one 
of  bis  coheirs,  by  the  tefUtor's  marriage  fettlemcnt,  A.  D. 
one  thoufand  ficven  hundred  and  forty  eight ;  two  terms*^  had 
been  created,  one  fur  ninety-nine  years,  to  fecure  an  an-» 
Duity  of  two  hundred  pounds  fer  annum  to  the  teilator's 
mother  \   the  other  of  one  thouOind  years,   to  raife  two 

thoufand 
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thoufand  pounds  for  his  wife,  in  cafe  iihe  had  no  ifiuc ;  the 
teilator  died  in  or.e  thoufand  fevcn  hundred  and  fcvcnty  foor, 
leaving  no  iffue,  and  by  his  will  devifed  all  hi«  eftatea  to 
truftecs,  in  trufl  after  the  death  of  his  wife,  for  fuch  per- 
fons  as,  accordiiig  to  the  laws  of  defcent,  (hould  be  his 
htirs  at  law  ;  the  defendant,  in  one  thoufand  fevcn  hundred 
and  feventy  fix,  had  been  found  heir  ^t  law,  in  confequence 
of  an  iffue  out  of  chancery,  as  defccndcd  from  a  daughter 
•  of  a  common  ancellor,  and  was  in  poifeflion  ;  the  lefTor  of 

the  plaintiff  claimed  as  heir  at  law,  by  dtffcent  from  another 
fitter  of  the  fame  anceftor,  and  brought  for  a  moiety,  and 
did  not  mean  to  difturb  the  terms  above  created  ;  the  de- 
fendant fet  up  thefe  terms  again  (I  him,  but  it  was  adjudged 
that  as  the  plaintiff  went  to  recover  the  lands,  fubjed  to 
the  ufos  of  the  fubfilting  term,  that  this  term  fhould  never 
be  fet  up  by  a  third  perfon. 

Dot  dem.  Briflowe  v.  Pegge,         Page  759 

I  Dumford  and  Eqfi. 
Tnifttcrin,  1 67.  Where  a  truft  term  is  a  mere  matter  of  form,  and 

real  owner.  the  deeds  mere  muniments  of  another  eflate,  it  (hall  not  be 

fet  up  againfl  the  real  owner.        *  Jh. 

i68.  If  it  were  neceflary  to  take  affignments  of  fatisfied 
terms,  terrible  inconvenicncies  would  cnfue  from  the  rcprc- 
fentatives  of  the  trutte^s  not  being  to  be  found.  Ih. 

TroU,  tfjfui  fue       169.  A  truft  fhail  never  be^fet  up  in  an  eje8ment  againft 
*"ifl'  him  for  whom  the  truft  ivas  intended.  /5. 

170.  An  outftanding  unfatisfied  term  is  not  therefore 
always  an  anfwer  to  a  plaintiff  in  eje<5lraent.  /^» 

Tenant  m  171.  A  tenant  in  poffcfuon  under  a  leafe,  whofc  tenancy 

•offiffion,  ftt  up  IS  not  meant  to  be  difturbcd  by  the  Icflbr  of  the  plaijitifTin 
leaic  m  bar.         ejeAment,  (hall  never  fet  up  J.ls  Icafe  to  bar  the  recovery. 

73.. 

Mort<»«^or,  1 72.  A  mortgagor  cannot  fet  up  the  title  of  a  third 

title  of  lihird         pcrfon  againft  his  mortgagee  in  an  eje^ment.  //• 

^^Tcnaiit  title         ^^^'  ^^^  *^"  ?  tenant  who  has  paid  rent,  and  a6ted  at 
of  third  perfon.    ^"^^»  f^^  "P  ^^^  ^^^^  ^^  ^  ^'"***^  pcrfon  in  an  ejtc^ment,  to 

bar  his  own  leifor,  as  that  of  the  mortgagee  agairtft  the 
mortgagor,  notwithftanding  the  old  rule,  that  the  plaintiff 
is  to  recover  by  the  iirengih  of  his  -own  title.  Jb. 

174.  A  fecond  mortgagee  who  takes  an   afTignment  of 
ScwonJ  ^  t^,.,„  Jo  attend  the  inheritance,  and  has  all  the  title  deeds 

rov.r^aiijft        ^^Y  ^'^covef  m  cjcamcnt  agamft  the  firft  mortgagee,  not 
fiift.  having  notice  of  fuch   prior   mortgage,  hecaufe  if  a  mort- 

gagee lends  money  on  a  mortgage,  without  taking  the  title 
•    dteds,  he  enables  the  mortgagor  to  commit  a  fraud. 

Good:  it  It  dcm.    hJ'orris  v.  Morgan. 
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175.  If  a  fubfeqtient  purehafer  or  mortgagee  ha$  notice  .   Subfcqijent 
of   a    former   parehafe  or  incumbrance,  he  (hall  not  aTail  ^^JJcf****^ 
himleJf  of  an  ailignmefiit  bf'ab  old  outftanding  term  prior  to 

b^thf  in  order  to  get  a  preference. 

fTtllaiigUf  T.  iVilbught^i    .    Page  7^3 

1 76.  But  if  he  had  no  hodce  of  fucK  pfior  incumbranie '    No  notice  oi 
or   porchifei  and  hds  tbfc  iihft  and  beft  right  to  call  for  the  Jran^c]""^**"" 
legal  cftate^  then  if  he  gets  an  affignment  of  it^  a  court  of 

equity  will  not  deprive  him  of  hit  advantage.  /^. 

177.  If  k  fecond  tnortgilgee  lend  his  mbtiey  upon   an     OutflanJifig 
cftatc»  upon  which  there  is  an  old  outftanding  term,  and  ^^^  f«:ond 
has  notice  at  the  fam^  time  of  a  eerfain  tncuhibraiice  prior  ™°**8a8c«^ 
to  llis  own}  the  prior  incambranter  has  the  beft  right  to  call 

for  the  legal  eftatc)  and  to  fatisfy  himfelf  of  any  cither  in* 
cumbranceft  upoil  the  eftate,  although  fuch  other  incumbran- 
ces were  not  known  to  the  fecond  mortgagee  at  the  time  he 
bad  advanced  fail  money;  Ibi 

178.  If  a  landlord  etvfc^  notice  fo  his  teiiafit  to  e|ait  at     Second  nd^ 
the  expiration  of  the  Jeafe>  and  the  tenant  hold  over,  the  ^'^^  '^  ^"^^' 
landlord  is  entitled  to  double  rent;  and  a  fecond  notice  to  ^^^^^^' 
qaic  on  a  fnbfct|uent  day,  oi-  to  pay  double  reftt^  is  no  wai* 

ver  of  fuch  firft  notice,  6r  of  the  doable  rent  which  has 
aacrued  ander  it^  it  only  estpre/Tes  that  which  in  the  former 
was  to  be  eolle^ed  by  intendment. 

Mfjfen^tr  v.  Artnfirmg,         52 

179.  Wliere  the  term  of  a  leafels  to  ^nd  on  a  precife     T^r(nst5«na 
daj»  thete  is  no  occafioo  for  a  notice  to  quit,  becauie  both  on  precife  da/y 

erttei  are  apprized  that  the  leafe  \%  of  conrfe  at  an  end,  un-  ^^  ^^ocice. 
Is  they  com^  to  a  frelh  agreeraient.  lb.     53^  &  i6a 

i8o.  In  the  cafe  of  a  tenancy  from  year  to  year,  there     Fr6m  y^arto 
*miift  be  half  a  dear's  notice  to  quit^  ending  at  the  expiration  yw^fix  months 
of  the  year.  ^6  1'  nouce.  ending. 

Right  iefk.  Flower  v.  Darby  and  anoibet,         1^9 
1 8 X.  Six  months  notice  is  not  fofficient.  lb.       163     ^^' 

l8i.  There  is  no  diftinAion  between  houfcs  and  lands,     ^"  <^iftinai- 
as  to  die  time  of  giving  notice  to  quit.  lb.-  .  162,  5  jands.^" 

183.  Where  one  in  remainder  afiertbe  expiration  of  an     Arccptance    ^ 
efiate  for  life,  gave  notice  to  the  tepaqt  to  quit  on  a  certain  ^^^^^^^  *'^**^ 
dayt  and  afterwards  accepted  half  a  year's  rent,  fuch  ac* 

Vol.  L  E  «  <^pt«fH^ 
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ceptance  being  only  evidence  of  a  holding  fiBoi  ytar  lo  year 
is  rebutted  by  the  prcTioos  notice  to  quit,  and  Uicitftnt  dK 
notice  remains  good, 

Bjkei  dan.  Murgairoyd  CsT  WiUnt  ▼ 


Blackffonty  J.     Tork  Summtr  Affmcs  1774-—^ 
Cited  in  It/gAr  v.  Diir^jr.  Page  i6i 

I  Dwmford  and  £a^. 
Proof  of  <Iif.       1 8^,  In  ^n  ejcaraent  brought  by  Mr.  Dunwmhc^  he  could 
fcrciit  com-  ^^^  ^^  ^jjj^  ^Ij^jj  ^j^g  jg|.j^  commenced,  and  the  «• 

term.  naot  proving  it  to  be  different  from  the  time  to  quit  neo* 

tiooed  in  the  notice^  the  plaintiff*  was  nonfuited. 

Carim  Urd  MansfeU  at  6.  R        i6i 


Notice. 


«   Cellar,  part 
and  parcel. 


185.  In  ejedment,  Eyrt^  Baron»  held  a  notice  to  qait  at 
Lady-dayf  to  be  frima  facie  evidence  of  a  holding  frooi  Laif* 
day  to  Lady-day y  till  the  contrary  was  Aewn. 

Doe  dem.  PudScombe  T.  Harris.     $mm.  4ff*  1774* 
at  Dorchefier.  l6x 

1S6.  A  demife  of  premifTes  in  SwaUow-flreel^  Wejhmjtff^ 
late  in  the*  occupation  of  A*  particalarly  ddcri^ng  them, 
part  of  which  was  a  yard»  does  not  pais  a  cellar  fitaaie  under 
that  yardf  which  was  then  in  the  occupation  of  B.  another 
tenant  of  the  kifor  :  and  the  leflbr  in  an  ejednaeot  biooglK 
to  recover  the  ceUar^  is  not  eftopped  by  bis  deed  from  going 
into  evidence  to  (hew  that  the  celkr  was  not  inteoded  to  be 
demifed. 

Iht  dm.  Freeland  v.  Bart,         701 


nants. 


Leafing  pow-  1 87.  Under  a  power  to  a  tenant  for  life  to  \a£t  for  years, 
«^- "^"**  ^^^'  ""cferring  the  ufual  covenants,  &c*  a  leafc  made  by  hin 
containing  a  provi(b»  th9t  in  cafe  the  premises  ^vere  blova 
down  or  burned  the  leflbr  fluMiU  rebuild^  otherwife  the 
rent  (hould  ceafe»  is  void,  the  jury  finding  that  fach  a  cove- 
nant  is  unufuaL 

Dae  dem.  EUa  r.  SatuSktm.        70$ 


Agreement 
for  leafe. 


Stamp* 


188.  A  paper  containing  words  of  ^refeht  coafrad^,  with 
an  agreement  that  the  Itffee  fhould  take  pofleffion  iroroedi- 
ately,  and  that  a  leafe  fhould  be  executed  inlbtniXy  operates 
only  as  an  agreement  for  a  leafe,  and  not  as  a  leafe  itfelf; 
and  therefore  i^  need  not  b^  ftamped  H  execute  before  the 
33  G€9,  3.  c,  58. 

GoodtUIe  dcm.  Eftwick  v.  Way,         73J 

^     189.  A  leafe  in  writing  titough  not  onderfeal^  cannot  be 
g^iven  in  evidence  unleft  it  be  ftamped,  /^* 


190.  Teout 


190-^  Tenant  ftom  year  to  year  bcforfe   si  mbrtgagc  br     six  rtiohtlis 
crant  of  the  reverAoni  is  intitled  to  (ix   months   notice  to  notice  from 
^oit  before  the  end  of  the  year,  from  the  mortgagee  or  mof^J^S*** 
pantee* 

Blrcb  ▼.  IVright.         Page  380 

19 1.  The  defendant  iii  thi§  cafe  Was  tenant  from  year 
to  year  to  Mr.  Bowet^  and  he  and  his  wife  granted  an  annuity 
to  the  plaintiff,  charged  on  the  eftate  of  which  the  defendant 
"was  tenant  in  the  year  1777  ;  Bowes  received  the  rents  till 
Nbyemier  1784,  when  81/.  rent  was  in  defendant's  hands. 
In  1 785,  the  plaintiff  brought  an  eje(5lment  and  recovered 
poflefEon^  and  then  gave  notice  to  the  tenant  (the  defendant) 
to  attorn  to.  him  and  pay  over  to  him  the  rent  then  in  his 
tiaods.  Defendant  refufed  to  attorn  or  pay  him  the  rent  $ 
upon  which  a  writ  of  poffeflion  was  executed  and  this  a^ioil 
brought  for  ufe  and  Occupation,  for  the  rent  accruing  froni 
the  time  when  the  la(l  payment  was  made  to  Bowei^  to  th^ 
execution  of  the  writ  of  pofTeffidn.  It  was  refolved  that  the 
plaintid'  might  recover  for  the  time  before  the  ejedlmeni 
brought,  but  not  for  the  rent  accrued  after  ;  for  by  bringing 
the  ejedlment  the  plaintiff  had  from  that  time  confidered  the 
defendant  as  a  trefpafTer,  and  his  title  tortious^  and  fo  there 
could  be  00  contra^  implied*  /^« 

2  Dumjord  and  Eaji. 

192.  Declarations  of  tenants  a^eadmiflible  evidence  after     Dedaratiob 
their  death,  to  fhew  that  a  certain  piece  of  land  is  paicel  of  ^y  t^"*°»' 
the  eftate,  which  they  occupied ;  and  proof  that  they  exer- 

^if^d  a^s  of  owQ/erfliip  to  it^  not  fefifted  by  tobtrary  evi- 
dfJicCy  is  deci(]?e« 

fyww  V.  Pierce.         53 

193.  tt^here  tlie  plaitxti/T  claimed  as  devifee  in  remainder, 
nirder  a  will  twenty-feven  years  ago,  under  which  there  was 
flo  pofleiEon,  declaratioos  by  the  tenant  who  was  in  poffefl^oa 
at  that  time,  that  be  held  as  tenant  to  the  devifor,  are  ad- 
miffible  evidence  to  prove  feifjo  in  the  devifof. 

•  lUlhfta^  V.  R<iies,     (cited)     55 

194.  Where  ao  infant  becomes  entitled  to  the  fevcrfion     Jnfantlnti- 
of  aa  eftate  leafed  from  year  to  year^  he  cannot  ejed  the  tlett  to  rever. 
tenant  without  giving  the  fame  notice  as  the  oiiginal  leffor  ^*^">  ^'^  montlW 
wA  htvc  given.  "^^'^«- 

MadJott  dem.  Baker  v*  White.         159 

E  e  a  195.  The 


436 


t  Di/rMf§rJvid  EMJt. 

195.  The  trodccs  of  a  pabEc  twfil'r  ad, 
powers  tbcm  to  cred  toU-boulcs  and  aor^ige  t^  talSsa 
which  declares  that  thcfc  ftaU  be  ao  pnvify  ajBfl^  the 
ditorf  9  ha^e  no  power  to  nor^ga^  the  mB-Jnaifa  or  pKS, 
If  ID  faft  they  baire  made  iocb  a 
if  brought  agaioft  tbem  by  die 
eftopped  by  their  deed  from  infiftiflg  that  the  wQl  pves  ihe« 
DO  lach  power,  they  not  adiog  for  their  own  bcDc£t  but  fir 
the  pQblickff  befidts  the  coort  will  take  aodccof  the  pohU 
od  of  farliament. 

Fatrtitk  m  Jtm.  ofMjttm.  t.  GUbaU         Fige  169 


LtgAJ,  not  f  ^5    If  x\^et^  be  an  agreemecc  before  marriafe  dm  a 

•quiubl*  (Uto.  f^tji^^^oj  ftj^ii  be  made  of  die  wife's  eftate.  lefemag  » 
her  a  power  of  difpofiog  of  it,  which  agreemeot  ia  fifoed  by 
the  intended  hofband  and  wife,  bot  ooc  fealed^  and  beibie 
the  marriage  the  wife  difpofes  of  it  to  the  hoftand,  wk> 
furvifcf  her  and  demifes  the  eflate  by  will ;  the  tkk  of 
his  devifee  is  fuch  a  doabtfbl  equity  as  canooc  be  iet  op  ia 
an  ejedmeot  againft  the  tide  of  the  wife's  heir  at  law. 

Doc  dem.  HoJfdtm  ▼.  Staflt.        684 


Prcfumed 
iiirrenderi 
t«rm« 


M. 


I!f  Aion  of 
iarant  to  hold 
premiire  S|  no- 
tice. 


X97.  In  ejedment  the  plaintiff  nraft  recoter  on  a  le^al 
title.  A  faiisfied  term  may  be  prefomed  to  be  farrenderedy 
but  an  unfatisfied  term  raifed  for  the  porpoie  of  fecaiiag 
an  annuity  during  the  life  of  the  aonoitaot  caooot,  and  nay 
be  fet  up  as  a  bar  to  the  heir  at  law,  even  though  he  daiio 
only  fubjed  to  the  charge.  lU 

198.  Per  Grofe^  J. — ^The  owner  of  the  cfhte  raifed  a 
term  for  ninety-nine  years,  and  faid  that  for  parncolar  por- 
pofes  the  truftees  (hould  have  the  pofleiEon  of  the  eftate  ;— 
then  if  the  truftees  are  in  poflelEoo,  no.perfoD  can  turn  tbcm 
out  of  po/TeiEon  till  the  purpofcs  of  the  truft  are  anfwercd. 

71. 
{Butter^  J.  differed  from  the  Court,     rtde  x   D.^  E, 

199.  There  was  an  agreement  for  a  leafe  made  by  tfte 
leffor  of  the  plaintiff  for  her  own  life,  but  a  claufe  in  it  that 
her  Ton  (who  was  then  an  infant).  fhouM  have  a  power  tp 
take  the  houfe  himfelf  when  be  came  of  age ;  it  was  adjudg* 
ed  that  under  this  agreement  the  fon  (hould  make  bis  elec- 
tion in  a  reaibnabie  time  after  he  came  of  age,  and  tbac 
where  he  did  not  do  fo  for  a  year,  and  then  gave  half  a 
year's  notice  to  the  tenant  to  quit,  that  the  tenant  coaki 
Aot  oa  fuch  notice  be  evided. 

Doc  on  dtmfi  of  BromJUld  ?.  Ufskh.       43^ 

200.  Lciw 
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200.  IteiTor  of  the  plaiatiff*  claimed  under  a  demife  of 
the  ledlory  hoofe,  &c.  from  the  re^or  for  tweoty-one  yean, 
9od  the  defendant  had  entered  on  him  without  any  coloar 
of  title  whatever )  the  defendant  at  the  trial  relied  on  the 
Icaie  bei^g  void  under  ftatute  1  ^th  E!i%,  c.  20.  by  reafoo 
of  the  oon-reffdence  of  the  redor,  he  having  been  abfent  for 
more  than  eighty  daya  within  the  year.-«-/Vr  Curiam,  By 
the  ftatute»  the  leafe  is  void  for  non-re(idence»  and  therefore 
though  the  defendaoi  was  a  (Iranger  and  a  wrong-doer,  the 
plaintiff  cannot  recover. 

Doe  on  demifi  of  Crijft  r.  Barter^         PagjB  749 
(V,  4  A  e?  £,  68a,    4  Burr.  2484-) 

201.  (£je£lment  for  redory,  pfaintifF  mnft  prove  that  his     Parfon^rec- 
IciTor  was  admitted,  inftituted  and  induced,  that  he  read  ^n- 

the  thirty-nine  articles,  and  affented  to  the  book  of  com- 
mon prayer,  but  he  need  not  prove  a  title  in  his  patron ;  for 
the  rightful  patron  may  bring  ^ar<  impejit.  Snow  v.  PIm' 
lipi.  I  Sid.  220.  He  mult  alip  prove  pr^fentation..  i 
i^cnt.  1414.} 

3  Durnford  and  EaJI. 

202.  In  the  cafe  of  a  tetiancy  from  year  to  year,  as  long     Intereft  of 
as  both  parties  pleafe,  if  the  tenant  die  inteftate,  his  admi-  »njf  fta^e,  admi- 
nlilrator  may  declare  in  an  ejeftment,.  on  a  term  foe  fevcn  "'""**^'*' 
years ;  for  the  time  is  not  concluHve. 

Doe  dem.  Shore  r.  iV/^r.     H.  2^  Geo.  3.  13 

205.  Whatever  chattte  intereft  the  inteftate  had  (which 
vas  a  ie^ie  from  year  to  year)  veiled  in  the  reprefentative. 

Ik 

204.  (If  the  (piritaal  court  grant  adminiftration  ^ndente 
Siej  fuch  an  adminiftrator  may  maintain  an  ejeAmeat.  Per 
Lord  HardwUie,     2  Atk.  286.) 

205.  The  court  will  not  permit  a  devifee,  not  having  beeit 
in  po^eiSon,  ta  be  made  defendant  in  eje^^ment  inflead  of 
the  tenant,  as  landlord,,  under  the  1 1  Geo.  2.  r.  19.  /  13^ 
but  they  will  permit  the  heirs  at  law,,  or  remainder  roan 
claiming  nndev  the  lame  title. 

Loveloei  v.  Oanca/ler^         783. 
4  DuntputdojiA  Eafl. 

206.  The  court  will  permit  a  devifec  in  trufl'^  not  having     Devlfcc,  dc* 
l«en  in  pofTeflion,  to  defend  in  e]e6lment  as  landlord,  un-  fenus  as. 

dcr  II  Geo.  2.  c.  19.  /  13.  but  not  the  cefiui  que  truft. 

Lovelock  on  dem.  of  K orris  v.  Dancafler^ 
McL  31  Geo.  3.         122 

207.  A 
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6/eftment 


4  Durtiford  and  Eafi. 

Parol  dcmife,      207.  A  parol  Agreemerit  to  leafc  lands  for  foar 

four  years,  te-   only  creates  a  tenancy  at  will,  by  ftata^e  of  frauds  ;  aad 

fjancy  at  wi       .^  ^^^^  tenancy  be  not  determined  before  the  day  of  tbt 

demife  laid  in  the  declaration,  the  plaintif  cannot  rccorer. 

CocJiilk dm»  GaUuway  v.  Hirbert.  B.$l  Geo*  3.     Pagt 6S0 

208.  Tn  this  cafe  it  was  agreed  between  jthe  lefibr  of  die 
plaintiff  and  the  defendant,  that  the  defendant  flraold  hold 
a  farm  from  hiichaelhtas  1791,  for  four,  eight,  or  twcJfc 
years,  &c.  there  was  no  memorandum  in  writing,  or  leafe  y 
the  demife  was  laid  on  the  firft  of  O^pber^  pofieffioD  was 
demanded  on  the  fifth  of  the  fame  month,  and  rcAi&d^ 

209.  Per  Lord  KenyonJ-^Tht  ftatute  of  frauds  fay«,  tiiat 
ftich  an  agreement  as  the  prefent,  fliall  only  ha?e  th6  efibft 
of  creating  a  tenancy  at  will ;  now  a  tenant  at  will  is  not  % 
trefpaiTer  :  here  the  tenancy  was  not  determined  notil  after 
the  day  of  the  demife  in  the  declaration,  and  cooieqaently 
the  plaintiff  cannot  recover.  li. 


X.and!ord*s 
t'.tle  expired, 
defeoce. 


Ttiift,  con« 
veyance  pre- 
lum ed. 


210.  In  ejetSlment  by  a  landlord  againfl  a  tenaort  wboft 
leafc  is  expired,  the  latter  is  not  barred  from  fhewing  that 
his  landlord's  title  is  expired. 

England  (iem.  Syhurn  v.  Sladt.     E-  $2  Cm.  3.  682 

{Fide  4  Burr.   2484.     Roe  v,  Harvey^  tt*  Doe  ▼.  Sfl»v 
her,  2  Z>.  &r  ^.  749.) 

211.  In  the  cafe  of  a  plain  truft,  where  the  trufbes  «er« 
directed  to  convey  to  a  devifee,  on  his  attaining  twenty-<lbe, 
the  jury  may  be  directed  to  prefame  a  conveyance  at  any 
time  afterwards,  though  confiderably  lefs  than  twenty  years  1 
for  it  was  what  they  were  bound  to  do,  and  what  a  coart  of 
equity  would  have  compelled  them  to  have  done,  if  they 
had  refufcd,  and  it  is  rather  to  be  prefumed  that  they  did 
do  their  duty.     Per  Lord  Kenyan.  U* 

{Sec  fiulier,  N.  P.  IIO.) 

2 1  a.  This  was  an  ejedlment  for  an  inn,  at  Lem/ham^  fs 
Kent.  The  defendant  having  proved  the  expiration  of  the 
Icafe,  under  which  the  leffor  of  the  plaintiff  chimed,  under 
one  George  Pym^  another  leafe  'was  offered  fn  evidence, 
made  to  the  leffor  of  the  ])laintifF  by  one  Jfohn,  /^m,  who 
claimed  under  the  will  of  George  Pym,  who  thereby  devifed 
the  ef^ate  in  quedion  to  trufbees  in  kruft,  for  John  fytity  mi 
to  convey  the  fame  to  him  when  he  attained  the  age  cf  Pfuenty 
$ne  jean :  this  age  he  had  attained  three  years  before,  bat 
tfyr^  was  no  conveyance  from  th^  truftees  t^  John  fym  given  in 

evidence ; 


CTxdence  ;  for  this,  juflice  Gould  non  faitrd  the  plaintiflF,  the 
legal  eftate  being  in  the  truftees.  On  a  motion  for  a  new 
trial  the  couTt  (et  the  non-fuit  afide^  holding  that  a  cwveyance 
nugU  ht  pre/iimed,  l^e, 

« 

4  Durnforii  and  Baft* 

2 1  5.  The  defendant  in  ejcftment  is  entitled  to  the  gene- 
ral reply,  vrhere  t^ie  plaintiff  claiming  by  defcent,  proves 
liis-  pedigree;  and  ftops  ;  and  the  defendant  fets  up  a  new 
cafe,  in  his  defence,  which  is  anfwered  by  evidence  on  the 
paitr  of  the  plaintiff.  • 

Goodtitk  V.  Brabam,         Page  ' 

^i^.   The  leffor  ef  the  plainttfF  was  an  infant  when  the     Fine,  entry 
fine  was  Icried,  which  was  in  Trmifyiermf  one  thoofend  ■^^**' *"J*"^ 
"fevctt  hondred  and  fcventy-fiTe,  but  came  of  age  in  Penary,  fiy'^yean*.^** 
eoe  thoultitnd  feven  hundred  and  eighty-four,  and  in  Decern- 
ker^  one  vhouland  f^ven  hundred  and  eighty-four,  was  irapri- 
ibned  for  debt,  and'  fo  continued  tiU  one  thooland  fe^eo 
hundred  and  eighty-nine,  when  the  ejedment  wgs  brought : 
it  was  reCblved,  that  not  having  made  an  entry  when  he  came 
of  full  age,  that  the  flatute  ran  againfl  his  claim,  though 
fo  fooD  after  another  difability  incurred. 

Doe  on  dent,  ef  Duroure  v.  yM0s,         300 

21^5.  (For^-when  once  the  five  years  allowed  to  an  io&nt 

to  make  an  entry,  for  the  puqsole  of  avoiding  a  fine,  begio» 

the  time  condnues  to  run^  notwithftanding  any  fubfequent 

difability.  tt.) 

{Sec  Stewelly.  Lord  ZeueL     /Vovm/.  355.) 

216.  Where  the  mother  is  a  natural  born  fubjedl,  and  the 
^father  an  alien>  in  fueh  cafe  a  child  bom  abroad,  cannot 
take  lands  by  inheritance,  even  though  the  kods  came  by 
defceot  from  the  mother.  »•. 

217.  It  was  held  that  where  the  fervice  of  the  notice  to     Service  on 
<juit,  was  on  a  maid  fervant  in  the  defendant's  houfe  (which  Servant,  not  oa 
was  not  iitoated  on  the  demifed  premifcs),  to  whom  it  was  P*"*""^**- 
delivered,  and  the  contents  of  it  explained,  but  there  was 

no  evidence  of  its  having  come  to  the  defieadant's  hands  f 
the  court  held  this  a  good  and  fufficient  fervice  ;  for  the  fer- 
vant who  was  in  the  power  of  the  defendant^  slight  have 
Wen  called  to  prove  that  (he  had  not  communicated  the  no- 
tice to  her  mailer ;  there  was  therefore,  prefumptive  evidence 
thai  he  had  received  ix« 

Jones  V.  Mar^        464 

218.  The 
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DefoAive  no- 
tice to  quity  ad- 
vantage taken 
»t  trial. 


Agreement 
between  re- 
mainder man 
and  leflee. ' 


^'Dufttfoni  tnd  Eafl. 

218.  The  defeodaQt  held  from  MtchoA^^t  ftod  tbe  n«r 
(ice  CO  q^it  ^as  at  midfununer  \  on  receiving  the  notice  Ib^ 
made  no  obje^ion  ag  to  the  time^  bat  (aid,  *'  f  paj  rest 
enough  aU'esfidy,  and  it  is  \\zj6.  to  ufe  me  tbas.*'  The  ooarc 
held  that  the  objection  to  the  infufficieocy  of  tbe  nqtice  wiqs 
Bot  waived,  but  that  the  defondant  might  aYai{  iiimfidf  of 
it  at  the  trial. 

Qakapfk  ▼.  Opvu^        Page  3^1 
\  H'  Biaclftone* 

\  219.  Tenant  for  life  makes  a  leafe  fo^  years  to  como^ce 
00  a  cert^^n  day,  and  dies  (beFpre  t^e  expiration'of  the  leale) 
in  the  middle  of  a  year;  the  remainder,  nan  receives  rent 
from  the  leflee  (who  coQtinaes  in  pofJeffioD,  but  not  ander  a 
fre(h  ieafe)  fqr  two  years  tc^etheo  on  tbe  days  of  p^ymcat 
fnentipned  io  the  leaie  :  this  i$  evidence  from  Vrhich  stn  agree- 
ment wili  he  prefumed  b^etw^en  the  remainder  man  and  le(^ 
fee»  that  the  lefiVe  (hould  continpe  to  hpJd  froip  the  daj» 
and  according  to  the  ^erms  pf  the  origipal  demifc  |  fo  tb^ 
opuce  to  quit  ^pdipg  on  that  ds^y^  is  proper. 

Roe  on  dim,  Jcrdofi  v.  Wardm  ^ 

220.  A  difh-efs  taken  for  rent,  after  the  cxpiiatiqp  pf  s 
notice  to  quity  is  a  waiirer  pf  the  Qottc^. 

Zoucb  V.  ffUbigrd/e.         511 
f^er*  and  Scr, 

111.  In  eje£^ment  for  non-payment  of  rent*  wdgQieat 
by  de&ult  and  es^ec^ijitiony  the  arrea^  baWpg  been  akemined 
hy  affidavit  before  a  commiiEoner^  are  good,  and  deprive  the 
tenant  of  a  ri^h^  pf  eptry. 

Kenmgre  v.  Ljftt  of  Suffle.         1 

212.  Tender  of  the  colls  and  arr^r  within  fi](  n^pnths^ 
does  npt  give  the  tenant  a  ngbt  to  enter ;  he  muft  within 
fix  months  either  a^ually  pay  the  arreai^  and  f^U  co^y  pr 
depofit  them  in  a  court  of  equity  on  filing  a  bill :  otfaerirife 
he  is  for  ever  barred  find  fpreciof^d^  Jt, 

223.  An  annuitant  cannot  take  defence  to  an  eje^menty 
for  tbe  lands  whereon  the  anpuity  is  charged  j[  but  a  trnfli^ 
^bo  has  the  legal  eflate^  may. 

Balfiur  T.  Qlf,  EjeSo^r         98 

Jad|ment  by  ^  Z2^  Uppp  5u<}gn)cnt  hy  confent*  the  plaiQtiflF  may  releafe 
con  rent,  writ|  his  damages^  and  have  judgment  without  a  w^it  of  e^qyiry* 
enquiry*  ^j,^£  execution  for  his  cofts  de  increment^, 

Lejftt  of  jykjtem  v,  -ttw*,        229 


Kotice^  di(- 
trc£i  after. 


Judgment  by 
<!eKiult,  arrear 
afcertained. 


Tender  of 
cofts  within  fix 
monthst  actual 
payment. 


Annuitant. 


^25.  A 
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J^tr*  and  Scr. 

^1$.  A  perfQD  faflTiog  Iain  by  for  a  year  after  an  iakr^     Utdwof 
iff^9  executed,  without  any  reafoq  for  bis  latches*  (hall  not  ^'^  ^^^* 
be  Jet  in  tp  take  defen9ef 

^'  ^  StannarJ  v.  Caf  Eje£l(jf"^         Page  336 

226.   Notice  of  trial  mentioning  the  name  of  the  cafual     Name  of  ca« 
^edtor  ipilcgd  of  ;hc  rpal  defendant'?.,  is  barf  ;  and  non  fuit  ^"•f  «J«Aflr«     * 
mr  tbe  defendant^  not  appearing  to  ^o^fefs  leafe*  entry,  and 
oafter,  tlierefor^  fet  afide. 

,  Sharp  V.  Cprriian.         ^36 

^17.  Six  months  having  ehpfed  finee'ezeention  in  eje^*.    Six  moathi 
ment  for  non-payment  of  rent, '  a  mortgagee  of  the  tenant's  ^ft*""  •xeeutioiH 
iotereft  is  pnt  into  polFeffion,  before  the  expiration  of  nine  ^JJjS?^"'"* 
nonths  s^er  the  execnttony  upon  payment  ol  tjhe  aqfear  and 
cofts  to  the  hodlord. 

* 

Ltjfu  rf  Bmmard  ▼.  Mrewmnigg..         9 j[Q 

22S.  T^jumt  a(  ^ill  is  not  entitled  to  any  notice  to  quit.     Teaant  at 

lifa  rf  ^omviile  V.  7vwfm.         1^2  wiUtnonocict. 

Jp^hmffe,  Caf^s  at  N.  P. 

229.  £|edlment  for  an  hou(e.«»I>efeBdant  bad  taken  the     Notice,  00% 
boafe  by  the  naomh,  and  a  mpnthS  notice  to  ijuit  had  been  moni^, 
gi?rn  ;  it  was  agreed  that  the  notice  had  a  reference  in  all 
fafes  to  the  letting,  and  that  a  month's  notice  was  fnfficient 
io  entitle  plaintiJ'  to  reco?er* 

Dsf  CM  dtmije  •[  hurry  ▼.  Htuuik        95 
iSUfinri  afitr  Hjfarj  ttrm^  King^t-Bimi,  34  Geo.  tA 


apQiflpe^ 
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€(cape. 


!•     A     Precedent  aflent  of  the  plaiatiiF  will  ezcoie  ao 
^£\^  efcape,  but'Dotafubfequeat.  ^ 

Scoff  V.  PeacoeL         l^gt  271 

8.  If  one  taken  on  an  erroaeooc  m.  fa*  dcapes,  jet  tlie 
iheriff  ia  liable  ; — aUtett  if  on  a  cap,  aJ  rcfp^nd. 

Shirks  y.migbi.         27s 

5.  If  one  be  committed  to  the  fberiff  for  ^  prime*  104 
^  gaoler  fiifier  him  v^  «fi»pe,  the  gaoler  h  liable  and  not 
the  fherifF.  A 

4.  For  the  AerHT  Ihatl  anfwer  ci?illy  for  the  £inlts  of 
his  gaoler,  but  not  criminally.  Ik 

SinoHgen 

$.  Saper&ded  faecavfe  the  party  vai  entitled  t^  a  di(^ 
charge.  401 

6.  An  eicape  is  purged  l^  a  return,  and  the  cTc^  waiv 
faat  canaotiie  executed  afte^waf<ls.  42^ 

7.  Attadtmcnt  not  to  be  granted  for  a  Toluntary  efia^te. 

55* 

8.  Recaption  muft  be  before  a^ion  brought. 

Sttmchou/c  ?.  MuUvu,         875 

9.  A6ion  lies  for  the  efcape  of  an  outlaw. 

Cwkc  V.  Chantey,         901 

10.  It  mufl  q>pear  that  the  commitment  was  of  record. 

Wigbtman  r.  MmUcm,.         1226 

1 1«  Hufband  and  wife  may  join  in  an  adlioa  of  efcape  of 
«ne  in  execution  at  their  fuit,  on  procefs  of  a  court  of 
t^ttity, 

Huggifu  V*  Durbam^        726 


12.  la 


^fttQJe,  443 

12.  lo  ao  adion  of  debt  for  an  efcape,  on  i^deki  plead<i 
ed,  the  plaiiitiff  muft  proTC  his  whole  cafe. 

Wtkinfon  V.  Jtf//fr.        Page  apj 

13.  Id  a  negligent  efcape,  recaption  is  a  good  plea  fof 
^e  (heriff'y  bat  not  in  the  cafe  of  a  volantary  one.     S.  C. 

395,  396 

14.  If  a  /heniFbr  gaoler  m^kt%  a  prifoner  his  turnkey, 
it  is  a  Tolantary  efcs^.  297 

15.  ^uerey  if  the  ftatute  of  the  fth  ind  9tk^.  3.  c.  ty: 
U  in  foroe  in  Irehmd,  Ib^ 

m 

1 6*  Debt  lies  againft  the  fterifT  for  an  efcape  to  recover 
the  whole  debt  and  damages,  if  a  defendant  taken  in  &x>^ 
cutioa  is  feen  afterwards  at  large  ibr  any  the  ihone^  time, 
cve»  befote  the  retnm  of  the  writ. 

Hqv/ldiu  V.  P/pm|r.     H,  it  Qe9.  3.         ^04^ 

$  Dumfaxd  and  Eufi. 

I  J*  A  voluntary  return  of  a  prifon^  aft^r  an  efcape  be* 
fore  a^ion  brought,  is  e^4ial  toa  retakf^g  on  a  frefli  porfuitj; 
but  it  mutt  be  pleaded. 

Bmncfim  t*  Waiker.         126. 

18.  Under  a  count  Ibr  a  folumary  efca])e,  the  plaifttiff 

may  gire  evidence  of  a  negligent  efcape,  and  the  defendant 

may  plead  a  retaking  on  a  frefli .  purfoit  to  fgpb  a  coarrt,^ 

without  traverfing  the  voluntary  ^cgp^,  /4^ 

(See  3P.£s^£.  172.} 


OESoppeL 


<     444    ) 


.  v**.  •»- 


€itoppti. 


SalkeU. 

I,  TX  THERE  an  efioppel  works  oo  the  intereftof  cfe 

7reviba»  T.  Lawrence.         Page  276 

a.  A  jury  it  boand  by  eftoppeU  nnlels  the  pany  leaves 
the.  fad  at  large  by  pleading.  It* 

3.  Where  the  eftoppel  appears  on  record,  the  other  fide 
may  demur*  lb*      %'il 

4.  A  fcire  fnciat  againd  ter-teoantsy  recitifig  a  judgment 
of  a  wrong  term»  and  on  nul  tiei  recerd^  judgment  for  d» 
plaintifTy  and  eUgii  thereon.  In  ejedment,'  the  defendant » 
f ftoj^d  to  take  adv^antage  of  rariance.  Ih.       276 

5.  A  judgment  agatnft  an  executor  by  confeffion  or  de- 
faulty  ia  an  adroiiEon  of  aflets,  and  he  is  eftopped  to  taj  the 
fOQf rar^  on  a  dgvafiavif  returned,  and  fo  is  a  jury. 

^9ck  T.  Leig^.         310 

* 

I  Lord  Raymmd, 

■  6.  Where  an  heir  in  tail  is  returned  heir  ia  fee,  and 
warned  after  the  award  of  execution,  he  cannot  g^Te  the 
intail  in  eyidenc9  on  ^  eje^ent. 

Xoci  r^  Lirf$9tu         590 

7.  A  leaie  befbrc  purchafe  may  enure  by  eftoppel,  bat 
not  if  it  appears  by  recitals,  that  at  the  dme  of  the  denufe 
|he  leflbr  had  nothing  in  the  land. 

Hermbage  t.  Toml&u*         729 


8.  A  leafe  for  years  may  operate  as  to  part  by  eftoppel, 
and  as  to  the  refiduCi  by  (xdEng  an  intereft. 

Giiman  ▼.  IJoare^         SaUdJ  VJj; 

.9  Lord  Raymend^ 

j),  (n  what  cafe  eftoppels  muft  be  pleaded. 

Tfrewan  ?.  Lawrence*^        1051,  XO54 


10.  h 


^ftODiiet  445 

a  Lord  RafrnnJ. 

lo.  Id  debt  for  rest,  where  the  ptaiotifi  declares  iipdn  t 
dcmife  by  indenture,  the  defendant  cannot  plead  ml  hahat 
in  unamntiSf  and  it  is  ill  upon  demurrer  without  replying 
the  efioppel)  becaule  that  appears  upon  record. 

Palmer  \.  Ekhtt.        Pkge  I55i»  1554 

1 1  •  A  defendant  who  has  pleaded  a  nifnomer  in  abate-* 
ment,  it  eflopped  by  his  plea  to.  deny  that  name  in  another 
adioD  or  indi^ment. 

Tibe  ^een  t.  Sfcdman.         1308 

12.  By  a  recognizance  to  a  corporation,  the  defendant 
is  eftopped  to  fay  they  are  no  corporation. 

Henries  ▼.  Dutch  Wcjl  India  Gmfany.         ^53^ 

13.  An  affignee  of  the  rererfion  (hall  have  the  benefit  of 
the  efioppel  againft  a  leflee  by  indenture. 

Pahner  r.  Ekins.         15  $1 

14.  A  leflee  by  indenture  cannot  plead  ml  hafuitt  &c,. 
ipectallyf  without  admitting  an  interefi.  Il* 

15.  In  a  fcire  facias  upon  a  mifrecited  judgment^  the 
defendant  pleads  nul  tiel  recwd^  and  it  is  found  that  there 
is  fuch  a  record,  he  is  eftopped  from  (hewing  the  variance 
after. 

Tmjiban  ▼.  Lawrence.         icjo 

16.  An  efioppel  that  creates  an  intereft  in»  or  works 
upon  the  efiate  of  the  land,  eflops  a  jury.  lb*  '  105X 

17.  The  heir  in  tail  fu(fers  judgment  id  a  fcire  facia*  by 
defaults-he  is  eftopped  to  claim  the  benefit  of  the  entail* 

a. 

Strange* 

18.  A  man  covenants  to  pay  the  rent  referved  by  a  for^ 
mer  indentures-he  is  eftopped  to  fay  no  rent  was  referved* 

jiiBnfinyr.Coatfworth.         51a 

19.  The  tenant  is  not  eftopped  by  defcription  of  hods 
in  the  leafe. 

Skifwith  V.  GrciH.         6zo 


30.  Where 


44^  ^0O))|kel# 

%Q.  Whtre  eltpppel  s\ppear$  od  the  record^  it  need  not 
be  replied. 

Palmer  r.  EiifU.        higt  8it 

«j.  An  »%nce  may  tj^'adnota^e  ofao  eftot)peI. 

A 

.3  Durt^arJ  and  £4^. 

22.  ^.  averting  that  he  had  a  right  to  9  patent  ihichioe^ 
^Ofeoantcd  wkh  B.  that  he  fliould  uie  it  in  a  ptrticnlar 
tnaimery  in  confideratibn  of  which  B,  covenanted  that  he 
^ould  not  vfe  any  other.  In  an  adtion  by  A.  on  the  cove- 
bant,  B.  is  not  eftopped  by  his  covenant  from  pfeadtng  in 
t^r  (0  the  aflion,  that  the  invention  was  not  new,  or  that 
the  patentee  was  not  the  inventor— »bat  he  may  thas  (hew 
that  the  patent  was  void,  and  confeijuently  that  there  was 
no  coufideration  to  him. 

Bayne  r»  Mabfy.     Af.  30  Gr#.  3.         43S 

V 

93.  But  lA  an  aftioQ  by  the  afEgnee.oF  paieatef  y^nft 

the  patentee  himfelf,  he  is  eftopped  from  mewiog  that  it 

>ivas  not  a  new  invention  again(f  nis  own  6ctii» 

.     pUbam  y..LaMp^ead.     Sitt,  after  Triniij/  1789*  ^^f"^ 

Xtord  KenyoPf  (cited.)  lb.    43^  k  44.1 


4^bitieme# 


{    447     ) 


X  -   XT  THERE  one  of  the  witncffes  denied  the  atteftailon     Whneft  de- 

VV    ^  *  deed,  to  be  his  hand-writiog,  Lord  Ho/t  nics  attcftation, 
ordefed  him  aod  another  perfon  of  the  fame  name,  to  wriie 
rhcir  names. 

OJhornt  V,  Hojier,         Page  1 94 

8.  A  demurrer  to  evidence  admitsjthe  truth  of  ifae  f«L6ty     Demurrer  to. 
but  denies  its  eflFed;i  in  Jaw. 

Anonymous^         219 

J.  A  recovery  againft  a  ftraoger  bf  a  duty  prefcrJbcd  for^     Recovery  of 
0ood  evidence,  unlefs  covin  or  colInCon  in  thc^  firft  aSion.    !"'>'  ^sainft 

rbe  City  of  Lmdan  v.  CUrke.         284     ^^^'^ 

4.  On  iflue  on  nom  affim^  wfrafit  atum^  ^c.  ^u  need     Lixnitatio% 
iM)t  (hew  the  original  where  the  (late  is  (hewn  «pon  record.   <>i^is^^ 

JBdtvfirdt  V.  Thorn ffon,     «    284 

5.  A  fentence  in  the  fpiritual  court,  whilft  unrepealed,  is  Sentence  in 
ccUuiive  againft  all  matters  precedent,  of  fpiritual  cogni*  spiritual  court. 
zasce,  and  good  evidence  in'ijbe  temporal  court3«   ' 

JiMw  V.  $ow.        385 

6.  A  copy  of  a  copy  Is  not  evidence,  but  the  a£b  of  the     Copy  of 
court  at  DoQors  Commons  is  an  original,  and  not  a  copy.         cofy. 

Reevt  V.  L9ng.      -  3186,  189 

%  Evidence  adimtt«d  to  baflardize  a  man  after  his  death,     '^o  baftatdli^ 

Pride  v.  Earl  of  Bath.  287  ^^^'^  '*"'»^- 

« 

8.  The  copy  of  a  ooiivi^€Mi  Wow  the  commiifioneffs  of     CommIl1iQii« 
wctfe,  is  good  evidence.     -  .       crs  of  excifc. 

Fullm  v.  Fi^b.        z88 

9.  Upon  convidion  before  commifiioners  of  excife,  the     Id* 
|Mirty  is  not  at  liberty  on  an  adioa  brought,  «o  faUify  the  fa£b 

on  which  they  grounded  their  judg>ncnt,  if  within  their 
{HMver.  Ih,         288 

10.  In  all  cafes  where  the  original  is  evidence,  the  copy     Where  origl- 
ii  evidence,  as  the  book  of  a  town-clerk  ;  but  if  the  original  "^*  ".  «^»<*«»*ce, 

be  ^°'*^  *'•  • 


44^  ^dldenci 

tie  but  SI  topy^  there  a  copy  of  fuch  original  nUy  htit  ii 
read. 

Tke  King  T.  fiamei.        Page  2S9,  t9f^ 

dwomcopy^        II.  Whererer  an  origioai  li  of  a  pdblic  fiature,  and 

mtginaly  public  would  be  evidence  if  produced,  an  imme4iatc  fwom  69^ 

^**'*"'**  thereof  Will  bfe  evidence  j  al  the  copy  of  a  bargain  ail 

iale»  Or  of  a  deed  enrolled  :  bnr  where  an  originaJ  is  of  t 

private  nature,  a  copy  is  not  evidence^  anlefs  the  origiaai 

is  loft  or  burnedi 

Lynck  T.  Cfarte,        i^j 

Bookofto^n-      12.  A  totra-clerk's  book.  In  whiefa  many  prdons  nfiub 
«l«rls-  entries^  reje^ed  as  evidence. 

The  King  v.  Hameu        i^ 

I3.  An  hiftofy  may  be  evide'bce  of  the  genetal  hiflofj 
of  tbe  reaiin>  but  not  of  private  cuftom. 

Steyner  v.  Bnrgeffu  of  Drtii^Mnck,        29b 

^itnefsto  14^  A  witnefi  to  a  bond  admitted  his  band}  but  bid  he  . 

bond  denies  de-  did  not  fee  the  obligation  fealed  and  delivered.  Lord  HA 
livery,  band  allowed  the  plaintiff  to  prove  the  bond  by  comparifoa  of 
^"^*"^  bands  of  the  other  witnels^  who  was  dead. 

,  Blurtm  V.  To9iii       29I 

BUI  of  work       i5.  A  bill  delitered  of  work  done,  is  an  origiia],  sad 
ilooe.  iiot  a  copy ;  and  accepting  it,  objeding  to  fome  particolsrsi 

admits  ths  reft  to  be  due. 

tTcrraUr.HaUer.        i9' 

Ancient  deed.      1 6.  l^e  esecntioo  of  ad  antient  dteed  need  not  be  proved 
by  witnefTesi 

Zj^nth  T.  Oarie:        '95 

Wltnefsread       tj.  Witnefs  it  not  to  read  a  paper  for  evidenccy  thoag!i 
papef.  be  tniiy  look  on  it  to  refreih  his  memory ;  but  if  he  fweais 

he  prefently  committed  it  to  writings  and  chefe  are  the  ver^ 
Ij^ordsi  he  may  read  it. 

Saud^ell  V.  SanJwgff.        ^9$ 

Printed  pro*       18.  Printed  prodamationSy  frcf.  may  be  given  in  efidead 
cUmacion.        wttbotft  comparing  with  the  record. 

Dufaji  Y.  Shepherd.       i^ 

19.  A 


;  -' 


HOi. 

lo.  A  ftCQferj  of  fid^bt.not  xq  be  proved  withpat  the'   RecoTeryof 

«COrd.   '  '     ^  .--:••:•  .     .      d«bt.   ••-        • 

;    '     pupays  ▼.  Sbepbird.  .      Pige  297  * 


•  * 


-  20.  A  Ihop-book  gd6d  evid(oce>  proving  the  hand,  and     Shop  book| 
the  pei;{bn  d^ad  who  ,wrote  it»  &c.     No  proof  necefiary  of  ***"•*»  *«C' 
dfcUrery,  ■&?.'•    '     "^  '  "'  "  •  '    *    •  ' 

*••'■*- '     Pitman  viMaddox^         298,  3C0 

21,  The'  ofdiDary's-  tegifter  of  a  wiUt  charging  land^ajod     Kegifter  o£ 
former  payments,  good  evidence  on  an  .avowry  for  a  rent- "w*^* 
charge"  deviled  to  the  jiilainufr»  wKo  could  not  prod oce  the 
^  wiU  that  belonged  to  the  devifee  df  the  lands;    •—  '  ^ 

Anemymous.         298 

J3.  A  ivife's  declaration  in  her  laboitr/oo  evidebCt  in  ^     Wi/c'idecla^ 
a^ion  %  jetting  her  ijiriih  chMd.   * '*      *    *  '  '^      "'    -  '     '  '^tion. 


Adami  ▼•  Arnold.         298 


.-.-I  -        - 


23.  A  bote  given  at  the'tifc*' of  ihe'contriff,  isffma^   Notcaspay-. 
fich'Mdinttxh^t  it  tfrar fceeived-  in  payment:    -   "  [        '"*^"^- 

Anonynum. ''      !S99^ 

*  •  • 

'  ir^.* 'It  ft  ^proper  tifVglve 'lit  evidence  the  ufiiar couffe  of ,    Courfe'of 
dealing ;'  as  enirlci  by  brewer's  clerk  of  delivering  \>{  beer.  '■<i^aliHg;'  • 

.  Frict  T.  Lord  Torrington,        '300 ' 

25.  A  counterpart  of  a  ^eed  without  otjier,  circumftancesi     Counterpart 
is  not  TufEcient  evidence,  uolefi  in  cafe  of  a  fine.  '  '  .  ^^  ***^^ 

An^^m^ut.        301  • 


'  mi        •.....■•*k 


sd.  The  court  above  .will  not  allow  bills  of  exception  to      Bills  of  ex* 
c*ule)ice,"wbicb  wiritfiitlakeo' during  the  trial.  cepthwnot   ■ 

might  V.  5Atfr/<.     .  50J  "'"*» « '"^"' ' 


4  i.     •*. 


27.  The  confideration  (Kail  not  be  proved  afierajudg-     Confideratloa 
men;  upon  a  point  triccl.     Oiherwife,  if  th^  judgmfehf  was  aftefjftilgftient. 
1^  cofifeffiob. 

,:Sand<rsy,     ,  .30,7,328 


0'  ^Jlft*   iW 


•  »  ¥   »  « 


ft8.  A  Cgn  is'aq  erldenc'ebf  an  ioa,  tliough  oot  eflcntUI     inn. 

■  ■■      •      Parieri:  FUnt.         366 


Tot.  I-.  t'C  29.  A 


450 


Keleaie. 


Jury  fiv« 
evidence. 


Depofitiont 


14. 


29.  A  man  may  plead  a  releafe,  becaofe  it  admits  die 
contrail ;  or  he«  may  give  it  in  ^videncci  upon  the  geoexd 
iffae  of  nil  ddet.     So  of  payment'on  non  qjjmfjk. 

.   HatiMY.  Morfe,        F^e  395 

30.  Jury  may  give  a  verdi6t  upon  their  own  knowledge* 
but  they  ought  to  tell  the  court  fo;  and  the'&irefi  way 
would  be  to  be  fworn  as  witne/Tes.'' . 

The  King  t.  Perlam.        404. 
Sidkcid.' 

31.  Depofiiions  in  chancery  ^<  bene  eje^  are  good  evideoce 
at  laW)  where  the  witnefTes  die  before  anfwer. 

Howards,  Tremaine,        27S 

.  32.  But  no  depoGtions  tnperpetuam  rd  memorum^  lie.  are 
.evidence' in  any  cafei  as  long  as.  the  witnefl*es  Hve. 

TtiysCaft.         «86,55; 

33*  A  fitneral  hiilory  is  evidence  to  prove  a  matter  re- 
ing  to  tne  luogdom  in  geoerali  but  not  a  particuJar  ri^t 


lat 

or  cuftom. 


281 


Herald's  34.  A  year  book,  to  prove  the  courfe  of  the  oonrti  asd 

hopks,  reslfier.  herald's  Books,  to  prove  pedigrees,  lee.  are  evidence.    So 

parifli  regifters. 

Stame  r.  Burgeffis  of  Droitmci^        28  x 

•  ■ 

Record  of  35.  A  record  of  feffions  may  be  evidence  to  prove  die 

feflious.  plaintiff  had  not  taken  the  oaths,  and  fo  his  office  void. 

Tburfion  y.  SiaiforJ.        284 

The  matter  of      36.  Alfo  the  matter  of  a  record  Iqfti  may  be  proved  hf 

a  record  loft,     other  evidence.  '//.        ^8^ 

proved.  ;  ^fr,^-  q^^^^  ^;  p^^j^^^     ,  34^  ^  ,  ^^ 

37*  A  printed  ftatute  no  evidence  upon  nul  ^rtcori. 

Awmjmous*        5^ 


•» 


Recital  of 
leal'e  againit 
releasor* 


38.  P^r  Holt. — ^Ao  idl  printed  by  the  King's  printer,  is 
allowed  good  evidence  of  the  ad  to  a  jury,  but  was  never 
allowed  to  he  a  record.  You  mud  get  ah  exempliiicatiOB 
under  the  great  feal,  and  plead  it  exemplified,  and  tbco  00 
man  can  deny  it.  /^ 

39.  Recital  of  a  leafe  in  a  releafe,  is  evidence  agaiofi  the 
rclcafor  and  thofe  claiming  under  him. 

Ford  T.  Gr^.       »86 

40.  B«t 


(  1 

SalieU,  ^  ^     » 

V40.  Btit  Dpt*  tgaioft  others*  witboat  proying  there  was     Noiagainft 
fock  a  deed,  and  that  'tis  loft  or  dcftroyed.  *^«"- 

Ford  V.  Grey,  ■     .  Page  286 

41.  A  counterpart  no  evidence  of  an  indenturCi  unlefs     Counterpart. 
Qld>  or  in  cafe  of  a  fine. 

4tionywumt,         287 
{Fide  Bun.  N.  P.  225O 

42.  Sentence  of  the  fpiritual  court  in  a  caufe  within  their     sensenccy 
jirifdidioot  is  conclufive  evidence  in  the  point  tried.    Other-  fpiritual  cuurt^ 
irife  of  a  collateral  mattet. 

Blackham^e  C^fe,         290 
(JTuU  2  mif.  122.) 

»  • 

.  43.  The  Ion  took  the  father's  money*  and  gave  it  to  A.     Son  who  gave 
and  the  fon's  evidence  adaiitted  in  trawr  again  ft  A»  money,  Uz, 

.    .  Anfmymout^         289 

*  « 

:  44.  The.  heir  at  law  may  be  a  witnefs  of  the  title,  but     Heir  at  law, 
the  remainder  man  not.  not  remainder 

Smkb  T.  Sir  Richard  Blackbam.         283  ""^  . 

I 

4c.  A  brewer's  book  figOed  by  a  drayman  that  was  dead,     Brewer^ 
admitted  to  prove  the  delivery  of  beer.  book,  delivery. 

.•  ■  Prke  ^,' EiuH  cf  Torringtony    285 

^46*  So.  a  (hop  book  was  admitted  as  evidence,  on  proof     Shopbooki 
of  the  fervant's  hand  who  made  the  entries,  he  being  dead. 

.  ;  Pitman  ^n  MiMfn^    .    690    - 

.-  «  •  > 

.  47.  An  indenture  .of  bargain  and  fale  inrolled,  may  be     Rargain  and 
given  in  evidence,  without  proving  the  execution.  ^^  enrolled, 

r  '  Stiuirtk  V.  IVabamu    '    280 

I  Lord  R^ym^. 

48.  Depofitions   taken  by  cominiffioners  of  bankrupts,     Depofitions,  . 
cannot  be  ufed  at  a  trial  at  common  law.  coniaaiflidnera 

Brendan  J.  Gili,         220  ^^  »**^^*^'"P'-     ' 
{ArguendQ') 

.  49.  Commii&oners  of  appeal  from  the  commiflioners  of   ComrnifTioneirtf 
cxafe  ought  not  to  proceed  on  the  former  depofitijDns,  un*  of  appeal. 
Ids  the  witncfies  are  dead,  &c.  Ih.        222 


F  f  a  50.  I* 


452  €uitma. 

I  Lord  RaymofuL 
Books  of  col-      50.  In  an^  a£Hon  of  falfe  imprifimmeDt  agamft  tlK  ofSccn 
lege  of  phyfict-  of  the  college  of  pbyficianSf  the  cbuit  will  oot  make  a  nie 
.  ^Q'*  for  the  plaintiff  to  ioTpe^  their  books. 

GroenveU'9.  BurreU,         Page  253 

Anfwer,  evi-  ^  ^^  anfwcr  in  chancery  is  evidence  of  a  deed  aguoft 
thofc*cSimine  *^^  *^*^  claim  under  that  perfon  ;  and  reputation  of  clairaing 
under.  fo  is  fufiicicnt  to  put  a  party  upon  iiiei^ng*  anodier  title* 

Earl  of  Su/fex  y.  Tem^,  311 

52.'  But  in  giving,  an  aofwer  in  evidence^  if  it  it  read  as 
the  confefHon  of  a  party,  it  muft-  btf'  -taken  altogether,  and 
not  that  'pan  only  be  read,  which  makes  againft  the  party 
whofe  anfwer  it  is  ; — for  the  anfwer  it  read  as'  the  ieiue  of 
the  party  himfelf ;  and  if  you  take  it  in  this  manner,  yoo 
.     •  ^    mufbtakeit  entire  and  unbroken  :  Therefbre,  if  upon  eic- 

-  '  ceptions  ^ken,  a  fecond  anfwer  has  been  put  in,  the  defen- 
dant may  in£ft  to  have  that  read  to  explain  what  be  fwoie 
in  the  firfl  anfwer. 

Earlo/Bathv.  Bafhafi^.'s  M0J.10.     i  5!^  418 

lofanqr*  co^       53.  Infancy  is  not  cytdAct^ou^mu  ejlfaffum,  but  cover- 

verture.  noKefl    mrt  is. 
faaMm.  .    «llw»»  ▼•  i>*^*.  313 

•  •  • 

Pari(h  books.      54.  Wberc.a  perfon  claims- in  interefl  againft  a  parifh,  he 
fliaJl  not  have  a  rale  to  infpefb  their  books. 

Cox  y.  Cofftmg.         337 

Warrant,  evi-      5  J.  A  warrant  upon  a  writ  is  evidence  of  the  writ  on 
dence  of  writ,    behalf  of  the  party  arrefted. 

.•■"'-■'      ^  RMim  V.  RMins.         504 

' '  '  , 

Cuftom-houfe      $6.  Motion  for  a  role  to  produce  the  cuftom-houfe  books 
*>oo*^s.  denied. 

77i£  Kmg  V.  IforJMam*        705' 

Writing  of         57.  Writing  of  a  dead  perfon  evidence. 
deceafed.  *•  .  *^  d  i        ••       1  — * 

Pyke  V.  Crouch^         730 

Proof,  will,        ^8.  Proof  of  a  will  c»not  be  made  againfl  a  man  by 

^UneTrnoKuf.  ^^^^^^^^  ^^  »^"  «>^n  ^»^n^^s  ;-^Ae'will  itfeJf  oiight  to  be 
licient.  '  produced,  or  other  legal  proof  n\st6t:  Ik 

Verdia  for         §9-  ^  verdidl  may  be  evidence  for  a  third  perfon  who 
third  perfon,     claims  a  remainder  by  the  fame  deed.  /A 

60.  Wax 


cuaience.  4S3 

1  Lord  Raymond, 

60.'  WJ^at  a  ^oefa  fwiore  at  a  farmer  tri^l.  is  e?idencc  ^  Whatwitneft  , 
.after  his  death.  *Jror.,« fo«ner 

Pyle  V.  Crouch.         Page  730 

6 1.   Broperty  of  the  ibil  is  evideocc  on  the  geoeral  iHue,     Property  of 
but  not  a  panioular  hgiit;  as  common,  or  eafemenr»  or  wjiy  ^<»iU  but  not 
m  another's  f«K  .  .  .  cafemcm. 

A!3r«r  V.  Wrights         732 

6^   If  a  fpecial  right  may  be  giren  in  evidence  on  the  ge-     Special  right 
neral  ifiiie  in  an  adion  on  the  caSs.  Ih. 

63.  A  (hop  book  kept  by  a  (ervant  that  is  dead>  with     Shop  book. 
proof  that  he  was  accullomed  to  make  fuch  entries,  is  evi- 
dence, of  the  delivery,  of  the  goods. 

PitmMy:  Ma4o9e,         73  a 

64.  A  /hop  book  is  not  good  evidence  alone,  unlefs  for  a     Alone  not 
fti-angCT.  Ik      733,  745  evidence. 

65.  Exs^fnatiQR  in  chancery  proved  by  the  examiner.         Esumination 

Goring  V.  Evelin,         734  »"  chancery. 

66.  An  old  fnrrey  taken  by  the  proprietor  of  two  manecfy     OU  furvey » 
while  they  remained  in  his  hands,  maybe  given  in  evidence 

'  to  prove  the  boundaries  vof  one  after  it  is  conveyed  away. 

Bridgman  v.  Jennings.         734 

m 

67.  In  flint  fer  Je/€4n$^  the  heir  gives  an  est^nc  in  evt-     Exteiit.. 
<  deoce — be  muft.  prove  a  copy  of  the  bond  to  the  King. 

SherwoQd  v.  Addetly,         734 

6S.  DepofitioDs  in  Chancery  are  evidence. after  the  bill     nepofitions,. 

isdifmiffcd.       .  bill  difmilTed. 

Smhh  y.  yeah,         735 

69.  Confe/fion  of  a  pawnbroker's  fervant  employed  in     Coofeflion  of 
the  way  of  his  trade,  is  evidence  againft  hi^  ma(^er.   .  tervani. 

Jmes  X.  Hart,         738 

70.  The  copy  of  the  regifter  of  a  will  is  not  evidence  to     Re^ifter  of 
prove  the  will,  nor  to  prove  a  pedigree,  becaufe  that  depends  vviU. 

npon  the  credit  of  it's  being  a  will  ;  nor  is  the  probate  evi- 
dence for  fuch  pnrpofe.     Per  Holt, 

Dsie  V.  Mbilf.         745 
(Vidc5»//.iV:A246.) 

71.  A 


4S4  OEWUence. 

1  Lord  Raynumi,  i 
Rule  of  court.      7'.  A  rule  of  court  is  proved  as  an  original  imdng. 

Seliy  V.  Harris.         P!i|gc  745 

2  Lord  Raymond, 

HaYid  of  for-       72.  The  hand-writing  of  a  ferrant  tbar  it  dead,  to  a  de« 
vant,  delivery.    Kfcry  book|  is  good  evidence  of  the  delivery  of  goods. 

Prke  r.  Earl  of  Torriagton.        I7J 

• 

Seal  of  court.  73.  The  feal  of  a  competent  court  of  ja(Kce»  as  of  the 
ecclefiaflical  coart  to  a  probate  of  a  will,  or  of  a  coon  c^ 
admiralty^  &c»  is  conclufive  evidence  as  to  the  property. 

Green  jr.  Waller.         8939  936 

Witnefs  be-  *      74*  Depodtions  of  a  witoefs  read  who  had  become  lifiod» 
came  blind.       and  who  bad  referred  to  his  rental^  and  the  witoeft  alfo 
examined  to  what  he  remembered. 

Kinfmanv,  Crooh,         X166 

Deed  of  inuil.      7$«  A  deed  of  intail  proved  by  an  inqutfidon  /^  morfmt 
finding  it  in  hsc  verba. 

Butridge  v.  Earl  of  Stjfite,         129? 

•  •  • 
Tndorfement      ^76.  Indorfements  on  a  bond  by  the  obligee  of  payment 
on  bond  by  ob-  ©f  intereft,  allowed  to  be  given  in  evidence  by  his  adasoi- 
^'*'  ftrator  to  take  off  the  prefumption  from  the  length  of  time. 

Serle  v.  Lord  Barriagioiu         1371 

Admitttece        77-  An  admitunce  of  a  freeman  within  two  months  after 
of  freeman.        the  time,  and  not  figned,  kc,  not  admitted  in  evidence. 

Tie  King  V.  Reeks,        144$ 

Strange, 
Lunacy,  tS.  Lunacy  may  be  given  in  evidence  on  wn  e^  fiSmn, 

Taies  y.  Been.         1x04 

•         * 

Witnefs  in  79*  ^^  ^^   >^"^  ^^^  ^^  chancery^  one  of  the  witoeires 

chnncery  be-      after  his  depofitions  taken,  became  interefted,  and  cooftSog 

comes  intereft-  it  on  a   ^foire  dire,  ^zs  rejeded.     His  depofitions  as  if  he 

^  *  were  dead,  were  ofFered,  but  declared  not  evidence  by  the 

court. 

Baker  v.  Lord  Fairfax.    -     lOl 

80.  Where  depoCtioos  had  been  taken  in  perfetuam  ra 
memorianif  and  the  witnefs  who  made  them  afterwards  be- 
came heir  to  the  lands  and  was  a  patty  to  the  fuit,  they 
were  held  inadmiffible. 

rdley's  Cafe.         Sdkdd    tU 

•      $1.  A 


8x.  A.fiurvey  mad^  bjr ...one  j^ity  witbout  the  priFtty  or 
coocuirence  of  the  other,  is  not  evideoce. 

Anonymous,         Page  95 

82.  Dqxifitionft  of  a^xataefs  exarniocd  fifty  yeais  hcSortf     Depofitionr 
not  evidence  without  frmc  AQcouot  of  his  death.  5*>  y«»"  oW» 

83.  An  entry  in  an  attorney's  debt  book  read  after  his     Entry  in  at- 

dcailv.  t«rney'8  book. 

Warrm  r,  Greenville^         1 1 29 

84*  Corporation  books  maft  appear  to  be  kept  by  the     Corporation 
fropor  offioer,  or  be  proved  to  have  been  regularly   kept^      books. 

The  King  v^  MotherfelL        ,9 J 

85.  Copy  of  a  letter  found  ia  one  of  the  corporation     ^**Py  ^^  !?•• 
chcfts  and  fifty  years  old,  not  evidence  whether  A.  B.  at  '«r»«*n>«*tion. 
the  ciaie  he  did  a  corporate  a^  was  an  out-^bnrgefa  or  not. 

.    The  Kin^  X.  Gn^         401 

86.  Pofiea  ewd^ce  of  a  trials  but  not  of  a  rerdift,  with-     ^^pff^  nttoff 
out  ihewiog  a  copy  of  tlie  final  verdid,  becaufe  it  may  hap-  *  ^®™*^' 

pen  the  judgment  was  arcefled^ 

fiitwy^  Walter.         id^ 

87.  Tb^  indorfemjeot  of  intereft  being  paid  within  twenty    Bood>  intereft 
yearsy  (hall  be  given  in  evidencct  though  under  the  hand  of  P^'^^*  indorfe- 
thc  obligee.  ~^"'- 

&earle  r*  Lotd  Barringtw,         8a£ 

88.  Indorfement  made  by  obligee  on  an  old  bond  after     Old  bon<l» 
^  prefumption  had  taken  place,,  not  admitted  in  evidence,  obligee. 

/*. 

89.  A  fpecial  yerdifl  between  other  parties  nut  received   .  Special  ver- 
in  evidence  of  a  pedigree.  ^*^' 

NeaH.,lPVding.         ii$i 

90.  Parol  evidence  may  be  given  of  the  condition  of  re-     Condition  of 

cords  and  the  manner  of  keeping  them,  but  not  of  the  matter  ^^^'!!?^i^^^ 
r  t  •     »  matter  ot  ttiMi* 

of  them* 

Lfigbion  ▼.  Letgbton.         210 

91.  What  the  guardian  fald  admitted  as  evidence  againft     Declaration 
the  infant.  .    '  of  guardian: 

James  T«  HafficU*        548 

92.  Wife 


Strange, 
Wife  owning'-   92.  Wtfe  ^wmogf  reo^ift  cf  iD9Aey»4iio  efideoee  asfkaft 

receipt  of  mo-    the  hufbaod.  ,  v 

**'•  •  Hattv.HiU.        Page  1094 

'     '  .    '     93*  Where  a  copy  is  evMeflM;*  tkecoortiiever  will  order ^ 

the  origtna>  to  be  produced,  inile&  there  is  ^  ft^eftiM  «f 
.  d  rafure  i>r  a  new  entiy.  307 

94.  In  an^dion  on  a  policy  of  .nrfiiraQce,  d^  phfntHT 
produced  a, bill  of  parcek  ofoOe  A^  B.  with  his  xecdptto. 
ft,  ind  proved  his  hand  :  held  evidence  againtt  the  inforers. 

Ruffely.  Boieme.         1127 


»•■.!      fc 


'     • 


95.  Poll-books  at  an  eleftioo  are  of  .a  pobKc  ntttire,  latf 
A  copy  of  them  (hall  be  good  evidence.  The  originals  fhall 
only  be  produced  on  a  fuggeftioo  of  fraud  or  rafure. 

Brocas  v.  Mayor*  rf  Londtm*        307 

96  III  this  aXt^  KMe  and  RaftaPs  ftatme^  differed; 
^M*^  were  proved  to  be  examined  with  the  parliament  roily 
and  read. 

Rex  T.  ytffries,        446 

97.  The  city  books  in  which  are  entered  the  boundaries 
Bf  the  public  market*  are  books  of  a  public  natnrey  and  co- 
pies of  them  are  evidence. 

H^ininer  v.  Giles.        954 

98.  Though  an  anfwer  ia  chancery  is  eicidencc  againfl 
the  party  himfclf,  it  is  none  againft  his  alienee. 

Ford  V.  Grty.     .    SalkU  2S6 

99.  In  an  adtion  agamft  an  officer  of  the  poft-office,  finr 
interfering  at  an  ele<flion,  it  is  fufHcient  for  the  plaintiff  to 
fhew  that  the  defendant  aded  as  fuch  without  proving  his 
appointment  by  the  poft-ofHce. 

Crew  V.  Smtttdtrs*         1005 
(Vide3Z>.&f£.  632.) 
•  •  , 

Sentence  of        1 06.  Sentence  in  the  eccIedafHcal  court  in  a  caofe  of 
,jrpiritu»l  court,  jaflitation  of  marriage,  wherein  the  woman  was  declared 

free  from  all  contra<51,  is  conclufive  evidence  till  rererfed  by 
appeal. , 

Clews  T.  Batburft,         960 


ici.  Sentence 


Strange. 

loi.  SentenoroF  «He' ctctefiaiBdU  cdnn  is  conclufive 
^idcnck  on  n$n  dffnmpfi  to  an  adlion  upon  a  contradt  of 
inarriage  per  verba  de  futuro^-no  evidence  can  be  received 
^  fraud  or  collufion  in  <8btainiog  facb  femebcc.   . 

DnCoJlav.rtllareal         Page  96 1 
-   {Vide,5i»«.  200.     »  mtf.  Ill,     3  D.  tf  E.  639.  Crofs 
T.  oj/frr.     2  S/r.  107^.     Jttr/ow  v.  FU%gerald.) 

■  f 

loa.  Sentence  of  fpiritual  coart  in  a  caufe  of  marriage, 

conduiive  evide|ice« 

Clews  y.  Baihurji,-       960,  961 

105.  Affidavit  of  the  dcceafed  hufband  read  in  proof  of 
the  marriage. 

Saeheverell  v.  Sackeverdl,       ,  3$ 

104.  What  a  witnefs  fwore  who  is  fince  deaji  evidence 
of  ji  pedigree* 

fii'ton  V.  Walter.  16a 

105.  In  a  qoeftion  about  the  fanity'of  4,t(Aator,  the 
coroner's  inquell  linding  him  lunatic,  iiot  proper  evidence. 

Jonet  V.  White.         6S 

iq6.  Heralds  books  and  miputcs  ol  a  viCtatioUs  evidence 
of  a  pedigree.  Ih. 

107.  A  verdi'd  on  a  voidable  trial  read. 

Leightpn  v.  LagitoM,        308 

10  8,  A  libelread  on  confefEon  of  the  defendant' that  he 
^wa»  the  amhor,  fmall  vi^iatio^s  excepted. 

Tie  King  v.  Half.         416 


«  • 


109.  In  an  adion  againft  a  juftice,  he  mud  ibeiw  the  pro- 
ceedings. 

Hilly.  Bateman.         711 

no.  A  judgment  of  oufler  againfl  the  magiftrates  before 
whom*  the  defendants  were  fworn,  proper  evidence. 

The  King  v.  Hebden.         i  lOp 

III.  Where^an  award  is  made  to  take  in  all  matters,  it 
ihall  not  be  admitted  to  fliew  that  any  thing  was  not  taken 
into  conCderation. 

Sbelftrg  V.  Farmer.         647 

112.  No 


458  ^iiilieme. 

Strange* 

1X2.  No  parol  erideDCe'to  ezpltiii  a  depofinon*.  . 

fVUfin  ▼.  Pndtcr.        Page  79^ 

113.  No  role  giaotedto  iorpea  ^  corpondon's  prime 
books. 

Mwrrt^  T.  ThmmM.        717 

1x4.  Leare  given  to  iniped  books  in  which  boundaries 
vare  entered. 

Warrmer  t.  Gtkt*        9J4 

2 15.  No  aceefs  to  books  of  poft-office  in  collateral  aflions. 

Crew  ▼.  Saunders,         1005 

XI 6.  Books  of  a  corporation  may  be  inipeftcd  on^ 
putes  between  the  members,  to  which  the  corporation  are 
no  parties. . 

Tte  King  T.  Fratermty  rfHofinun.        i«J 

XI 7.  Wife  de  faSo  allowed  to  give  evidence  of  the  nihi- 
lity of  her  marriage,  though  bigamy,  in  fuppoit  of  her  ac- 
tion. 

iTeJilroak  ^.  SirutHfiUc.        79 

11 8.  In  a  trial  of  cuflomary  right  to  a  fine,  it  was  al- 
lowed as  evidence  that  other  tenants  had  fubmined.* 

.  Duie  of  Somerfet  t.  R-ance,       ^59 

119.  Cuftems  of  other  manors  given  in  evidence  to  de- 
termine the  nature  of  tenants  right  eftates.       .    .  IL    659. 

(M  J?.  The  Judges  of  the  Common  Plea3>  andthe  Barons 
of  the  Exchequer  of  contrary  opinion.) 

X20.  Culloms  In  other  manors  or  archdeaconriest  aot 
evidence. 

Rudmg  V.  Newell.        957 

Hardunclie. 

Conviaionm      121.  Lord  Hardwkte  lays  it  down  as  a  prinaple,  tBac 

enminal  cafe,     ^  record  of  a  convidtion  in  a  criminal  caufe,  cannot  be  gwM 
civil  cafe*  •        -J         •         •  •! 

m  evidence  m  a  civil  one. 

Gihfin  f.  Mc.Cartj.       19^ 


132.  But 


122.  But  opon  an  iffae  whether  certain  notes  were  forged     Sentence, 
or  not,  which  were  proved  hy  A.  B.  though  he  would  not  •^clefiaOicil 
allow  hit  conyi^ion  for  forging  other  notes  to  be  given  tn 
evidence,  yet  he  allowed  the  forged  notes  to  be  given  in 
evidence.     S.  C.   Sentence  of  the  ecdeGaftical  court  con« 

ciuHve  evidence  where  given  in  the  plaint  in  iflue. 

CJues  V.  Batkurjl.         Pjige  zb 

1 23.  Lord  Hariwiche  thinks  that  a  perfon  that  can  an-      Campetcnce 
fwer  truly  to  the  njoire  dire^  is  a  competent  witne&i  and  ?     *'"*^.®^ 
that  a  witnefs  need  not  ftaod  indifferent  as  a  juror  does. 

The  King  v.  Bray.         345 

124.  Where  one  ads  by  authority,  after  that  authority     Perfon  adliof 
Is  expired,  he  is  a  competent  witnefi  to  prove  the  aft  of  ""<*«'"  *»'J»ri- 
k  ;  but  it  is  othcrwife  in  <;afe  of  aa  office  that  ghres.an  in-  '^* 

tereft.     S.  C.  345 

is;.  Lord  HarJuflcle  fays,  he  is  always  inclined  in  tbefc     Credit 
cales  to  admit  the  witnefsi  and  let  the  obje6Uons  go  to  his 
credit.     8.  C.  345 

ts6.  An  ancient  farvey  from  the  firft  fruits  office  of  the 
poflciHons  belonging  to  a  nunnery,  wliich  furvey  was  taken 
in  the  year  IJ03,  upon  the  diflblutions  of  roonafteries,  tho' 
it  did  not  appear  by  what  authority  that  furvey  was  taken, 
held  good  evid^ce. 

Vicar  of  Kellingion  v.  Majlers  and  Fellows  of  TrinHy 
Colkge  CanAridge.     1  fVilfm  170* 

3  JVUfM. 

127.  In  dower,  the  marriage  muft  be  tried  by  the  bifhop's     Certificate  of 

certificate.  '^^^^P- 

Robins  V.  CridcUey.        Page  ISS 

1 28.  lb  a  qutftion  on  a  prefentation  by  a  patron  to  a 
living,  the  prefeqt^tion  under  .th<  hai\d  and  feal  of  the  patron 
muft  be  produced  as  better  evidence  than  the  bifhop's  infti- 
cution  book« 

fiBard  v.  SMieare.         566 

I  myim. 

129.  In  an  aQton  ^ainft  a  granger  for  difturbing  the 
plaintiff  in  his  pew,  it  need  not  be  proved  that  the  plaintiff 
repaired  it ;  oBtcrt  in  a  diipute  with  the  ordinary. ' 

Kenrick  v.  TtfyAr.         326 

130.  Two 


IdL 


4^0  Ctiideme; 

tWafifu  . 

130.  Two  JXoyiwactt  in  tyrc^  anil  one  jadgQient  In  trcT- 
pafs  400  years  ago^  are  not  conclafive  endencc 
for  92  years  laft  paft,  to  bave  wreck  of  the  fea. 

Farmer  v.  Arthur,  Page  25 

131.  Id  an  allien  upon  the  cafe  agaioft  two,  upon  a  jobt 
iindertakiog  to  cure  the  plaintifTs  leg,  it  was  proved  they 
both  aifted  together,  and  held  fafficieot  evidence  of  tbeir 
joint  undertaking  without  any  cxprefs  proof  of  a  joint,  under* 
takiog. 

Slaters.  Bftier.        .3&J 

I  •  — 

1  Blacifiom/ 

Time  of  filing      132.  In  troyer*  evidence  may  be  . given  of  the  real  time 
^rit,  of  fuing  out  the  writ,  fo  as  to  avoid  the  relation  to  the  &i& 

day  of  term. 

Morris  t.  HarwooJ,  310 

Ctiftom,  1 33.  Evidence  of  the  general  opinion  of  merchants  allow- 

merchants.        ed  (o  be  given,  to  prove  the  cuftom  of  merchanu. 

Camden  v.  Cewiej,  41^7 

Confeiiion  of      j  ^4.  Confeffion  of  forgery  by  a  dead  witnefa  may  be  ad* 
^^'•««'7-  nulBhle  evidence. 

l^ee  gf  Ojitner  v.  Uuler.    M.  1  Geo,  3, .     ^546 

Witneisto  135*  Subfcribing  witnefles  to  a  will,  who  fwcar  to  the 

will.  teftator*s  incapacity,  contradided  by  other  evidence. 

Lowe  V.  Joili/^.     T.  a.  Geo^  J.         Page  s^i 

tri^l ^^"'^' ^"^        136.  An  executor  in  truft,  who  has  aded,  niay  bees- 
.    "  '  amined  as  a  witnels  to  eftabliJlb  the  will.  li. 

Parol  objec-        137.  Parol  objeflions  to  1  will  may  be  CDceontered  by 
tionstowilL      paiol  evidence. . 

yotiee  T.  Newman,.    T,  Z4  Geo.  2.         60 

Correfpon-  ^    1 38.  A  corr^fpondcnt  is  fufEcient  evidence  to  diiprove  & 
writing?"  "       man's  hand,  though  he  has  never  feen  him  write. 

GauU  y.  jfonex.     T,  f^acation^  2  Geo,  3^         384 

2  Blacijlone. 

dcnce^addil        .   ^9*  ^^^^\  evidence  is  .not  admiflible  to  prove  an  addi^ 
tiooal'rcat."      tional  rent  payable  by  a  tenant,  beyond  that  ezprefled  in 
the  written  agreement  for  a  leafe. 

Prefim  v,  Mtrteau^     H,  19  Geo.  3.  1249 

140.  Office 


a  Burr.  '       "* 

140.  OiBce  copies  in-«the  fitine  court  apd  in  the  feme  Office  copiti. 
cauftiy  ^s  equivalent  to  the  record  itfclf. 

Dcfin  V.  Fuljord,         Page  1 1 79,  1 1 8 1 

141.  In  another  coarty  or  in  anotheo  caafe  in  the  fame     Inanotlier 
court,  the  copy  muft  be  proved.  lb.         1179  ^^^^^' 

142.  Each  patty  in  a  caofe  ib  ohanc^,  though  he  muft  '  Office  c»py, 
take  an  oflSce  copy  of  the  adverfe  pleadings,  may  read  the  f<**«rfc  plcad- 
draught  of  bis  own.  Ih.  *"*^* 

' .  143.  Per  Lord  MamJieU, — ^The  reafbn  that  anfwers  in  *  .    / 

chancery  muft  be  (igned  is,  with  a  view  to  the  more  eafy 
diicovcry  of  perjuries  in  them.*    It  is  fufficient  proof  of  the 
aflual  fwearing  by  the  perfon  charged,  to  produce  the  jyraf* 
attefted  by  the  proper  officer  :  at  leaft  it  is  fufficient  to  put 
the  defendant  on  proof  that  he  was  perfonified.  ) 

TbeXhgv:  Morm*        1189 

2;  Burr. 

144.  Mere  hearfay  evidence  is  riot  admiffible  ;  but  evi-  Acktiowledj^ 
dence  that  a  fubicribmg  wiWCTvo  a  will  or  inftruiDent>  ™^t«»4a»AH. 
acknowledged  upon  his  death- bed -to -the  perfon  giving  evi** 

dence,  that  be  the  fublcrtbing  witnefs»  did  himfelf  forge  it, 
is  adraiffible  at  a  trial,  though  objeded  to-— much  more  (hall 
it'^nduniibp^a^hed  if  it  cam&{Hi«up(fiiorofs-exaniinsitidn,      1^ 
a»d  wa»  not  objeded  to  at.  the  ttittU 

Wright  V.  LMiT.         \ 255,  1 256 

« 

4  Burr: 

145.  Produiftioh  of  a  de^d'flial^  not  be  required  from     Prodaaion 
the  defendant  in  criminal  or  penal  cafes,  even  though  he  °f.^®?**.\l^"**" 
fhould  hold  it  in  his  band  in  court ;  but  in  civil  caies  the  *    '  ^ 

court  will  either  f«rce  the  party  to  produce  it  (after  proper 
notice),  though 'it  •ptx)ve  s^alnft  htniy  or  leav6  his  fefufal" 
CO  the  jury  as  a  ftrong  prefnmption.  •  ■  -   ^ 

Rot  V.  Harvey,         2489 
{pTu/e  2  D.i^E.  201.)  '         '•    '    ' 

146.  In  an  aAiuo  for  brib^at  an  ele^ion  to  parliament;' 
on  7,  8  tt^»  3.  r.  25.  the  time  of  delivering  the  precept  ta- 
.the  returning  officer,  needs  not  to  be  proved ;  for  the  time 

of  delivering  it,  though  material  to  the  returning  officer,  is 
immaterial  t6  this  third  perfon. 

Grey  v.  Smlthyet*         2276 


147.  Produ^ion 


4^2  ^mtmt» 

Douglas. 

147.  The  copy  of  a  marriage  regifter  is  good  erideoce. 

Page  i65»  57a  If. 

148.  And  of  depofidons  before  comroiffionert  of  baok- 
nipt»  when  worded  according  to  5  Qeo^  2.  e.  3a  f.  41. 

HS 

149.  And  of  entries  in  the  journals  of  parliament; 

572  &«• 

a 

150.  And  of  the  transfer  books  of  the  Baft  ImSa  Com* 
pany.  ^  571 

•  151.  And  wherever  the  original  is  of  a  public  natniey 
though  jiot  a  record.  It. 

Cowper. 

152.  A  copy  of  the  journals  of  the  Houfe  of  Lords,  it 
c?idence  of  the  reverfal  of  a  decree. 

Jmus  ▼.  RandaO^     .  t7> 

a 

•Pftrol  evi-  153.  Parol  eridence  muft  be  let  in  to  explain  the  intent 

dencc,  canceU    of  ^^  uftator  in  cancelling  a  will. 

^""^  Bun4M/taw¥,  Gilbert..       53 

Deliferjr  of      .  X54-  In  <lebt  for  an  eicape^  againft  the  fheriff,  the  indorie*. 
v^^  ment  of  non  efi  inventus  upon  the  ca,/a,  is  fufficieoc  efidence 

of  its  having  been  delivered  to  him. 

Blntfi  V.  Jrcber.     '    €3 

«  I  jc.  A  legal  acreft  naufl'  be  proved  in  fuch  afUpo. 

156.  The  baiiifTs  name  eodorfed  on  the  writ*  is  fufficieac 
cadence,  that  he  was  authorized  by  the  (hcriifF  to  arreft* 
without  proving  the  warrant*  /^*        66 

« 

Deebratioa        157.  General  declarations  of  a  parent,  are  good  evidence 
•f  parent.         i^^r  his  or  her  death,  to  prove  that  a  child  was  bora  before 

i^arriage,  but  not  to  prove  that  a  child  born  in  wedlock,  is 
a  bafiard. 

GooJrigh  V.  MqJs.        59X 

Anfwerof  158.  So  the  anfwer  of  one  of  the  parents  to  a  bill  in 

parent  to  bill,     chancery,  i^  admiffible  to  prove  fuch  birth  ;  for  it  is  not  like 

of  child,    oftring  a  dcpofiiion  or  an  anfwer  in  evidence,  againft  a  pcr- 

fon  not  a  party  to  the  original  fuit^  but  it  is  offered  only  as 

CTidenca 


4^3 

eyidence  .under  her  hand,  of  her  having  made  fach  a  decla« 
ration. 

Goodngk  T.  Mtfu        Page  594 

159.  80  parents  mly  be  admitted  to  pi'oTe  the  fad  of  che     Pdients  prav« 
marriage,  00  a  queftion  upon  the  legitimacy  of  the  child,     marriafe. 

n.         593 

i(>o.  But  not  toprorenofiiirr^.  Ih.        594     Accefi. 

161.  Traditions  are  evMence  in  qaeftioos  of  pedigree.        Traditioat, 

j^^  pedigree. 


.  i 


162.  fio  are  drdimflances  that  (hew  UUgitimacy.  lb*     Illegitlmacf* 

163.  So  is  an  entry  in  a  family  bible,  an  iofcripcion  on  a     Infcriptiot), 
tomb-ftbne,  or  a  pedigfiee  hung  up  in  the  fiimily  manfion.      tomb-ftone.  • 

'  164.  ImJec^y  of  evidence  b  no  objedion  to  its  being     tadtcencyo^ 
Feceived,  where  it  is  neceflary  to  the  dedfion  of  any  citU 
•r  criminal  right.  .[  .  '        * 

^    -        •  Dm  Cofta  V.  Jonesi         734 

165.  Seau,  if  it  ari(e  upon  a  voluntary  wager  between     Wager* 
two  indifferent  perfons  ;  as  upon  a  wager  concerning  the  fex 

of  a  third  perfon.  ,  -  Ji.        736* 

166.  In'  a  oueflion  upon  the  cufiom  of  iithi^g  in  the     Cuftom  in 
pariHi  of  A.  evidence  that  fuch  a  cuftom  exifls  in  the  adja-  P^ri)h. 
cent  pariihes,  is  not  admiffible.    Secusf'if  the  cuitom  be' 

laid  as  the  genefal  cuftom  of  the. whole  coontrv* 

FurHcaux  V.  HtUcbins,        807 

DmigJoi. 

167.  The  endorfement  by  the  proper  officer,  is  fufEcient     Enrotnent. 
evideiiceof  the.efirplmenc  of  a  bargain  and  faie. 

KlnnerJUy  y.  Orpe.         57,  58 

1 68.  Blatter  of  defence  happening  after  the  a6Hon  brought,     Matter  of  de« 
faat  before  p^oa  pleaded,  may  be  .given  in  evidence,  in  thofe  SwTbrJufUL* 
actions  where  Ipecial  matter  may  be  proved  on  the  general 

SttlHvi^  T.  Motttagrue*        X05  to  xo8 

4 

1 6g.  ^n  executor  who  ukes  no  beneficial  intereft,  is  a     Enecutor,  ' 
competent  witnefs  to  prove  the  teftator's  fafrity.  ^*"*'y  ^  ^«^ 

CoodiilU  V.  fFrl/ord.         1 34,  1 36  *"**'• 

17Q.  If 


-X_^  _^^ 


Daiglas. 
Rekafeyrefii-      170.  If  a  perfoQ  ioteredcd  execute  a  furrender  or  release, ^ 
fal  to  accept      Jdq  js  90  admiffible  v/hp^bp  altbciHgh  the  furrendereei  &c. 
fiiouhl  refufe  to  accept  the  furrenclery  or  releafe. 

GQ04(i:tk  y*  fFcifoni.        Page  i%^p  136' 

Executor.  17 1.  It  i«  no  exception  to  ao  executor's  tetliiiioiiy>  that 

he  may  be  liable  to  adtioas  as  executor  defon  tort, 

•  ♦  ■»•  ■ 

Otmorrar  16       I7?-  Oj^  a  depjurrer  to  erideoce,  any  faft  whiclithciory 
«vi4€ace.  could  infer  in  favour  of  the  patty  offering  it,  frbifl  the  efi* 

dence  demurred  to>  is  to  be  confidered  as  admitted. 

f^«siA«rf    ^      i.^*73f  T^c  minifier  9nd  .fqb/cril>iDg  witnefles  to  the  re- 

marruigi;,  .      .gifter^  are  not  the  bpjy^fpgap.exciji  witncfTcs  to  prove  Ac  ^ 

id^ticy  of  th^  perfons  married.  .  '•  ~  '  * 

.  Biri  V.  Barlyw,  162,  166 

Cuftoro,  \  X24-  poC'  who  has  a^ed  in  breach  of  aH  altedgcd'  cdf*^ 

proof  of.  tom,  is  not  a  competent  wunefs  to  difprovc  the'ci^ft6tii/ 

Camfaf^.  of  dfrftftters  ▼.  Hajward.    •  '    3^9,  l^ 

Tra<If»i»o4e     <  *75*  ^^  prpye.  th^ ; waijiner  of  ^ondudUog  a  prticiilar 
4»f  conducing,  branch  of  trade  at  one  place,  evideoce  may  be  giveo  oST  the 

n^aiMier  of  condu^ng'the  lamcbranch  at  anotjicf' glacV* 

NobU  V.  Kcnno*way.'       49 1  to  49J' 

CuftomoC     «  ^  176.  Evidence  of  ibe'cuftom  of  one  niaiiof,  is  not  ad* 
manor.  mi^ble  to  prove  the  cuflgm  of  another  manor,  '         '   '  !k 

^'ttiitL'V  .,.'1.  '  •  ' 

177.  Sworn  c^pi^s  of  the  entries  in  th6  jodmais  of  the 
Houfe  of  Commons,  were  admitted  as  evidence  on  the  part 
of  the  crown. 

EviJence  read    ;.  1 7^^  Inffances  where  a  party  ofTenng  whatls'not  rhc  beff 
againit  party,     evidence^  it  /hall  be  read  if  it  make  againfl  hira. 

Bermon  r.  fVoodkridge.        ,75 2^  JJJ 


Averments 
immarerial 


rments         J79»  AllejjatJons'drfadts  impertinent  io  the  caufe,  are 
?rial,       furpIuHigey  and  need  not  be  proved, 
impertinent,         ,  _  Brifio^  w.  tfrighi.         j64« 

Id.         ^v     .  l8o<  Such  aIiegatioB9  wLU  t>c  ftruck  out  apo^lnotioflt 
and  cofts  allowed.  6^t 

i8x.  Allegation 


i%i.  Ailerons  of  fads  iibniaterial»  biit  reiaiVe  to  the*    Ai^eHhfetitt 
title  of  the  party*  though  not  neceffary,  yet  wheb  iotro-**"*"?^^*"*^"'** 
dhcea  ttibft  be>6vW';  dtliefwifc  the  plaintiff  will  be  non-  P««^««- 
Iliited.  Briftow  v.  WrigbU    t\  Page  641-  to  644 

•*  182:  X^t  iHe  cafe  of  AriJIm  V.  W^n^i/i  an  aibob  i»raa. 
brought  againft  the  flieriffy  for  taking  goods  without  paying 
the  huadlbfd  a  year'§  reHt  ^  the  particulars  of  Uie  demife 
W'ere  jilledged  in  Uie  declaration  :  iuch  allegation  was  need- 
Icfs  ;,  but  beitig  ftit^d  and  not  proved*  the  verdTfE.was  there^ 
foire  fe(  ktjde,  ind  judgm<fHt'6^'fooQ-luit  entered.    See  alfo 
^rtb.to%.     i  j^.   iioi».&  3  2>«r.  Csf  R.   64$. — r-^-— 
The  diftin^ibn  bet'i^een  immaterial  and  impeirtia^t  aver- 
ments; is 'thus  explained  in  a  late  ppibibo  given  by  a  gentle-. 
man  of  enlinehce  ii^  IKe  prbfeflion.     '^  If  the  plaintiif  alledge 
matter  to  his  declaration  which  is  ahogether  impeiftment  t^^ 
hts  cauC<i»  he  is  not  bound  td  prove  fuch  matter  sit  Ine  trial ;. 
b^aufe  the  iherits  df  thfe  qiieftion  cannot  h^  aftlfjied  by  fuch^ 
iomertineii^  matter,  and  oecaufe  the  a^ion  in  itfelf». cannot 
pbmbly'tt^  fdiindcd '  iipon  fucn  impertinent  inatter*" 'But 
Inhere  the  plaintiff  alitdgeS  Ihatter  trf  his  declaration*  Which 
although  not  n^ceffary  to  be  -dated}  is  oever;|iejefa  not  ioi-  .  i 

pernoent  to  tlie  (odndation  of  his  a^on>  But.if  ipjiniediatjslY 
cotineded  with  it*  and  is  only  immaleriar  to  ^e*geher» 
form  of  it|  there  he ^U^bpynci.j^,. prove  fncb  .matte?  at  tbd 
trial  of  tiis  caiife ;  becaui^  ly  ^s  own  condu^*  he  ijas  taken  ' ',  ' 

u)>on  himfelf  the  burthen  of,  proving  his  charg.e,io  tha^  pac^ 
dctthir  form  Which  he  bas^^hoTen  to  adopt.} 

t'  Durnfhrd  and  Ea/l* 

183.  If  an  iffue  had  beed  tried  in  ap  tfftio^liy.jijcom-.    Aatbnt>y 

over  the  whole  manor^  a  verdi^.  on  that  j^e  Mrpuld^be  ^vi-     .  ,^,,  . , 

d^ce  in  another  aAioA  by  aii|>tfi^r.  cothmfmer^.ftilpe^Dg  tt^e  ' . «.    '  ' ^ 

fiinc'TigHi  of  coiiimob.     Ahter^  where  tne,  itomipdh  ,u.; 
ckifncd  as  belonging  toa  psf^ticular  .e(lat«.   jP^  SidUif  J. 

•  '   *  '    ffalUHiyShtU^.         303 

2^£hihtJirdzndE^.^.,.  -  ...  ','•./  -j  :■  T   .\.j      .m.  •  r,  ,,k.^ 

'  184*  A' deed  conning  put,,pf  the  hafidi.^f  the  oppoiite  .  Deed  out  ol.vt 

piny,  after  nouce  to  Ijrpducc  it,  muft'  /tt^iira /w ^  bo  ^^'^-fij^tjijf  °^^' 
id  b^ ^oty  executed*  an^  witl  be  deceived  tn'evldenet.viitbr  ^* 

oiu  proof  of  the  exee^tian.    t  ^ 

Mex  V*  Tic  Inhahitatiit  of  mtJiSa^i         4 1 

1 85.  Declarations  of  t/inaoi^  i^r^  ^dmiiShi^  evidef  cej^fui'     Declar^tioti,  . 
tfieir  death,  to  ifhew  jtbat  a  ccruin  piece  of  l^vi  is  parcel  of  ^  wnart* 
ihe  eftate,  which  they  occupied  }  and  grooC  tharill^{^  ea^er-  , 

Vol.  1,  G  g  -.>--'     ^j^ 


j^6 


of  ttoaot. 


vttitKncf* 

dfed  1  As  of  ovnerfliip  in  it*  oot  xdfSb^  hg  eoBtnry  €?i* 
dtnc^i  is'decifive. 

t)kviiiy.FitHe.         1^53 

1 86.  Where  the  plaiDtiiT  claimed  as  dcnhtm  revaiiider, 
lAd^r  ft  WiH  t#ebty;feyiil  years  a^  noder  vhieh  tftert  vas 
DO  {k>defton»  declaratiotis  by  the  tenant  who  was  in  pOAt 
fioh  at  that  time,  that  he  held  ai  teoaot  to  the  dei^«  m 
admiftbfe  etidtnce  (o  prove  feifin  in  the  devifor. 

nMwaji.  RuitM.        ss.     Cited  tf. 

1S7.  Thire  b  no  dift^t^nci  bbtween  dvil  a^bos  and 
criminal  pm{ecHti6D^9  as  to  the  evidence  of  papen ;  in  nei- 
ther (iafe  is-thfc  party  bound  to  p^ocldce  evidence  agajnft  htm- 
felf ;  bat  even  in  a  criminal  profecution,  notice  may  be  given 
t6  him  to.  prodoc^  W^^  '°  ^'^,  po^i^op,  and  in  c^  of  hit 
xefafal  Or  negleft,  other  evidence  may  be  gjiveo  of  their 
cbntcntir. ' 

(fUfe  4  A«r;.  2489.)\  \ 

•    •  •  ' 

iS^rAnd'^tfOtidfto  thie  d<^efl^aith.  agent  or  attorney  10 
ftch  cafer&  fiiMdWt.  '  '    '    .  B. 

i^^V  Whef^  'ftfBkavies  W^re  ^rodnttd  nftithont^ny  tkfe, 
of  th^  dttifev  the  court  t^nU  m'  allow  ^hem  to  be  jcad* 
though  the  tbuntil  6n  the  other  ude  viras  willing  to  wafvethe 
objeAion. 

.       ^  3O0Viri^Ahtf'*a)f; 

6>n(i(]eittiMt .  '  i9ii?!?;*Whefe'thfc  coiifidertflott  i^ipfeffed  ih  a  deid  of 
of  (iced,  (MTol  cdtiveykpc^.  ^ndtf  Which  i!ht-  >ii%)-  ^dUim^d-ii  fettiejiieot, 
evidence.  ^j.  |».i^^  ,|^^<,|  Jivid Wie'  ^a'^  ifliiikt^d  to  f «»r tkat  ;f .30 

'        wkstne  redlcqrt5d<?i*ation.'  ' 

'   «      ^^     Rjxy.ScanOMnd^:'  M^jo^^.  3.        474 


Id. 


^    Affidavits, 
title  of  caofe. 


^t  .  I  %    .•• t 


P^rf< 

tuti6h' 


\ii 


'^rfon^iQjftU      191-  In  anad^on  for  non-refidence;  evidetit^  that  ^ 
ok),'  £c.  - '^     defends^  did  IftvmT  i^s  as  pj»^^  Arch'  as  recetHng  tkh^ 
"'      V ■     let.  Is*  fiHfltcieAt^'  wrdidtrt  proving  faijIaJdR^ffibn, ' infStatioe^ 
add  adWBon:^  ^^ 

7}.   id  note.        6iS 

m 

Ccenfe.^,  ..  ^02-'  ^^  *^  ^Ot\  Off  tJie.^jibftihWft  Aft,  again flf  ah  ioo- 
ke^peffbr  benaldts  incurred,  it  U  tiii  t^ctttkry  to  fhew  the 
licence  Iriiflrto^  Ae  idtndmi  b6t  ak  a^ainjl  liwt  other 

iVidcace 


^^vletebcb  is  fomdenty  as  that  he  i»d  written  orer  his  iooif 
**  Liceo/ed  to  let  poft-borfess'' ' 

XaJfirdf  ^  T.  V.  Mrig^^.     £b  30  (?#0i  3.         Page  637  , 

■ .       «• . 
J  Dart^J  and  E^^.  r 

193.  Upon  a  nW  in  the  eohCftlwial  dOUtti  ^  a  difiori  seotence  ol 
tance  in  the  plalndlTs  right  to  a  pew,  the  court  adjadgcd  ^°^'' 
.the  right  to  be  in  the  plaintiff,  and  admoniOied^he  jdetendant 
not  to  ut  m  the  p^W  ^  the  court  oF  arches  r^q;^^^  the  jre»- 
tcBce,  but  alfo  admonidiefl  the  defendant  not  to  ufe  the  pew 
sigain.  Thelt  Tentences  were  held  not  concluHve  vvidence 
fif  the  plaintifF's  rights  in  an  action  £>r  a  diftaibaice  between 
IJbe  lame  paruesi      ^  ,: 

ttoji  t.  ^4beir.     E.  30  Gfo.  J*  .       ($39 

xj^^  if  a  plaintiff  alledge  ad|f  ^hing  wbieh  formi  a  con-     tm^iUrUli 
ItUocnt  part  of  his  title,   he  rhuA  fct  i^put  cotrcftly— but  [l^^f ^^^^'^^  **** 
liek-e  ft  wa^  immaterial  to  ^atc  what  the  rent  was,  and  there^ 
foxt  it  need  not  be  provedA 

bwinfM  T.  Philipii         64  J 

.  fSj:.  but  >ith  re4>e4  tft  a^ionl.dn  tOA^>vr%  th^^e  tht     Cooiraas. 
Iltfhole  of  the  contra^  tnuil  .be  profcd^  which  is  fet  ouca 

'2.  ••  .»..  '    ^  'S  '  ..•1.,  «tf « 

The  lame  of  retords^  /3« 

196.  Siftre^  tf  there  be.slny  otW  infta^cc  in  which     HhudyerU 
fcearfay  evidence  IS  adimffible^^^         ihefe  two^  naniely,  the 'Jlj^f^jj^e 
cafe^  of  pedigrees  and  prefct ipuons4 

7%tf  A^//!r^  T.  Inhaiiiatai  of  Eri/weB,         707 


niper*  the  original  I>odk  or  paper  tntift  be  produced. 

Doc  d^  Church  tr.  Jrerimt,     T.  30  Gr^.  3.       749 

4  thirnford  and  £«/f.  *.,._,,,,-;, 

.  -498.  Where  tie  rigfctfottc  (oil  is  !n  irtuej  entries  wtit-     Entries  of 
fcti'in  a  bdot  by  the  fteward  of  a  former  owner,  from  whom  ^««**f^- 
|itle  is. derived^  of  receipts  of  nofiey  by  the  fteward  for  that 
pwner,  as  a  fatisfa^ron  for  trefpaiks  committed  ofitHe  place 
in  <|nefti0n^  ^re  admiflible  evidente,  if  the  fteward  be  dead. 
.     ,; '    i^rry  t,  BdiSingio/t.        514 

199.  So  aii  entry  of  the  receipt  of  ftioney  by  officcis  of  Entries  in 
atown^Mp  from  the  officers  of  another  townfhip,  of  a  pro-  p:»rilh  boofo 
portion  of  church  rates  made  in  a  parifh  book,  is  evidence  to 

G  g  ^  charge 


468  CBttiH^ce.     ' 

charge  the  latter  officers  with  the  fame  .proportiont  io  fu- 
'ture.  ..,...,.. 

SUad  V.  Heo/OM.         Pigc  669 

•         •    . .  •  «      - , 

^  Dtm^orJ  axui  Eafi. 

Entries  in  200.  Apd  another,  entry  expl^lQiog  the  proportions  made 

ptriih  book,      qb  the  fame  page,  is  affo  admlffible  evidence.  Ik, 


Ufaseincon-      loi.  Contemporaneous  ofage  may  be  given  in  evidence 
flruaion  of       in  order  to  cooftroe  a  charter. 
**'*'^*''-  The  King  V.  BeUrmgtr.         tit 

''  101.  Affidavits  filed  in  one  canfemay  be  read  as  evidence 
in  another,  and  to  afFe£l  perfoiis  not  parties  to  the  caafe,  as 
the  attorneys  officers^  &c.     Per  Lord  Kenytm.  290 

'  Baftard^non-      203.  The  child  of  a  married  wOm^rn  may  be  proved  a 
ateefs.  baftard  by  6ther  evidence  than  that  of  the  hulhaad's'iioir- 

accefs.    '  c  ' 

Gwidrigbt  v.  Sdul.         356 

Id.  20^,_\A/hburfi^] — ^The  circuroftanceofthe  hufbaod'con- 

* '  "  flantly  refiding  at  a  diflanc<  frbm  his  wi^e,  though  within 

t))e  reatm,  and  that  forcible  'ci^cdm{lance  of  the  fon  having 
taken  a  different  nante  from  his  birth,  the  naYne  of  the 
perfon  with  whom  his  mother  vt^s  living  at  the  time,  and 
'which  h^d  beeti  retailed  by  him  and  'his  defcendams  ever 
froce,-— were  (h^ng  to  rebut;  the 'prefamption  of  accefs,  and 
to  (hew  that  the  fon  was  a  baftard.  /i. 

5  Durnforii  and  Eqfi.  .  .  .      • 

205.  The  mucinv  a^  enables  t^o  iuftices  to  take  the 
examination  of  a  foldier  refpefling  his  lettlement,  and  di* 
redl$  them  to  give  an  attefl^d  copy  df  it  tb  the  foldier,  to  be 
by  him  delivered  to  the  commandihg  officer  in  order  to  be 
produced  when  required,  and  make  fuch  atteftedcopy  evt* 
dence.  *  It  was  held  that  no^  other  attefted  copy  of  the  ori- 
ginal examination  than  that  given  to  th^  foldier,  is  evidence. 

R,,  V.  The  Inhalntanfs  of  Clayien  It  iio(ri, 

Trif;,  ^^  Geo,  j.  704 

•  '        •  •    • 

206.  J^^/,  Whether  fuch  an  original  exaobin:ltion  be 
.     evidence.  '  7^.7 >  7©^ 

I07.  Evidence  of  the  le/tee's  having  accounted  with  the 
leflbr,  and  paid  him  the  (hare  of  the  money  produced  by 
the  fale  of  coal  elfewhcre,  is  not  admifSble  to  explain  the 
lAteation  of  the  parlies.  ',•      '  ^^' 

20S.  The 


I 


Jf.  SiaMane.     .... 

208.  The  verbal  dqclaratioDs  ofao  s^udlione^r  ajt  ih^  tirnie      Dccl^atioas 
pf  ih^  faJe,  are  not  admiffibl^  cvi4c£K:e  xp  cpntradidl  the  "  »"«*oo^«» 
priAted  conditions. 

Qunnit  and  Qiien  T.  Erju^rt^     M;  39  Geo^^  5.      page  289 

209.  A.  having  given  a  bond  to  B»  for  the  payment  of^    Witneft.conK 
■loneyy  whic^hit  t^DUnderftoad  bet  \^eeOu  then)  isuto  be  applied  P^^^^ 
towards  indemnifying  B.   from  the  expeoces  of  an  ele^op 

in  which  j^.  is  a  candidate.  In  an  a^ojx  brought  by  Q 
againft-D.  for  money  advanced  and  fervices  performed  10 
£]pporti{ig  tb^  interef^.of  B.^  at  the  ret^yeft^of.  Z).,  A*  is.  not 
s^  competent  witncfs. 

7rclt4v,-nji[  yr.ThomaJis,    M^^^: .  39.  Geo.  3. ,        395 

210.  Plain  tiff  declared  in  debt  oq  a .  j)^dgment  ^of  Trinltj 
Term  1787,  and  on  w/Zfr/r^ctfr^  pleaded,  the  record  was 
brought .  inia  co^rt,  aad  appj^^red,  to  b^  the  rdcord  of  a 
judgment  of  Eujer  Teroj  ^788..  This  was  adjudged  to  be 
a  failure  of  record. 

Rajfal  y.  ^fratiott.^       49 

2  H.  Blackftor^.  . 

211.  On  a  demurrer  to  circumftantial  evidence,  the  party  >    Demurrer  too 
ofieringthe  evidence  is  not  obliged  to  join  in  demurrer, 

unleis  the  party  demurring  will  diiUn^ly  admit  upon  record 
every  fa^  and  every  cOncluiion  which  the  evidence  ofrere4 
conduces  to  prove. 

GibfonaadJohnfotky^Hunin*^        x.^7 

* 

f^ir^  and  See. 

212.  Before  a  party  cap  b^  petmitt^d  tou give  eyidencQ     Deed  loftr 
of  the  contents  of  a  deed,  he  mufl  prove  the  lofs  of  it. 

213.  Parol  evidence  Ts  not  admiffiblb  to  (hew  that  a  tpf-i  .  ^*^°*^[/' 
tj^tor  intended  to  exempt  his  pcrfonal  eflat^  from  the  payment         ' 

•f  debts.  3.2.7>  32B,.48». 

214.  The  recital  of  articles   before    roarriage»  and  of«    Rental  itv 
p:^yment  of  part  of  the  wife's  ponion  as  a  confideratioQ,  in  ^^^^i^* 

j^n  old  fettlement  made  after  mffriage,  is  prima  facie  evidence 
of  the  articles  and  of  the  payment,  and  therefore  that  the 
ftttiement  was  not  voluntary ;  and  there  being  no  evidence 
to  contradict  it,  the  judge  is  right  in  dire^ing  the  jury  to., 
fij^d  io^  the  (ettlement.  '588 


215.  B«v 


479  (St)i&enc0; 

215.  But  it  caonot  be  extended  to  coodufions  as  to  mat* 
ters  not  of  rtcordi  to  be  drawn  from  that  to  which  the  e^- 
dence  does  not  applvy  and  which  lying  merelj  in  the  fup- 
pofed  ^owledge  otthe  jury^  thecoart*not  being  podefled 
of  anj  in^terut  to  jndge  upoD»  tould  form  no  opinion  o£ 

It 6,  Demurrer  to.  evidence  has  fallea  into  difolVf  b^ 
<;tafe  it  leaves  to  conjedur^  what  might  or  mig^t  not  have 
been  ipferred  by  a,  jury.  437,  458 


2 17.  It  does^  no(  nreclud^  t^e  party  againft  w^on»  it  is 
pfferedy  from  any  le^i  defence,  thongh  it  riiay  (bmetime* 
famifh  agaiaft  the  party  demurring  the  admilEon  of  a  flxooger 
conclufion  iq  point  of  b&f  *^n  a  jury  mi^bt  h^yc  drawn  if 
it  had  been  permitted  ^o  decide.  ^59 

318.  Upon  an  ejectment  no.  Q>ectal  iflae  b  joined^  tht 
whole  of  the  title  o(  the  parties  is  opened  by  the  general 
i/Tuei  and  the  evidence  mofl:  b(t  applidnblet  and  applied  10 
every  fi\atter  to  which  the^  title  adduced  es^tendi,  458 

219.  Therefore  in  fach  anions  (and  for  money  h;^d  and 
received)  the  court  upon  a  demurrer  to  evidence  is  .to  take 
it  that  the  evidence  was  applied  to  what  would  fupport  the 
party's  title,  and  10  eve^  t;hing  tjie  party  giving  it  (ecLs  by 
nis  adion.  429 

220.  Demurrer  to  evidence  admits  noto^lytbpie  bSts 
which  are  dired^ly  fworn  to  and  ft^ted  on  the  record,  but 
all  conclufions  of  fads  to  which  the  evidence  is  admi£b]e, 
andio  which  it  is  properly  relevant  and  applicable,         454 

221.  If  the  evidence  be  '  relevant  an4  applicable  to  a 
particular 'concl^(ion|  and  fit  to  go  to  the  jury  thereupoD, 
that  conc!u6on  is  admitted.  It  is  for  the  coart  to^  decide 
whether  the  evidence  has  any  reference  to  fuch  a  conclofioo, 
hut  if  in  i\}t  opinion  of  the  court  i^  h^  fuch  reference,  the 
^ourt  cannot  wetob  the  credibility  of  witnefl^Si^  or  the  troth 
or  probability  of^As  ;  the  party  is  to  \»  in  as  gogd  a  £ra- 
tion  as  if  he  had  a  fpecial  verdid,  con^prifing  all  thofe  fads 
exprefsly  found,  which  might  properly  hayc  been  inferred 
from  the  evidence/  45^ 

4^^.  Cafes  at  N.  P. 
Gonu)ari{oiv     '  222.  £video<;e  of  band- writing  from  companion  of  hands, 
lupds.  not  admiffible. 

Stranger  T.  Searle*         14 

223.  A 


Effinajft^  GaTes  tt  N.  P. 

225.  A  witnefs  ftali  oot  be  permitted  to  prore  t  wridog    Seeing  die 
not  to  be  a  party^s  hand-writtngy  from  only  ha?iag  feen  P**^  ^"**  ^ 
Tach  party  write  in  his  prefence  while  the  adioD  was  de-  ^^ 
pendiog. 

^rduger  Y.  Siarkm         Page  l^ 

224.  The  common  feal  of  the  city  of  Lombn  proves  it-     Seal  of  city. 
fclf. 

.    9^.  VaruQ]^  kctwe^o  t^  jjfid|g|pept  roll  and  tK«-  nijl    Jodgmeiit 
*rius  roll  fatal,  irhere  the  former  is  to  be  ginn  ia  evidence,  "jjy  "!^/'»* 


^tecutiom 


C    ^7»    ) 


0jFe(titi0iit 


,     Writ  firft      1^  rpiHE  writ  firft  executed;  M^  fluid*  and  ck  paity 
executed.  X    ^'  drtyeii  to  his  remedy  againft  the  flieriff. 

'       ^         Smalcmt  t.  Byektngkm.  '      Pige  303 

Bxecutiot  in      2.  Execution  on  t^^fa*  >n  the  life  of  the  fcfl^iort  ^fc^ 
<if«  of  icftator.  ^  rf^t  to  the  executor. 

Sh«rUr  that       3.  The  AeriBf  ths^t  hegiia  the  exect^tioD  lIuU  end  it, 
iMgintcodf.      though  his  office  expires. 

Oerlf.  fTuicr*.         313 

Selxvre,  dif-      3.  And  a  feizore  of  goods  by  the  fteriff  in  czecuiioDy 
charge  of  per-  dey^fls  the  defendant'^  property,  apd  dUchaijes  lis  perfim. 

5.  A  ^.  fa,  is  Je  iwh  tt  ^atal&s  deHioris,  9fid  therefiire 
under  it»  the  debtor's  goods  doly  can  be  taken  in  execqtiao  1 
but  a  lf^;ari  facUu  is  de  exitiiau  tetrM^  and  therefore  under  it| 
the  ftieriflP  may  take  the  ^ttle  of  a  ftranger,  kfnga  and 
touchottt ;  for  tney  are  t^e  i^ues  of  the  land»  and  the  land 
is  debtor. 

BjrUton  T.  CcU.        39  J 

6.  TvroJi.fy,\  deKvered  the  fame  day  tp  the  (heril^  vho 
executes  the  Jail  firft  $  the  executipn  is  gooda  ^^  ^he  fret 
riff  is  liable  to  the  plaiotiiT  in  the  firft. 

SmaUepmk  ▼.  iucimgham^        320 

7.  Judgment  in  trefpafs  againft  four,  wbo  bring  error, 
and  one  dies ;  the  plaintiff  cannot  fue  execution  faiu  fog* 
getting  the  4cath  upon  recardt  but  he  need  liot  fu.e  a  fcirt  fa. 

jRatrmr  Y,  Bracts        319 

t.  Note,  a  ^,  fa.  abiites  not  by  the  plaintiff's  death. 

'/  Ctcrkr,  WitUrs.        JU 

9-^ 


CJtecutfort;  >7$ 

^  Lord  R^yn^mtJ. 

9.  If  a  writ  of  execution  is  delivered  to  tbe  fhe^»  sio4 
the  defeiM^ant  becomes  ^  l^nkrupt  before  it  is  executed/  th^ 
CzecuQon  is  thereby  fuperieded. 

(V.  iD.^J.  475»  W  trefpali.) 

lb.  On  an  ekgit  the  fkerifF  may  d^Urer  the  goods  to  the 

plain  MflF»  kVf  m  ^  *  f^''^  f^^' 

fuUtu  V.  Piurlfech.        346 

V 

11.  Where  the  (heriff  returns  the'delivery  of  more  than 
91  moiety  uppn  an  ekgiu  the  exe^ntiQo  is  void,  knd  the  plain- 
fifif  fh^^  have  ^feirefaqias  for  ^  new  execution. 

12.  Seizing  part  of  the  goads  in  a  hotife  on  ^fcircfaeia^. 
|n  tbe.  fame  of  t^c  wholly  ^s  good.     -     . 

^  Lord  Raymotui. 

J3«  Wl\cr6  pne  of  th^  pjatotifi  or  defendants*  dies.^ter 
jodgment,  execution  ntay  }fc  fue4  t\pon  (u^e^on  of  ^9 
^e^th. 

Witbers^yi.HaKm^         80S 

14.  A  JUri  facias  bearing  tefte  ^f^o^C  the  (|[efeQdaQt'| 
^eathy  roajr  be  execj^ted  upon  the  goods  tn  the  hands  ot  the 
^ecutors. 

15.  Ajhri  focias  out  of  the  common-pleas,  is  executed 
before  error  brougl^t^  tl\e  como^oii-plj^^  (]^lli  awvct  -the 
^^Jitioni  etc^oiuu^  '  « 

16.  By  (eizhig  gpo^  on  a  JM  facitUy  the  debt  is  dif* 
charged,  and  payment  to  the  iherif  13  good* 

Ckrk  ▼.  Wtthct/.         1074 

17.  Seizing  goods  on  zjierifiaas  will  not  dircharge  4 
co-oblfgory  u^ef«  (Kc  goods  are  io]4>  aj^dth^.  plaintiff  fatis* 

il.  The  (heriff  may  fqU.  goods  ftizfd  on  k  JUri  facioi^ 
tfter.  he  jf$  out  of  his  ofEce.  wjthout  ^vmditumi  exponas. 

/ft.         1073 

-      •      -  19.  A 


474  CrenttiMu 

19.  AJerifmm  my  be  executed  ^Jttr  tbe  4aik  tf 

Ovi  T.  WiAm.        V^fi  1073 

sou  Aa  eUgk  fsed  pqt  If  ao  executor,  caDaot  b:  cie- 
ottcd  on  bcbalf  of  ao  adtttaubator,  iU  him  mmm 

n.     1075 

21 .  The  ftenf*  b  booad  t0  airfmr  the  fctnracd  fdoc  of 

tfit  goods^  dkoogli  tiiey  arc  afterwaids  refcoed. 

& 

%%.  Affer  aa  Apt  executed  iipoo  goods,  tsA  a  letini 
tfiat  the  defeodam  lias  bo  lands,  ilie  pbimiff  may  hate  die 
body  in  eycaiiofft  ibr  tbe  remainder  of  bis  debt. 

Imm^  ▼.  FitUkr.        1451 


.  aj.  A  c^^  mlfitj^tmnjtm  may  be  bad  afier  aa  «i^ 

^^^  txeoitcd  00^  oa  goods. 


^4.  Not  te  be  bad  witboot  /cire  fsetatf  wbere  die  pbis- 
injanaion.        uff'bas  beeo  delayed  a  year  by  aa  tajaadioa. 

Kzfint,  |Mur-      a$.  If  after  aa  extcat  and  a  partial  eridtoa,  tbe  coaofte 
liai  cviaiQo»     ^^  laft  a  re-cxfcot  ia  aaocbcr  coamy* 
'"^■•*"*-  OUM  tr.  JMo^       4^' 

Extentsitt  96.  Wbere  exteau  ait  «o be  execoted  ia  diftreat  cooa- 

^iffeieot  coun.  ^^  ^^  jnnjj  |ie  prayed  at  the  fiune  lia^.        i(.      4^* 

Extent  for         17^  Aa  exfeet  lor  the  Wing's  debt  cannot  be  aatedate^i 
Kiii|*ftdebt.      }^i  mod  bca)c  leftc  ai  the  day  it  tffiies,  thoogh  it  be  q»^ 

tie  KmfT  T.  Mam^       749 

Kil^ioaMr.         a8^  If  the  defeadaaf  ortSsn  to  pkad  a  mifiiofDer,  he  mty 
b«  taken  id  exeeotioa  by  tbe  wrong  chriftiaa  aame. 

Ottuwford  V.  StOekmdL        HlS 

19.  A  coait  of  hv  may  fit  afido  aa  execvtioa,  if  coo* 
trary  to  the  parties  agreement ;  bat  if  the  perfoe  agiiDft 
whofii  it  is  taken  on^.  iofift^  oa  iome  equitable  mufli' 
4taACCS»  tbe  cports  of  lavt  w3l  sot  interfere. 

Fhmcii  T.  Na^     4* 

30.  B»«k 


L^  ■ 


fkirdwkhe. 

30*  £aol^  ^o^ s  (smnqt  be  t^ken  in  execution.  9ank  nocm* 

31.  Whatever  may  b?  alpgnrf  or  ^m^i^\  n»y  fee  ttljeii  ^j^Jj^TL^ 
f»a  an  es^cntioiu  ^  pr«pw|^4r^ 

32.  Though  poiTeiSQD  be  regplarly  ukeo,  the  officer  mull 
remove  the  goods  to  a  place  of  fafecy ;  ochenrife  be  u  a. 
freipaiTer  ab  i^Ui^ 

pottghs. 

33.  Tbe  iherifF  on  2^  fkglt^  is  not  bound  to  deliver  a     Mf^ 
moiety  pf  esich  particular  teo^mem  and  farm»  but  only  cer* 

uin  teoemeou  ajKi  fHrms^  galling  i^  r^Mt  ^'mpiety  of  tb^ 
whole. 

Dm  V.  fori  tf  Mmg^gn^        456  to  45^3 

34.  The  land  extended  under  an  ele^t  muft  be  fet  out     Metes  an* 
by  metes  and  bounds.  A.        4^9,  ftc.  *^*^"^ 

3  c.  If  a  nIaintifF  canpot  find  fufficient  effeas  to  fatisfir   .  5^?"^  ^fT^ 
(lis  judgment,  the  court  will  order  the  ihcnfF  tp  retain  for  fcntUu^, 
\a%  u(e  money  which  be  has  ley^ed  in  an  adion  at  the  fuit 
of  the  def<;ndant. 

I  DurrfcrJ  2i^d  EaJ^ 

36.  An  exccation  agaimft  the  gQod«  of  a  bankrupt*  taken     Againil 
pot  after  hh  ccnificate  is  (igned  by  his  credttprs,  and  be-  '>ank rapt  after 
fore  it  is  allowed  by  tfee  cbanpellor,  is  void.  Sned^*** 

37.  The  ftat.  5  Oeo.  a.  c.  30,  oi^y  relates  to  the  difcharg^     9anki^^ 
of  tbe  perfen  of  tbe  bankrupr,  who  is  in  cuftody  00  ft  judg^ 

neot  obtaioed  bejbre  the  allowance  of  tbe  <;erti$cate. 

38.  Wber^  two  writs  pf&nfuiot  agi^inft  the  ^e  de-    .TwowHih^ 
fendant  are  delivered  to  a  iheriff  on  different  days,  and  no  ^^  executwm, 
fale  i^  actually  made  of  the  defendant's  goods,  the  firft  exe- 
cution muft  have  the  priority,  even  though  the  kizurt  was 

irft  made  under  the  fubfecjuent  execution,  , 

Huicblnfou  r.  yohijhh        f%% 

39-  An4[ 


47^  a^jtrnittoiu 

X  Darnfori  and  Eqfin 
Sheriff  paid        39.  And  if  tbeperfop  d^iming  O0der4iie  lecoad 
the  aipouac.       '^^^^^  ^^y  ^^  flieriif  the  arooont  of  the  ddx  voder  the  fiift 

fxecutionYor  hit  fcparity,  tb^  coqrt  vill  not  ooo^pdcbe 
IheriiF  to  refuod  the  money  on  nx>tioii. 

HuuhinfM  w.  Joha^.  Page  729 

lUll  of  fal«.  «  40.  But  where  the  (beriff  bad  given  a  bill  of  £iie  to  tiw 
perfon  claiiping  under  the  f^cood  execncioQ*  that  «is  held 
to  bind  the  flieriS** 

fyhi  V,  ExUiam^    (In  note.)        731 

atatuteof  41.  The  (latute  of  fraads  only  (ecnres  the  poflUEon  oC 

frAH^^.  Innocent  vendees  under  an  axecution  ;  bat  as  to  the  refi  of 

the  worldt  the  g09d9,  are  bQ^nd  from  ihc  ddivery  of  the 
^rit  to  tbc  Sheriff. 

fiutchm/M  T.  yij^nftnm,  723 

2  Dmrnfird  and  Eafi^ 
K(ap«t  volan-      42^  A  voluntary  teti^rii  of  a  prifoner  after  an  efc^* 
^i*y  rati^rn*       before  a^ion  bitought»  is  equal  to  a  retaking  on  a  frelh  pur-t 
fttit,  tuit  it  inuft  t^  pleaded. 

Sonafoiu  T.  WalkfT*         126 

WtgUsent  43.  Under  a  co.unt  lor  a  voluntary  efcape^  the  plaimil[ 

ffcape,  fre(h      mty  gt^e  evidence  of  a  negligent  efcape  ;  and  the  defendasc 

^wri^tv  ypay  plead  ^'  v^^^^King  on  a^  Jrefli  purfutt  to  fiich  a  count, 

ilfithout  traviCrf^ng  th^e  voluntary  efcape.      ^  Zk 

44.  An  efcape  from  the  rules  of  the  iJLiogVbench  prUbo, 
lyithoi^t  tl^^  marfluirs  knqwlfidge^  i^s  npt  a  vo^mtary  cfcape«, 

JK 

BallifF  of  \U       45r  The  bailifF  of  a  Kberty  who  has  the  retura  and  exe^ 

\MX;if  «fcap««     cution  of  writs»  is  liable  to  an  adion  of  debt  far  an  efcape. 

if  he  remove  a  prifpner  taken  in  execution  to  Che  coant]^ 

gaol  fituate  out  of  the  liberty,^  and  there  deliver  him  into. 

d\e  cuftody  of  the  fheHfT. 

BwUhman  v.  Tbi  Eflr!  (f  Smrj.        5 

46.  In  a,(fl«(ms  on  fimple.  contradU*  and  judgment^  for  a 
debt  ceruin,  the  expeoces  of  lev.ying  mnft  be  pajd  by  the 
plaintiiF;  fo  that  if  tbp  ftieriif  overcharge*  the  plaintiff  is 
the  party  grieved,  under  29  EJiz.  c.  4.  whix;h.  limits  (beqiPai 
lees«  But  if  the  judgment  be  for  a  penalty*  the  defeadsot 
muft  pay  the  expences  of  levying,  and  is  the  party  grieved 
}f.  tt^e  ib.crifF  overcharge. 

li^oodgaU  V.  KnauUull,         157 

47.  Nothioi 


rj 


2  Dumford  and  Maft^ 

47.  Nothing  but  the  poihMfage  ^an  be  taken  by  the  fherifl^ 
under  29  EU%,  c,  4.  for  levying  an  execution. 

JVoodgai<  V.  KnatehhttU.        Page  X4S 

48.  Where  a  perion  agamft  ivhdto'^  writ  of  fm  facias  it 
taken  out»  is  in  poffeflion  of  goods  under  a  deed  whteh 
i¥as  given  in  confideration  of  an  antecedent  debt,  and  si 
Itnall' annuity  payable  therefrom,  thefheriiF'is  wafran^  in 
returning  mtila  hoaa^  if  it  appear.tbat  the  menMrtal  j>f  facb 
annuity  vafnot  regiftered  according  to  the^dirt^ionsof  tb* 
annuity  ad  17  Geo.  3.  €•  26.  y^  i.  .fbr.in  that  cafetbe  deed 
is  abfolnteiy  voi^<  ,   .    -    "  :  v  . 

t  .Crof^^tydrkwrighU  -      60$ 

'•         - 

3  Durmford  nnd  Eoj/i, 

49.  hit  pleading  thetakingpf  a  tem  .under  ^^irftjft(^#/ if 
is  fufficient  to  ftate^  thju  the  pacty  was.pofleflfed  of  .a  certaia 
iacereH  in  the  refidoe  of  a  certaia  term  of  years*     « 
♦  *  >-  faxUr  J.  Coie.        29a 

■■•''••'•»         '         '   '      '•     I  .'.  •        .  »  ^^    ='    . 

50. .  If  goodk  be  tkken  in  execntioh  t>n  %Jieri  fitcim  againft     Extent  al 
the  King's  Idebtory'and  before  they  areifold^  an  extent  cSknie  King's  fuit 
at  the- King's iiiily  grounded  on  bond  'dd>t  tefted  after  tba 
^livery  of  th^  fieri  fac'uu  to  the  iheriif ;.  thefe.goodtcaimat 
be  taken  upon  tbe  extern. 

.Rorh^iDitytelL        402 
iTcfi  and  Scw^   *.         .  >  v    .     .  >  .     . 

51.  Return  of  a  delivery  of  a  moiety,  without  laying     Bitgir. 
that  it  was  by  nieees  and  bounds,  at  a  good«  return  to.an 
thgk*    '  •  '•'  '     .  .  .....  2|i»  ijj-' 

*^'Jgz»  Return  of  a  delivery  of  a  moiety  by  metes  and     Metes  aoA 
bounds,  is  a  good  return  to  an  elegU.  234  hounds, 

-^53*  There:  ace  ieven-Torti>iof:€xeciiiioD8:-)itpoo  ftatate  ^/.i 

afcniwiit  r^'^xm-^  Ihitute  ftafild^g/f  npdn^  recogpixgncek 
4.  an  elegit;  5.  upon  ^  capiat adi^fiiffiipimdfmi  ^.Kfigrk 
facias  ;  .74  ttU^jotL  26 

•  54/  Where'  heirconfeffes  affitts, 'the  land  ttfidfititght  be    ..  *   :     .  . 
delivered  to-tbe  crediaic^iexcq>tihc;creifitor'wereoid«dedt 
bjrjlaw  fE^aCfaokiii%  land  26 

* '  55,'  Tbe  Tben!F<i^hboldtng'tnoney  jevied  on  an  eac«tntion 
after  demand,  is  Hable  ;to  pay  sntercft  for  it  at  the  raie  6f 
lb  fer.  Cenf.^  and  tzcble  oofts;  v  '^       ,  ,  g^ 

Crenitor. 


C   Alt    ) 


djcectttot* 


i^jitortaf      It     A  ti  ^eedlof  is  tie  to  whtih  wao&et  man  cofal&M 
^^^^  XIl  ^  wiH  xht  eaecutioQ  of  thti  bis  kft  will  tod  td« 

iuiielit.    AH  perAtotare  topobie  of  bOag  made  t&eclttari 
Ibtttare  cspible  ofaiakiog  n't  lis ;  aoi  nuuijr  ovheri*  nfmi 
uvertSf  iofants  (eveii  unborn),  but  iitfiuia  .eaaiHt  afi  till 
fift^t^n.     Tbedppali|tin>»it'Of  etecutor  ts   t&otiil  to  a 
Will  ^  if  fioiic  ait  namedi  tbe  ordinary  Anft  gniit  admiai^ 
to  whdAl  a<ifc  ftration  ciiin  ujlamefiio  amuxi.     Tbe  Ordioirjr  it  oooipeUible 
ttiiiiftration.     ^^  ^„f  atfninMratioo  of  tbi^  p9&Si  and  tbaldcd  of  the  wife 
10  the  btiibaDdi  or  bit  reprafentatirei  aod  of  the  hnfbiaA'i 
effedls  to  thiK  i^ido%  or  neitt  of  kidi    t*  AtaMi%  kiadrad^ 
tlitneiireftitrdf(;tie.i(re.tobt  prefeHtd.     |.  Tlie  ritewDcfi 
is  to  be  coitipnted  by  the  rules  of  tbe  eiTil  law  :<--firll^ 
cbildreas  if  nooe»  paredts;   theti   brd^£rn  glillldfttb^ 
Oitclea  or  lih^kefrs^  and  die  females  bf  etfcfa  ckTs  rcfpec- 
ti^ely.    4«  Tbe  balf  Uood  it  Admitttd.    j.  U  note  of 
tfie  \9Mi^  wiM  tike  oot  adraifliibatiolit  *caediior  ittf«-^ 
Ia  tbeei^ft  of  bi^aWI^  the  ofaal  ym  is  to  procore  ie«ei# 
patent  or  other  adtbority  from  tbe  Kag #  and  ibe  ordiaary  . 
frafitt  addlKaiftMtioii  to  ike  appotntee4 

a  ifi^/(.  Cm*       Ptfft  5d3»  ;Qf 

ib  The  power  of  ao^fkecotof  it  fboodcd  ii  iha  fytiti 
Cl^fidttiCe  and  aAual  appointment  of  the  deceafedi  ibtit^ 
bn  he  is  allowed  to  trammit  that  power  to  another. 

Hmi.  . 

:  J^^iprt  3.  £x«tftfttfr  o^bia  own  tpraog  i^  he  #iio  grtt  |^of 
At  i wcHate  iato  hit  hands  •befon^  adtbmMnttirfik  ftaoM^ 
Md  takea  npoo  Mn  Id  ift..ik'eateutor. 

«jMsii^R|aai&       4t 


i^ppretkdce.       4.  1%e  dtttfdior:  it  litfbk  ia  iSotcdaat,  if  bo^Wdi  td 
Sil^A  tbe  appriMiK  or  fiad  hiim  otwtkwmwBkr^ 

$4  Tha  itaiwef  of  the  hoffmil  e«  drfpcfe  of  tlif  ^^ 
lAate,  does  «ot  mck^  a  title  ia  him  i  and  thottgh  tbe  bi^* 
ttttd  may  difpoTe  of  a  term  which  b*-lladi  i*  right  of  ^ 


wiA ;  yet  if  be  become  «  baokrqpi»  the  commiffiooers  an* 
not  ii&ga  0?er  this  eftate. 

Lutfwg  ▼•  Brcwmng.        f'age  xoj 

6.  A  r^t  of  ftdkm  or  €%2  ma^m  will  go  to  csccu* 

7.  Execator  of  tettaot  in  dower  cannot  maintain  %  feu  fa.     Of  tenant  In 
VEfm  the  recognizance  to  pay  the  mefne  profitSvopoi^&tt.  17  ^^"^^'    , 
Cm,  x^  lor  warn  of  a  judgment  for  the  damag/es. 

Mordent  ▼.  'Tbwrald,         305  '  - 

!B.  Where  an  executor  is  named,  the  ordinary  cannbt     Kx«cnior  ^ 
gnm  94iQinifirapon  to  another  espcepc  in  cafe  of  abfokite  Ufft^^on'^S'* 
nccdfity^  9%  nonjimt  memory.  adother 

Hill  T.  Milli.         305 


■  •    « 


9.  j^apkfpptcy  18  not  a  material  di&bility  in  an  cxecnior,     Bankruptcy 
for  he  a^  in  Wf  droih  aiid  the  leilator  haa  ^mn^od  hhif <    * 

.        -     ■  /^ 

XO.  In  cafe  on  pknt  admimftra^f  ihe  plaintiff  muft  prove     VlnigimMm 
the  debt,  or.iie  fliall  recoTec^4)ut  a  {«noy.daina^e«,  though  A^^^ 
there  be  ailets  ;  for  the  plea  admiu  the.  debt,,  thong})  not 
the  quantity  of  it. 

r.  .       Sitell4!^s  Ckfr.         306       ' 

-,        . .    .  ^    ,  .1  •  •  ■  ■  • 

ti.  All  Imtatr  debts  to  the  tcAator  mentioned  in  the  .^f^^^jL 
infentory,  to  be  counted  aflets.  Iff* 

iz.  What  diibaricnienti  ibf  fWieral,  ^c.  allotvable,  ^e.  .  Din>iirfcmentt 

/z.  allowed. 
AV9' 

13.  A  flatute  may  be  paid  when  a  jodgment  is  fufpend'*  ,  Statutes* 
tdl^  writ  of  error.  .  7^,  judgment.    . 

14.  Whether  an  executor  may  be.  charged  in  p!pa4i^g  Mi    Charged  at 
adminiftrator,  or  mice  verja.  adminiftraior. 

,     B^ttyfr  %.  CM.  '      307    .  ., 

15.  Aft.  common  law  an  admiftiftraiof  wat  foaUt  as  ex*     ^^ 

ccutor.         ♦.,       •  .  Ik 

16.  If  an  executor  has  a  term  of  lefs  taltie  than  the  Termoftelk 
Tent,  and  is  charged  in  the  dehet  and  detinet^  he  may  plead  ^»^"«  •*»*"  •>*• 
the  fpccial  matter,  i.  <•  that  he  has  no  affetSi  and  the  land  ^^^^ 

U  of  lefs  TalttCt  &c. 

SiUJttgburfi  T.  Sfetrman.         306 

1 7*  Execnto^' 


Ttinefalex-        ^7:  £xetbior  not  lidUe  to  federal  eicpeiicei,  Unlets  dl 
peateiA  contract  for  them. 

Jfflkion  v:  Shemakk        Pa^e  jb^ 

6011a  debt^      -   i9:  Detft  lipdh  i  bbod  and  rent  (t^he(hef  IJy  t  p^,  or 
reotjcqual        i^aft  by^decd)  of  equal  degree. 

Oitlinar^lnif       19.  *ttit  drdiolir^  caifnbt  refafll  the  elceciitof  for  hif 
ttrms  00  exe-*    }>overt]r»  oor  pat  terilis  npob  him  bedtofe  the  teflatot  lias 

put  no  teitnsi 

the  Kn^  t.  kalfui. . .     }I0 


culor. 


16.  in  e'qtiiiy  Ke  ii  btt  1  thiftee  f»f  U^ateea,  and  oogbt 
io  give  fecDiity  if  infolvent :  chancery  ttrili  in  faoh  caies; 
lOJcnD  an  executor  not  to  intermeddle.  A* 

Weftdinlf  ii.  He^mtift  plead  ali  his  judgfhents,  6^  He  lofes  hia 

iudsraenu.        right  of  preferring  them ;  for  the  pleading  of  the  jodgmefitf 

ii^a  proteAion  of  the  affeUi  till  they  are  fatisfied. 

....  ifJ/W/ .▼*  Parkar;    .    31O 

neadsfatft  ii.  j^eading  oti  fidiik  dr  lirttUdtfteae  jndghseM,  fiddlet 
joUgment.  Him  with  the  wholc^dcbli       •  A 

Obligec^obli-  '  ^3.  Whether  the  d^t  be  releafed  or  exdngui/hed,  wheii 
gor,  execnton    the  obligee  makes  the  eiUigor  his  executor. 

24.  Ar  Holi.^Vhiea  th^  obligee  fti^ices  t}ie  dUtgor  his 

^  "  '   f  aecQiory  aflthdugh  it  is  a  difcfaarge  of  the  i&i6di  the  d^ 

is  afTecs  ;  and  the  making  him  executor  does  not  amount  tot 

a  legacy^  but  to  paymem  and  a  reieafe4  ^      /^ 

Ex«cutDr»  25.  The  rights  ot  exe^iiiort  and  adminiftrafors,  diffi^' 

adminifti*aror.    from  the  ordinary  ;  the  right  cf  the  executor  is  from  ^ 
'  ;   otftttcirof  the  adminiftratof:  '  '^   Bi        31^  ' 

Several  exe-  !|6.  If-  feteral  eiTeedtors  are  app6xnted»  they  may  sU 
cutort,  one  j^fyf^ .  Ij^,j  if  Qog  adminiftcrs,  the  reft  cannot  refiife  the 
auminifter^  1     ^^^.^^^^jp  .  ^^  ^^ej  n^ft  gj|.b^  ^anied^ ifi  aOflooMNtoa^Iit 

in  right  of  the  teftator»  notwithftanding  fuch  rcfufal.    Anr 
of  them  may.  releafe  a  debt.  li- 

Enccutor  of  *?•  Executor  of  executor  is  execiTtor  to  ihe  firft  w- 
executor.  tatof.  -    *  "  A 

•    •      •  • 

g8,  Execaiar 


#  J   -      • 


Creciitot*  481 

^8.  l)ebt  againft  two  executors^  and  otily  one  appears^     l>ebt  againft^ 
judgment  (hall  be  given  againft  all   the  executors  for  ihtf  ^^"»'  **"•  *P* 
gooilB  o^  tht  tefUtof .  P**''* 

Roiffe  Y.  £ti^ei:/ngfan.         -Page,  313 

29.  May  maintain  an  a6Hon  upon  a  jadgment  obc^ned  A6^ion,judg« 
by  the  tcftat6r,  fuggcftibg  a  devafta^t  in  his  life-time.  mcut,i/wj/Jawr. 

Berwick  Y*  Andrews*        -3^4 

3c.  May  Aie  fiufa,  to  aflefs  damages  and  for  final  judg-     ^^f-  /«  i^^t* 

•  tor. 

31.  On  a  jadgment  Obtaift^d  by  his  tedator,  ahd  againft 
an  executor  by  8  and  9  ^<//..3-  r.  11.  '      IL     31 4,  31  j 

32.  Where  the  debt  appears  00  record,  judgment  againft     judnnent 
^n  executor  Mall  be  as  if  bonipleat  in  his  teftator's  life-  agAinft  execii« 
tiinc.  '^^'' 

Smith  T.  HarmoH.         315 

33.  I/an  executor  voluntarily  pay  a  ftatlitc  before  a  judg-  Statute,  jUcfg- 
mcnt  had  againft  teftator,  it  is  a  devajlavit ;  but  if  ^ler  the  ment,rf«v^tfv*f, 
teftator's  death  execution  be  taken  out  and  executect,  he 

fcOiy  plead  to  it  a  fit,  fa.  Upon  the  judgment,  becaufe  he 
could  not  hinder  execution.  tL 

34.  Where  an  infant  is  executof  alone,  he  cannot  foe  by     infant,  exei 
attorney^  otherwife  where  he  is  joined  by  others  of  full  cutor. 

CWiff  ▼.  Bowks»         358 

^5.  If  an  executor  makes  1  heW  pfomife,  he  lofes  the  New  promiio 
benefit  of  the  ftatute  of  limitatipns.  by  executor. 

Heyliny*  Hq/lings,         427   ' 

36.  l^he  etecutor  faid^  ''  prove  it  and  I  will  pay  you,*'     Conditional 
that  is  as  much  as  to  fay  (laid  Hoh)  if  the  goods  were  fold  promife. 

to  the  teftatof,  "  I  promife  to  pay  you  for  them.'*  Ih, 

37.  To  the  hufband,  his  Widow  or  next  of  kin  to  the     llulband, 
wife )  the  hufband  only  is  entitled  to  adminiftration.  widow,  admU 

Fortre  v.  Fortre.         42  ni^fation. 

38.  To  a  fit.  fa.  Upon  a  judgment  before  hii  own  tim^/  Sci  fa,  jndg- 
iie  ought  to  plead  riens  inter  mains.  n^cm  agaio^t 

Newton  v.  RicJwrdfon.         42  *«^=»^***- 

Vol*  1.  H  h  39.  Admi? 


wri^tatu         fttfevcntccn. 

AunMnuiU-     40.  Adminiftration  to  gruKlinotber  good  og^uuft  tbe 

tootlMsr.  mint. 

,  BlacUoro^gi  v.  DavUs.        43,  ^ 


Adminiftra-  41  •  Where  an  admioiftrmtor  bringt  trover  apoo  his  own 
tor^  trover,  his  pofTeffion,  the  defendant  may  give  a  will  in  evidence,  afld 
own  po^iBflioo.  jm  executor  upon  not  guilty  ;  but  'tii  otherwife  if  it  be  oo 

the  pofleifion  of  the  inteftate,  for  there  the  defendant  ong^t 
to  plead  it  in  abateqient  1  and  if  he  doth  not,  he  (hall  not 
give  it  in  evidence^ 

Bhdn/tdd  V.  Manh.       44 

» 

Ili|ht  of  a  43.  What  a  fofficient  averment  of  the  right  of  a  pecoGar 
peculiar*  to  grant  adminiftratiooy  dMto  modo  cemmjffen  fiifEcient. 

Denbam  ?•  S^fkenfim.        4^ 

Privilege.  43.  Privilege  not  pleadable  bj  him.  Jk 

Dtv^mfit.         44»  Druaftavu  charged  mnft  be  traverfed. 

Bonner  v.  Vnderw$$J»       47 


Liable  as  af-       45*  Liable  in  debt  for  rent  as  alEgnee  for  tbe  une  lie 
flgnee.  enjoys  and  ia  in  poCeffion  of  the  premifles. 

Buck  yi.  Barnard.       7$ 

r  ■ 

Funeral  ex-       46.  No  funeral  ^xpences  are  allowed  for  tbe  pail  or  other 
Ihenees.  oioamenta, 

SMfs  C4if€.       305 

KeceOary  ex*      47-  Neceflar;  expences  to  be  allowedi  arc  only  the  c«Co» 
pences.  bell,  parfoo,  clerk,  and  bearer's  fees.  A 

Salkeld, 
Before  pro-        48.  He  19  compleat  execator  before  pfobatCt  /or  all  «a^ 
bate.  pofes  but  bringing  anions ; — ^he  may  releafe  a  debt»  aleat 

to  a  legacy,  intermeddle  with  goods. 

Wankford  v.  WaJtfwd.        V^l 

Right  before      49.  Bat  though  by  the  will  he  baa  a  right  vefted,  yet  ht 


50*  lb 


50.  He  oiay  tommeoce  an  oEUoa  befom  probite,  bat  not  ^^^^f**"*"** 
declare*  00. 

Wtmlfird  V,  tVtuJtforJL        Page  30a 

<t.  ttt  trover  by  an  adminiftmor  oa  the  inteftate's  pof-     Adwiniftra- 
%iEon,  defendant  capootgive  in  evidcoee  a  wiU,  00  ^^t^ict.^'^' 
gisD^ral  ifii]e»  he  ought'to  plead  it  in  abatement ;  oBter^  on 
Ibe  defendant^a  own  pofleiEoo. 

^iflfiild  tr#  March.        a8 j 

fi.  The  ordinlry  can't  refiife  probate  to  an  executor     twcaptm. 
bccaofe  be  if  wca^. 

7*^  ISJkg  ?•  Rayaet.        299 

53.  Nor  can  he  tnfift  oti  fecnrity  from  him>  becaufe  the     Security 
teftator  haa  allowed  him  fufficient.  ft.      299  ^^^^' 

54.  None  can  prOTC  a  will  but  he  who  if  named  execu*     ^^^^  ^^^ 
tor  theteiD.  ^  P^^*- 

IFimiforJ  f .  Wtuif^d*        309 

15.  A)i  Hvhere  an  eteiidttif  aftfr  admiAiaeung  a&d  before     ^^ 
probate  diea ,  his  execntora  can't  prove  it.  Ji* 

56.  Aiid  where  the  exefcntor  dicf  1  thr  will  Dot  profed^     id* 
the  fptritnal  court  grants  an  immediate  adminiftrationi  and 

not  de  hms  nbn*  Ibk 

57.  But  if  an  adminifterlng  executor  proves  th<  w.iU»  bU     ^^- 
executor  ihali  be  executor  to  the  firft  uftator^  and  in  that 
€^e  there  fleeds  no  new  probace«  /$.        309 

58.  If  ap  execator  becomes  faaftkrnpt»  tdminiftratioo     ^^>*J^P4 
«*aiiot  begnfted  by  the  foecial  court.  Ctmira  if  iwi  rsn^t  ^^^* 
kecaufe  thut  ia  a  natural  (uiability. 

HiUn.MUh.        36 

19.  Where  two  are  ««ecq)tor8»  and  one  proves  the  will  p^jy^^^ljjj^ 
l^didi^  the  esccutorihip  furvives  to  the  other.  ^ 

Houfi  Md  Dnunt  V*  Lmrd  Petri.        311 

• 

6o.  But  if  the  other  then  rcoouocest  the  teftator  is  dead     Id. 
iq(teftate.  lb. 

6u  Tet  where  feveral  ate  exeontorsi'  and  one  only  refo*     On«  t^  fm^ 
fcs,  his  rcfufid  is  void.  ^^  ^^^^ 

JVanhford  v,  tPankford.        307 

H  h  a  62,  And 


4t4  €mutOK 

SalkeU. 
Oneoffcve-       62.  Aiid  where  the  refaiing  executor fariives,  admiai* 
ril  rcfufcs.        ftraiion  granted  during  his  life  is  void. 

Wanifordy.  fVankfird.         Page  307,  308,  311 

Executor  ad-      $^.  So  where  an  executor  admihiflers^  aod  after  refales» 
refuf«  "'  ^^  adminiftration  can't  be  graoted'durmg  his  life.       /^     30S 

Obligor,  CO-       64.  An  obligor  made  co-executor  tefofes/  and  dies' befbrtf 
executor.  the  others  who  adminiftered — the  debt  is  extlngaiflied. 

Executor  of        5^^  The  executor  of  an  executor  may  renounce-  beio^ 
txccutor.  executor  ro  the^firft  teftator  ;  but  if  he  does  not,  be  is  exe- 

cutor of  courfe.  Ih,         309 

,  -  » 

Executor  66.  If  an  executor  proves  the  will  and  after  dies  inteftate^- 

proves  will,  and  jjjj  adminiftraior  cannot  be  executor  10  the  &ft  teftator. 
dies  iiiteitatc*'  jr 

Debtor,  exe^   <  67!  But  in  that  cafe  a  debtor  being  executor,  and  the 
cuter.  ^^\^  thereby  once  extinguifhedy  though  his  adroiniftradoa 

*    cannot  continue  the  executorlhip,  that  inability  will  not' re- 
vive the  debt,         •*   -  *••'  ^  '      '     -  ft.. 

■  ^ 

Debtor,  exe-      <^B.  Yet  where  a  debtor  is  made  executor,  the  debt  is 

euK»r,  debt,       aflets.  VA.-         306 

affcw.  .  .  ... 

Debt  extin-        69.  For  in  that  cafe  the  debt  is  extingui(hed  not  by  way 
juiftied.  of  releafe,  but  as  a  legacy.  th.         305 

Obligor,  ex-     .  70.  An-  obligor  is  made  cxecutcr  and  aditoinifters  part» 

ecutor.  |)u(  ^^tz  before  probate  ;  the  debt  is  extinguifhed,  and  the 

*  adniiniftratoriir  h4m$  mm^^UL  have  no  adion  for  it.     (J^'of 

creditors?)  IL      399,  300 

.-•-].      ....         * 

Obligor  and        ^i.  So  where  £everal  are  jointly  bounds  if  the  obligee 

wiother  e^ecu-  ^^y^^  o^e  of  them  his  executor,  cither  fole  or  jointly  with 

a  Granger,  the  debi  is  releafed,  though  the  obligor  never 

adminiflers.  Ih*      300*  301 

Obligor,  ex-       •72.  But  where  the  executor  of  one  of  the  obligors  having 
c^tor,  no         jj^  aBets,  is  made  exetotor  to  cbeoblij^ey  this  \%xkQ  extio- 

guiihment.  Ih.    •    -305 

Executrix  of       ^  j.  The  executrix  of  the  obligee  taking  the  obligor  to 
•Swr*^"'"   hufcacd,  does  not  cxtinguifti  the  debt.  Ih.    306 

74.  CmitrMt 


Sa/iM. 

74.  Cnttra,  if:  the  oUigce  herfelf  takes  tbe  obligor  to     OIlKgee  mar« 
bafband.  ries  obligor. 

fVankfird  v.  Wankford,         Page  306 

75*  Beeaude  it.woold'.be  a  vain  thing  for  thf  hiift>and  ta 
pay  the  wife  money  in  her  0wn  rights  but  he  may  pay  money 
t»-  ivr  as'execiitnx  ;  for  if  /he  '\z^\  ih«  money  fb  paid  to  her, 
by  ftfelf^  the  adminiftratpr  de  bonis  rwij  pf  her  leftator  (if. 
ike  dies  imeftate)  (hall  have  that  money  as  well  as  any  other 
fioods  that  were  her  teflator'a.  Jt. 

76.  In  cafe  of  a  feme  eoveri  made  executor,  the  hufb'and     ■^'*'  execu- 
bas  a  great  power  ;  he  may  admini/ler  and  bind  her,  though  taruu^^^  ** 
Ihe   refufes,  and  may  celeafe  all  the.  debts  of  the  teftator ; 

bat  tbe  wife  cannot  do  any  thing  to  the  piejudice  of  thq  hut. 
baad  witboBt  his  confent.  Ih, 

77.  If  thd  obligee  is  madeiexecmorto  the  obligor,  and     Qbligee,  exe- 
thcrc  is  not  afflets,  he  may  fuc  the  heir.  304  *""''''  **«  *^«'*- 


78,  An-adminifhation  granted  <iltfrtfn/f  m/fitfrr/^^  M^n//am^     Adminiftra- 
cca£e&  4t  dM^:C«ciit9r.'s. age  of  feventccn.  n^Jltau.'^'' "" 

Fnhc  V.  Thonuu^         39 

79,  One  talking  the  inteftate's  goods  before  adminiftratioo».    ^^  /^'^  '«'''•< 
the  adminiftration  is  afterwards  granted^  is-  aa  executor  d* 

fow  tori  ;  contra^  if  he  deliver  the  goods  over  to  the  admini-. 
ftrator  before  the  adion  is  brought. 
.^         .  Anonynum,         313 

(V.  y  Ctf.  ReaJ^  C^fi>  33«     CuxtU  .».  Venum^  3  D< 
W  jf.  590.) 

80,  An  executor  is  chargeable  io^tbe  ddiH  and  dgtimt,  for     DekekSia^ 
lent  incurred  after  bis  entry.  rf</iW/. 

Buckley  V.  Pirk*         3 1 7 

'  81^.  But  if'the  reot  be-  mocc  worth  than  the  land,  he  may     Rent,  valu* 
plead  it.  297,  317  •*  **'>^- 

82.  Upon  a  bond  debt  an  a^oo-  cannot  be  maintained  in     Id. 
the  debet  and  i^ii//  again  ft  the  executor,  fuggefting  a  devaf' 
tamt ;  for  thefe  furroifes  to  charge  an  executor  in  his  own 
right,  ought  not  to  be  extended   further  than  they  have  « 

bocn."'  AW«  321.     %  Le^,  209. 


83.  An 


48€  CpfttOtOf  f 

R0it,v^M       65.  Aft  afitoo  etnn<>t  be  nrnotaine^  torpi^t  lAMfaieit 
of  laad.  ^  fqr  tiie  refidae  io  ^Url  and  ikunei.    3  I.^.  74* 

84.  Whep  an  (sxecotor  19  fqed  :n  the  Jfba  aod  dovut^  he 
Cftimiot  plead  //^  iAmifiravif.    $i</*  334*    i  4^^  Y^$- 

Two  join  in  8t.  Two  executors  j<nQ  in  an  acquittal,  but  only  otof 

«cqmctai,  one  recenres  the  money,  both  are  cbarftaUe  to  creditors. 

•   receives  the  -                              Omnhm  y.  Hcfkm.          31? 
money* 

H  $6.  Bat  the  aAnal  repayer  only,  is  chargeable  to  legatees. 

Marinen  8?.  E^ecqtor  of  a  v^tr  of  a  flitp  putnof  fae  in  tfae  ftd* 

waacs.  miralty  6>r  mariner's  wages. 

Cby  r.  SuJgravi.        JJ 

Payment  oC        M.  Ao  executor  may  pay  debts  of  a  higher  fij^mre,  after 
debts,  decree*     a  decree  fmd  covfuM^  bpt  not  after  a  final  decree. 

Ala/bn  ▼.  fFilSam.         507 

Right  accrued      89.  He  inay  have  an  action  for  a  right  ae^ed  in  the 
in  teitator's  life.  Ufctune  of  the  te^tor. 

lyiOiam  ▼.  Carey,        xt 

Faife  retum,      .90.  As  of  £d(e  retam  of  ^farififciat^  or  other  execo* ' 
&c.  tioit  s  cmiita  of  raefne  profefs.  A 

Attainder  of       9!.  He  may  bdog  error  and  reverfe  an  attainder  of  tr^« 
treafoo.  fon  of  his  teftator.     Per  tkrec  cotUra  Hiii. 

fing  y.  Aylofi        29s 

^bt  for  9'*  Id  ^^  f<vr  rent  of  a  tenn  he  xa^y  plead  np  a£Ebb» 

ce9%  and  that  the  lands  are  of  lefs  value  than  the  tent,  &c 

>97ii3«7 

14.  93.  For  he  canQOt  wauve  for  the  term  only,  but  miift 

waive  the  executorihip  m  totop  or  not  at  all.        ^.  "^     397 

'94.  (When  an  executor  fues  for  rept  due  fioce  the  death 
of  teftator,  ht  ought  to  fet  focth  what  eftate  the  tefiator  had 
in  the  lands  at  the  time  of  the  demife  made ;  otherwifeit 
does  not  appear  but  that  the  heir  and  ndt  the  executor,  may 
be  entitled  to  the  rent ;  and  therefore  the  executor  ought  to 
fay,  that  whereas  the  teftator  wias  polTeifed,  &c.  but  he  need 
•ot  do  this  for  rent  incurred  in  the  lifetime  of  teftator,  a 
Vhas'beloogs  to  hiip  at  ^  events,    ^iert  m  Dek^  410.) 

95.  Adioa 


SmUM 

95.  A^oD  bj  two  execoton  vh««  the  ptobate  was  onljp    Aaiao  hf 
l^y  one,  held  well^  t^oi^  probau  t» 

fwltt  ?.  5/iW.        Page  3  ^^^' 

96.  In  debt  againA  bim»  plea  that  be  Is  admuiffirator     AdmioTftf^ 
Wid  not  escecutori,  ts  oot  m  bar,  but  only  in  abatement.  tornotexecuiofc 

97.  In  eafeai^itift  him  and  pine  adhiimfiravit  ^\^tA,  ^  ^^^dmh^ 
die   plaintiff  ngft  proy^  bis  debt,  or  fliaU  recover  but  ooe^'^'*^' 
jpeiiiiy  damages,  thoni^b  there  be  adets. 

SheUyUdfi^         296. 

98^  (If  jiKfendaat  pleads  piew  admimftrawt  to  an  adion   . 
#1"  debt,  it  acfmttt  the  debt,  fi^r  it  is  for  a  fiiiH  certain  in 
Vatr  it  ii  othcrwife  in.  qffun^fii^  which  is  for  a  fum  uncer- 
isuo,  and  in  the  fbsm  of  damages  to  be  prored. 

Sautiderfi/i  ?.  Nnhollt.^        Show,  8^ 

99.  To  a  fa,  fa.  om  z  judgment  againft  the  tefiator,     liti 
flene  mUm^o'^  npi  flKwiog  bow,  is  ill  on  fpectal  demurrer. 

i&^ipd  H.  Jtick0rdt,         2.96 

TOO^  PtoidSng  of  fyi  judgments  is  a  eonfeffibn^  of-  alTeu     Pleadi^r- 
nbove^five,  and  if  the  replication  taices  ifiue  ufosk\tb^.rUnsj^i^^^^^ 
wltra  a  certain  fom,  it  is  iii. 

Jftm  V.  Sherman*        998' 

lox.  Tb  debt  on  bond  he  pleads  fix  judgments,  this     I«k 
^nfcffes  afiets  for  above  five,  ^d  if  the  replication  takes, 
aflbe  upon  the  runeuitfa  fa  much,  'tis  ill. 

Rifhr  %.  Atfield.,        ^z 

lot.  For^his  pleading  of  judgments  is  a  confeflton  of     jii. 
nflets  to  iatis^  them,,  and  the  nW  iJ^fVif.  &c«.  is  not  mate- 
pal.  It* 

105.  An  executor  in  pkadtog  judgmentt  with  penalties^,    h.    Ha^  * 
ftfpald  ihew  how  much  is  really  due  thereon*.  much  due. 

•  * 

IQ4..  Where  an  exiecutor  or  admifiiftk^tor  is  charged  as     Charged  as 
affignee,  the  indgment  is  Ji  horns  praPriis.  aflignee,  di  S^tit 

Tiinyr.  Norrie.         fo^t^f"^ 

105.  But  where  one  is  charged  as  executor,  the  jndg-     ptitmitejfdm 
mL/nt  flialL  be  de  hnii  ieftat9ru^  thougfi  he  night  hsYC  been  '''*''• 

charged. 


ebarged  as  affignee ;  for  tlie  plaiDtiff  had  bis  ekdka  U 
change  as  ^gnee  or  execator- 
*  Buchlty  y.  Pirh         Page  316 

SalktU. 
•One  executor  -    106.  If.  one  executor  appears  on  the  cafias  and  the  other 
appears,  the       makes  default,  judgment  (hall  be  againft  both»  £&  fionis  tefi^^ 

^Errbry  both         1 07.  And  if  error  be  brought,  both  mull  join.  fh* 

join, 

17.  fg,  dfvaf-      X08.  A  devaftavjt  m^y  be  returned  by  the  flu^riff  on  ajE, 
ievit,  jji... without  a  fit'  fa^  enquiry. 


Judgment  b/  1 99.  Judgment  againft  executor  by  confefBoo  or  de£tQlt» 
nfcfllon  of  i^  sm  ^dipilQoQ  qf  aiTeti ;  apd  he  is  eftopped  to  fay  the  con* 
^'''-  trary,  /'  .    .  IK 

no.  On  a  denuiftavii  returned,  and  fo  is  a  jury.         A 


'Executor  of  1 1 1«  A  icoajiawt  lies  for  the  executp^  of  an  executor  of 
executor,  4f^*  Kim  jto  whom  fh^  wrpng  wa^^  done,  though  not  againfi  the 
^^^^*  executor  of  him  that  did  the  wrong. 

Berwick  ▼.  Andrews.         5/4 

«  ■        , 

Scire  facias^  112.  To  a  fci,  fa.  Upon  an  in^erlocutry  judgment  agabft 
jnteiiocutoiy  ap  ejtecuto^,  tlje  defendant  cannot  plead  a  judgment  in  bar. 
^"^«'"'"^-  Smith  y.  Harmon,         3I5>4» 

Cof\z.  ,  113..  ^n  affumffit  by  executor,  for  the  teflator's  money 

received  to  the  plaintiff's  uf^  the  executor  fhall  not  pay 
C9il^  on  nQpfnit, 

Ea^/ei  V.  Mfcato.        3^4- 

Money  to  Ii4-  Wh^rc  executors  ro^y  Ji.aye  fljum^  fojr  money  to 

teilator's  ufe.     the  teftator,  vide  ad^on  on  the  cafe  in  offun^JiL       Fige  28 

A^Uonwitli*  .  115'  Where  adtion  is  brought  within  fix  years,  and  the 
infixyear?,  plaintiff  dies  before  judgqieAt,  an4  after  the  fix  years  the 
yUintiif  dies."   e:^ecutor  miy  purfue  it. 

MaUhetos  r.  PbiU^.        iflS 

4lond  in  1 1 6.  If  J,  takes  a  bond  for  another  in  truA,  and  diesr 

tSTuft,  not  alfet$.  this  i^  not  ^cts  \p.  th9  hands  of  A*s  executors.  * 

Peering  f .  Torrington^       79 


€mutor.  4<9 

'  117.  So  if  the  obligee  alfigns  over  a  bond,  and  covenanti    *o*^**  aiHgnod, 
lioc  to  revoke,  and  diesy  this  is  not  aflets  in  the  hands  of  the  ^ 
qbligee's  executor* 

J>eering  v.  Torrington.         Page  79 

11^.  If  the  executor  of  lefTee  for  years  enter,  &c.  no      Rent,  afleta; 
*   part  of  the  profits  but  what  is  aboye  the  rent  is  aHets.      Jb, 

:    119.  For  the  rent  is  received  by  the  executor  as  tenant*     14.^ 
and  as  appropriated  to  ihe  ofe  of  the.Jeilbr.  •  Ik 

lao.  ^er^,  bow  far  lands  are  liable  to  pay  fiebts  as     Lands  ]iabi0j 

£rlfy  v..  Erliy.         80 

121.  Outlawry  upon    mefne  procefs  ^oes  not  make  the     Oiidawry, 
debtalifo  upon  the  Jaod.  /I.  mefoe  proceis, 

122^'  And  bringing  debt  open  a  judgment  is  no  waiver     Debt  on 
of  the  lien  created  by  the  judgment.  li,  jw<lgment. 

123.  Where  a  debtor  pays  the  teftator's  debt  to  A.  with     Payment  to 

'    coiifeni  of  executor,  'tis  affets^     Aiiier^  if  without  confent.  ^'^?  p«rfon, 
^  '  cr    f  «/  content  of  fXfr. 

Jenktns  f  •  Plume,         207  cutor. 

•  124.  -Unlefs-the  executor  brings    a<5Hon  and  recovers.     Id.— aflcti. 
and  then  'tis  afTets  even  before  execution,  /^. 

1 25.  Adminiflrator  may  retain  a  bond  againft  rent,  but     Bond  debt 

he  can't  plead  a  bond  to  another.  '  stained  againtf 

*  rent. 

126.  A.  receives  the  intcftate's  money,  and   afterwards     Adminiftm* 
adminiftration  is  committed,  to  B.     The  caufe  of  adioo  ac-  ^"'^^  cawfed 
CNies  by  the  adminiftration.  ^  ^^* 

*     Caryy,  Suphexfon.         421 

127.  Every  ordinary  and  peculiar  may  grant  admioiftra* 
,tion. 

,  Dpwatn.Y^Simenfon,    .     40 


.4  • 


1 28.  And  every  peculiar  is  an  ordinary  for  this  purpofe, 
and  fee  the  natures  and  kinds  of  peculiars*  I&.     41 

•  ^  '  ■ 

rl29.  Adminiftration  origipajly.  belopged  to  the  bifliop» 
and  Nenflo*s  Cafe  in  9  Co.  denied.     ^ 

Manning  v.  Nafp*        37 


4^  €mator»' 

SalieU. 

150.  It  SMiy  be  granted  by  tlic  Kiagi  for  he  is  fvpRtte 

urdiaaiy. 

Iktifmm  r.  Siefhnjm,        Page  4.1 

xjx.  W^iere  granted  by  the  lord  of  »  manor,  and  bow  10 
declare  Aerenjion^  i&- 


»ttbat 
bad  Jorifdidioa  of  adminiftrationai  Ik     40 


feeuhar,  &c.  ^^/^o  m^  comwUfa  is  good^ySuv  averment  that 
bel " 


I3}<  For  vkere  one  grants  adminiftiajdon  t^fMr  sj^niy 
the  [bintiir  need  not  aver  bis  aathority.  Jlkaf^  if  by  ipe-^ 
cial  commiffion^  /$•        41 

I34«  So  in  l^tar,  bgran  admrniftrateVft  want  of  al1ed|juc 
by  whom  comfflitted^  is  cored  by  pleading  mi  ^  f9Swm%  at 

any  pica  in  cbieC^ 

GiJky  n  WiUtaauu   .     ^7»  38 

135.  Bat  in  Oft  demarrer»  for  k  might  be  by  a  pccaEar» 
$nd  then  it  muft  be  arerred»  w  admimfiraiimn  ewm^fodt 

jfire  pertimtsif  &c.  £•       3& 

136.  To  a  Harr.  on  adminiftration  committed  fir  fy  t, 
^•-Pleai  that  he  wa9  r^ijdem  i«  a^oiher  diocefe  imfore  mortis^ 

k  ^  good  ^. 

miBarJr.eax.        if 

t3>  Where  one  has,  twa  houfea  in  dirers  diocelcs^ift 
Aall  be  gianted  by  the  ordmaiy  where  he  died.-   (i^  if  torn, 

138.  Where  hsn*  notai;  are  in  (e?eral  dioceles  in  the  bme 
pconnccj  the  archbiihdp  thereof  muft  grant  admtniftrauoiu 

Burjbn  ▼•  ftidlty*         39^ 

139.  But  where  ia  one  diocefe  in  one  province^  and  !» 
another  diocefe  in  another  pix)Tbce»  each  biihop  moft  grans 
it.  IK 

^40*  Adminiftration  granted  in  Borfitf  gives  no  titb  t* 
adminifter  ^  judgment  had  ia.  any  court  in  M^eflminfiar^ 

Adawu  y.  Jtrtenanu  rf  Savage^        40 

X41.  Adminiftration  is  void  if  granted  by  a  wrong  ordi- 
sary,  but  voidable  oply  if  granted  to  a  wrong  perfon. 

BkcUormgh  v.  Davis*         3^ 

X4^  If 


SaiUJL 

*I49.  If  the  inteflafe  dt«$  jjSmr^  Uikdred,  Ae  firopeitf  i^ 
Ib  the  ordinary  till  adraioiftratioD  granted. 

Morning  V.  ^tf/^.        Page  3f 

143,  Ai^  in  that  cale  the  ordinary  ini|bt  dtlpofe  in  pia^ 
fjifiHt  esccept  letters  patent  procared  as  ufaaf.  Ik. 

144.  Svlritnal  coqrt  may  gradt  admioHhatioo  to  whtcl^ 
ihey  ^iU)  of  kiod^ed  in  equal  degree. 

Biackhrough  v.  Paviu        $2( 

14^.  Or  pan  to.  one  and  part  to  another,  bnt  of  an  entire 
^ebt  n  ftiuft  he  to  one  only* 

Fatfftij  7,  fawtfy,        J^ 

146.  Adminiftratiob  was, granted  to  the  grandmother^ 
^M  a  maHdamifs  f  ray^  tp  t$e  ipintual  court  by  die  aunt^  . 
^at  denied. 

JjtlacUor^ffi  r,  Davis.        5S 

147.  'Admi^ftratlon  pf  the  wife's  goo,ds  muft  be  granted^ 
\0'  the  biil^nd  onJIy* 

Fa^uy  V.  Fawtrj.        36 

r48.  Bat  of  the  hufl>aQ.dS  ^99^^  9.  "^^X  ^  ^5^^''  ^^  ^^ 
Krife  or  next  of  Hm»  ^c.  '    '"  A 

'149,  A  man  marrying  a  (em^  executnXt  ^C  tb^  admi« 
piftration  is  devolved  on  him,  an<A  he  may  brins  o^iovj^/  oi| 
I  promife  to  himfelf  without  the  f^ife  ;  the  promile  was  ii\ 
confequence  of  a  ncvr  day  lie^ng  ^ranced'tb  oebtpt  ^f  tefU^. 

Xard.v,  Ellar4.         iXf 

T56.  Adhilniftration  cajinbv  Wi  Ranted  where  there  is  ^ 
will  and  execatbr*  though  the  will  be  cobceaJed  or  the  exe- 
cutor refufe. 

WankforA^^Wankfotji*         301 

T51 .  Ndr  can  It  be  granted  though  the  executor  bccomet 
%  bankrupli  5cc.    Contra^  if  he  becomes  non  compos, 

mtti.^tih,     3& 

759.  Where  it  is  committed  to  a  debtor,  the  a(lion  ii 
wsly  fuipended. 

Wankford  f .  WmAforl.        303 

153.  And 


SalhU. 

153.  And  if  to  an  obHgor,  tboagh  be  has  a  right  to  re- 
ceive and  is  to  pay  the  money  himrdfy  it  is  do  eziii^gaiii* 

JVankford  ▼.  WaxJ^wd^    "     Page  506 

*- 

154.  And  alio  iiDce  the  flatate  23  dr.  2.  an  adou&U 
ftrator  is  boand  to  account  without  citation. 

ArcUnJ^ofCankrlmryi.mttt.        315 

;  155.  And  one  intitled  to  diftribution  by  that  ftatutemay 
fue  an  adminiilrator  to  prove  his  account.  H.    316 

156.  And  a  creditor  cannot  fue  the  adminiftration  bond 
ffr  non-payment  of  a  debt^  for  the  ftatute  does  not  extend 
to  It.  Jh* 

157.  Adminiftration  granted  durante  miMOfiiaie  of  an 
adminiftrator  ceafes  not  till  twenty-one,  but  of  an  execotoc 
i^  ceafis  at  feventeen.     *        ^ 

PrekeyiTb^nOu.        39 

158.  Adminiftration  may  be  granted  during  the  abfence 
o(  S,  but  the  declaration  n^uft  aver  that  B,  is  abfent. 

Slaughter  v.  May»        4a 

159.'  The  caufe  of  aAion  accrues  to  the  admiiiiftrator 
(Vom  the  time  of  adminiftration  granted. 

Cory  ?^  St^hinfiih         421 

160.  For  if  >^.  receives  .the  intereft  moneys  and  after- 
wards adminiftration  is  granted  to  ^.,  B,  has  fix  years  from 
the  adminiftration  granted  to  bring  *his  a^on^  (CuUrOf  if 
azxezecutOFt.]  /A- 

,161.  Yet  if  he  confeots  to  the  defendant's  retmintiig  a 
chattel  before,  he  cannot  have  trover  after  admioiftratioft 
granted.     Fcr  two&  contra  Holt, 

Whitehall  v.  Squire.         29; 


•  .  f 


^162^  If  fued  as  executor,  be  may  plead  he  is  admioi- 
ftrator,  and  need  not  traverfe  that  he  intermeddled  before 
actovioiftration  granted, 

Powere  v.  Coat.   .      298,  317 

163.  But  where  fued  as  adminiftrator,  if  he  pleads  he  is 
ea^ecutor,  he  muft  traverfe  the  djing  ioteftate. 

Fooler  v.  Cooke.        297 

164.  Where 


(IBmUttit  493 

1 64.  Where  an  adminiftrator  is  charged  as  ai£gnee>  the 
judgment  is  de  hms  profrns. 

Tllny  v..  Norris»         Page  309 


4  * 


165.  Bat  where  charged  as  adofiinittratoft  though  he 
night  ha?e  beea  charged  as  affigoeei  it  is  only  dc  bonis 
teftatoru* 

BucUty  Y4  PirL  316 

166.  A  judgment  agaiDft  him  as  executor  may  be  plead- 
ed in  bar  to  another  adion  brought  againft  him  as  admini- 
ftrator. 

Harding  t.  Saliill,         396 

167.  On  a  writ  of  enquiry  after  an  interlocutory  judg- 
ment revived  by  /are  facias  on  89  9  H^.  3.  the  final  judg- 
noent  muft  be  againft  the  adminiftratori  and  not  the  intef« 
tatc. 

IVeJlon  V.  yams*         42 

1 68*  Adminiflrator  under  letters  patent  cannot  have  cafe 
for  malicioufly  hindering  him  by  putting  in  caveats^  &c. 

Manning  v.  Napf.         37 

169.  An  adpainiftrato^  impowers  A,  to  receive  the  idtef- 
Cate's  debts,  but  a  will  appearing,  the  adminiflration  is  re- 
pealed ;  the  executor  may  have  £^OTj^/ againft  ^.  as  for 
money  received  to  his  ufe*  . 

Jacob  V.  Allen.  *        ±j 

I  Lord  Raymond. 

170.  ^PUne  admiatfira^it^ltSidti  to  ft  /cirg  facias  up6n  a     ^refiuwt^ 
judgment,  ill  upon  (pecial  demurrer^  becaufe  defendant  had  ^.     ^*""*3^' 
not  flrewn  how  he  had  adminiflered. 

Richards  v.  Newton^         31  4 

171.  Debt  .by  an  ex6cator  for  an  efcape^  muft  be  in  the     Debt  for  cC« 
<fr/W/...  cap^4fcfiMf- 

tFatc  V.  Briggs*         36 

^    172.  The  firfl  judgment  being  in  right  of  the  inteftate^ 
the  adlion  of  efcape  ought  to  be  in  right  of  the  inteftate  alfo. 

173.  (Declarations  by  etecut6rs  or  adminiftrators  muft 
be  in  the  detinet  only.     Fmvin  v.  Penton^  i  Lev.  250.)' 
(Otherwife  if  he  fells  £oods  of  the  cefiator,  and  brings  debt 

for 


4H  petmt, 

tor  dK  mofieyi  tttakti  abond  fbi^adebc  doc  t9^nhm$ 
or  majLe  himieif  chargeable  ia  any  other  aiaMirlpKllk^dbii 
of  the  tefiator.    V.  i  RoOi  At.  602.) 

1^4*  (I>ebt  fo^  rent  aMMft  adaiiiiiftrat6i'  ih  his  time^ 
bf ought  io,  the  diha  and  iMikte/y  where  ao  eXccaei^  btjiaif- 
ed  partly  10  refpcA  of  hia  occupsttioo  of  the  lamf ;  fbe  a{lioii 
ought  to  be  io  the  Mh  tSiA  ditbui.  i  Bulfi,2%. — Whcit 
it  is  a  mere'  perfooal  tbtog  which  hath  his  end  bj  the  fixA 
there,  if  of  Deteflky  he  il  to  be  named  execotofi  th€  ^mk 
ought  to  be  brought  agaioft  him  io  the  detiiifii  ttf^m ;  bai 
tf  it  he  in  rtalt]|r»  the  writ  fluil  be  brought  io  the  Md  sod 
Mnet.) 

t  Lord  Rai^mmii 
Palfs  returni       175.  Execatdr  may  hate  tafe  agdnff  a  itieriff  be  a  fs^ 
life  of  tcftator    fcturo  of  a  fcirt  faciai  in  the  life-time  of  the  tefiator. 

mibams  t.  Otfjr.        Page  40 

Jndgmentt         ^7^-  Ati  tXecutor  pleads  jodgmcots ;  the  plaintiflF  maf 
ffWadtd*  repl^to  as  matijof  ihem  as  bepleaies. 

Adminiftra-        1 7^.  Qo  judgmefft  agaioft  an  adminitrator  dieramii  mmon 
tardMrtmtmi'     sttati,  a  /are  fatUu  lies  againft  the  exectitof,  &C.  trhen  o£ 

td.  178.  Pleah  abateihent  that  he  is  admioifftator  dartaa^ 

ifutwri  siaii,  mnft  a? er  that  he  eontiniies  fe.  it 

Com^ltaMe       '  79'  Executors  not  compellable  io  the  eedefiaftjc^  ttfprt 
tDpiakcaiftii-   ^o  make  diftributiofi* 


InfolTcnty  i8o.  An  infoltent  ejlecotor  is  not  Compellable  to^ve 

fesarity.  fecnrity  in  the  ecdeiGaflical  court. 

Kint  ▼.  ^eiaat^        |6} 

Cofts.  i8x.  An  execntor  Itfings  an  adion  for  money  receifod 

to  his  ufe,  being  a  debt  owing,  to  the  teftator»  and  recctted 
by  the  defendant )  if  be  ts  non-fuic,  dec  he  (hsil  pay  coAs.. 

Nicolas  f .  KiiUfrew.         437 

^  1 8a.  The  rule  hath  conftantly  beeo»  that  where  an  «xe> 

cntor  or  adminiftrator  can  bring  the  action  io  his  own  ruhti 
and  yet  brings  it  qugtnm  exccutofi  &c,  there  if  be  b^% 


\t  AaD  pty  cofls  $  bat  if  he  eoold  oot  brfng  the  Mm 
atherwillethaii  fMfcnmr  executor,  thoagh  he  Ikils  he  fliuil 
HOC  pay  cofts% 

Nicdas  t.  kiB^grt^^         Page  437 

iSg.  In  an  aaiofi  upon  an  /*/«»/  e^H^affii  with  Umieir,     ^»* 
be  is  haUe  to  oofts.  /^. 

284.  Covenant  lies  agaiaft  an  adinioiftrator  as  aSgticef  ^^^^^viAnt  aS 
|br  iMreacb  in  hia  own  time  for  not  repairing.  amgnce. 

Tiiney  ?.  Mrm.         5:^4 

x85»  In  an  aAion  upon  pronuie  bjf  ifl  admintftrator  who     Peculiar,  re- 
has  taken  out  admtniftration  in  a  peculiar,  it  is  a  good  plea  **<*«nc^i<**«««f«i 
that  the  defendant  was  .refident  in  another  dbcefe  atthe  time 
of  the  death  of  the  inteftate. 

JtiiUiafJ  Y.  C9X.        56a 

1 96.  The  IheridTmajr  return  a  devafiavit  upon  ^/ehfatuu     Setre  fm, 
without  a  fckt  fieri  inquiry  $  and  upon  fuch  return,  judg-  •f^Sr*"'^ 
mem  ihall  be  given  againft  the'  adminiftrator,  dt  hom  fro- 
fern*. 

Stack  V.  LayMi.         59O 

187.  Where  a  man  has  matter  of  bar  to  plead,  and  he 
/Bpa  his  opportunity  of  pleading  it|  he  loles  die  benefit  of 
it  for  ever.  tK 

x88.  A  man  may  give  in  evidence  any  thing  opon  the 
fdrejltri  enquiry,  that  he  might  have  given  in  evidence  upon 
fkm  aimaiifirofvit.  tb. 

'    189*  Payments  of  an  executor  it  fintort^  good.  Executor  ii 

harker  v.  KeH.         66hM  '•^^ 

190.  Executor  pleads  a  judgment,  the  plaintiff  replies     Pica  of  jadg. 
fond  5  the  ftaad  maft  be  traveled.  "*^  *'•**• 

Porter  r.  Atfietd.        678 

-li^T.  Pleading  of  two  judgments  is  an  admiffion  of  aflets 
above  one ;  the  iafe  and  juft  way  for  an  executor  is  to  plead 
tiuly  how  much  is  really  due  upon  a  judgment.  /iw 

192.  Debt  in  the  debet  and  detimi  by  an  executor,  for     Efcape,  4M 
m  efcape  in  the  time  of  the  tcftator.  ill  after  verdia.  ^^  ^*«^* 

UoUm  y;  Suitm.        698  / 

% 

193.  Whcf« 


49^  €umtQt. 

^  Lord  Rajmoni. 
Promife  to  193'  Wher«  a  proimfe  is  made  to  the  fdEator, 

•xecotor,  lo      ftatute-if  pleaded,  the  piaiotiff  ohuoc  ^c  etiifejice  a  fro>> 
uftacor.  ,uy^  ^^^  ^  ^^  tiecntor. 


Oneflppeiirty      194*  Where   one  appears  and  the  reft 
ether*  m»ke«lc-  opon  the  return  of  the  ea^as^  &c.  the  pUiAciC  IbJI  bait 
^"^^'  >if  judgment  againft  all,  bet  for  the  cofts  only  z^aa&  him 

that  appears,  and  all  maft  join  in  error. 

K9mfw.  EAaimgimu        S70 

ft 

'Vtvafiavit,  \^^,  An  execntor  may  hare  an  adioo  anioft  an  adnmn* 

ftrator,  againft'whom  his  teftator  recovered  jAdgnoK  hx  a 
devafiavit  in  the  time  o^  the  teftator. 

Berwick  ▼.  Andrrwt.         ^J 


Kfcflpe,ex««  196.  An  executor  niay  have  an  adion  for  aa  efiape  oot 
cttcioti.    *  of  execution   in  the  time  of  the  uftator,  boi  he  is  sot 

chargeable  for  an  efcape^  '  '    '  Ih* 

Adf  ion  in  hif  1 97.  Where  an  execntor  brings  an  adion^  that  wili  be  io 
oivn  nslit.         hig  ov^Q  right ;  though  he  nam^s  bim(elf  executor,  he  «eed 

not  make  frof^rt  of  tnc  letteis  uftaoieotaqr. 

fVaifu^.  Levis.  itl^ 

198.  (Kow  (ee  4th  and  5th  Ann.  c.  16.)  Ih^ 

»  • 

Goodi  Ai  ex-  1 99.  If  a  grant  of  all  goods  will  pafs  goods  wfaidi  th& 
•ciitvr.  grantor  hath  &i  executory       •    -     -  ' 

>       NutMnfon  7,  Savage^         l)o6 

Joint  exeeu-  300.  A  joint  executor  charged  with  payment  of  a  legscf 
tttr'%  muieiy  of  out'  of  hli  moiety  of  the  furplusi  though  he  had  Idt  tho 
fui'pltti.  money  in  the  hands  of  the  other  executor,  from  whom  the 

legntee  had  received  intereft,as  well  as  a  dividend  out  of  fait 
fftaief  after  he  became  bankrdpt) 

Spendlow  y.  Aldriek*         ijad 

Seirt  fieri  en-  ao  I .  H  zfdrejieri  enquiry  and  jodgroent  recovered  by  aa 
juiry,  UmcIi  of  executor,  there  is  no  need  to  aver  chat<his  tefta(or  Wte  ^^^  ; 

nor  need  it  be  returned  that  the  jury  was  fwom,  Ji  ttjuf» 
prmnijis, 

M^rfiotl,  Cbivers.         159J 

"  •    <   . 

Adminiftrs-  201.  Adminlftrator  bangs  trover  on  the  poffei&on  of  tfae 
tor  bring'*  tro-  intoftate.  The  defendant  cannot  npon  the  general  iffuegivc 
ver,eviil«iice  of  ^vide&Cf 

•xecutor. 


^ 


«^<lciicfe  tiiat.tiMt^ .  ii.  i»  tkiiciitor. }  it  Mtaht  to-bave  Deen 


1* 

JSfS^vS^^^^tbe  adihmiflraf^^^  i^)$^ji^  nwlbriiif  fiii  ^minii^to«^ 
fiirejieiui  Oil  the  DiigiaAl  jqdgment.'       ,  ^  ••^  **' 
TVwAiJ*  T.  ta^renti.         2049 

daitddD,  that  the  ezectttdr  K  abfe'nt  ib  parts  beyoftd  the  feas.  ^^f"^^' 

CDDtiDUtfii.  Jh.^t>t»iii>ttHti. 

-.       .  ■-  ,      •  *  • 

.    io6..  A  wroti^l  rimii^lW^  ha  fidd.  aIIb^  i  .hf  it    Vfm^^<U 

is  repealed,  in  ao  affion>r  for  the  money  receiired  to  his  oTe.* 

Lamifie  ^i  D9rreli.         X216 


feUs. 


fibf:  AdMnittMlidii  granted  a  ftrimgeri  js  rcpe^td;  by.  $ 
9tw  4pant  to  the  next  of  JLin. 

ib^'Adilibilh^idU  to  this'  tje^xt' of^  iin  Aall  be'ieiieaHd 
It  the  fait  of  the  hbAiiiU;  ot^erwife  of  the  wife.  Ik 

■     *  ■ 

ao9«  Grandmofher  as  near  of  kid  as  th^  aunt.  ik 

sto^  Aereditdr#hdhfttrh^(fadm&iilraxAi^^i  ^^yietai^^ 
ag^ioft  next  of  kin.  lif, 

* 

211.  Where  an.  execdtor  is  rsoAtf  tile  Ipixtiitil  court 
catedtf  omfA  diftHbUtiott: 

PefUyf.Jifm^:       8(5,  S^J' 

'  ivi.  TfftdMi  fiHt  iidif  ^le^Xi  not' within  thf ,'$a(aKi^  of 
dlftribntions. 

'      6Ucrodn  r.  Pickifwg.        96 


^   .«>. 


.  .    K 


.irifk  AjMrnJETon  of  a  brother  is  not  iatitled  to  di&iba» 
don,  againft  another  brother  of  the  inteftat^. 
-•-  1  .  •  •    /      Putt.  Pitt.       57f 

Sirmigi. 

a  1 4.  The  warrant  of  one  execator  is  not  fuffident  to  Warrant')! 
ciebr  jMlment  againft  the  odiers.  one  executar^ 

£A«r///  T.  ^ajh,        20 

Vol.  I.  Ii  ai5.  An 


v^f. 


^^£fmf>^f 


• .  * 


Executor 
take  term  as 

devifee. 


ErroiMow 
J^(i««Rllt.  r 


StftUftm 

2^15^^  All  txecQtor  iifyrefdmed  to  takt  a  ternlas^cnea* 
tor^  aad  not  at.  devi|eet  .without  |>roof  of  his  ipecial  afleou 

nukgv.Halmu.  Pag«  70 


11 6.  An  erroneoas  jad£meot  my,  be  pUaded«  amUtbe 
tbbiidetiition  need  not  te'jdfifWti  i  irnauduleott  it .niiy.c^gne 
otR  ftomhe  other  fide*    *      .'    " 

.  H^Uiams  y.  Fnutcr, 


•^  r^  »         * 


407 


Dev^fiavit^ 


*  1' 


»17.  If  a  J^aftavft  be  returned,  ^M^re  needs  oaall^* 
lon^OT'  t  oonveriQoo  to  their*  own  ufe. 

'  BeUewv.  Scoti.         440 


y  ■•»» 


Deirh  of  Itf-  ,    218.  In  adioo  h]^.  executor,  the  dec)aratioQ  Aoiild  fiate 
l^ofc-         '      that  the  teflat^  is  dead,  and  he  compleat  executor. 


.k..*".^ 


^oife. 


i>« 


'       ■».   .  ■  «\  ....... 

2^9;  IWTicVrf •e;Kcciaror  fcnft  declare  as  e)ceciitpi^Jie..fiiaO 

paytiocbftf  ^*  '  '  '     '  ; 


t   tfj    ' . »  ^  ^ 


V       <  * 


Executor  of        220.  In  a^ion  by  executor  of  teecutor»it  maft-b* 

txecutor,  proof  that  the,  firft  executor  proved  M)e  wijl  i  ,bi,t  tbe  o^iifioa  is 
•*  ^'"'  cur»d  byajrerdia*         -      - 

^/    GradeB  7^  Tjfitii         71^ 


»     ^^ 


Pleas  to^tfrf    .   221.  Cxecutpr  Cannot  plead  judcmeBts  fio 
/ki«,  to aaioo.  ^jHch  hemi^ht  have  pleadca  to  the  a^ioo. 


Cofts* 


7S* 

(122.  Where  a  pfoftcufbr  of  an  information  is  iiabk  to 
pay  cofb  for  not  going  on  to  trials  if  the  defieoda^  4ks  tit 
Ocecut^f  (hall  ttct  havt  them. 

Kit^  y.  JSsrf,         874 

u  ^^^%  ""^         ifc^-'^-Wireie  i  bond  is  forfeited  in  the  lileHMVWt  Qf  ite 
bond,  afletfe.      teftator,   the  pcoahy  is .  the  legal  debt  j  and  on  ithe  ifi«e» 

Vhat  is  due  muft  covef  fo  much  afiets  ;  but  on  a  bend  where 
the  day  of  payment  is  not.cqme,  the  aflets  opiycfn  be  co- 
veted for  the  fdm  iA  thecondiuon. 

Bmk  ^  England  r*  Mmee.         102S 

pMis  iUrreiit 
retaiaer. 


^  224.  An  s^dniinKiration  iQay  be^'plei4M  'f*fU 
tinuattee  to  juftify  a  retaiiSen 


*    ■» 


\.. 


1 106 


t  u    />  <  d« 


215.  ^Aa 


;  T 


I   . 


'  '22  c.  An  executor  fhiill  pay  edits  on  a  nonfoit  tO  an  adtiiAi     CoAs,  uon- 
rSotJk duty acCHrlflg tobftaftlf.  ^  ^"^^* 

Mar/b  ▼.  TeUo^ly.        !page  x  106 


>  I  •«  >•  ^ » • 


--   >-^k;.  If  thr^prfttoWbc  loft,'  cicchttfi"ittif  eeciare  oti  an   ..Bk«mplito. 
f«xm|ftllficadM  Of  ii.        -  /    U»ofpN^«e. 

Shtpherd-ii  Shbrfhcfi. ' '      4« 


n    <    '  r  •    '»■.    ..^   •  -      ......_._..      ^      _  .  -.     .V 


.227.  Ejiec&oir owyflive  adtion  againft  tht  iheriflT,  upon     ahcriif,  year's 
8  Amy  c.  1 7.  for  removing  a  tenant's  goods  in  tl|(  llft*time  '^*' 
-of  liie  rsftator*  iritbout  ^yfttg  a  yea/s  t^ni? '  ^ 

•  Paigravc  ▼.  WhiSuuH.         tti 

•  V228.  fiticbutor  banhot  add  i  count  in  his  own  righti    '        Count  in  his 

Ho6kinv,  filter.         1271  ownriaht 


<       I 


lkfk»i«ttH  hilY«  idn^iftration.  J.fi»admirti. 


^r    . 


iJO.  Where  the  hafl>and  has  departed  froi^  ^]  intereft     Whei^not. 
lif  tl]ib  Wife'l  Ibrtiink^  he  flIaU  nbt  haVe'adnutilffratioo. 


t^*.  t  '■> 


231.  Though  the  wi^e  has  a  feparate  eftate  at  her  difpo-  ^f^i  wlll» 
ft}/  ind  makes  i  ^!1,  ^ct  if  there  be  no  iflcnt  of  the  huf-  ^~  "^"''^ 
band,  be  ffiaH-  haft  adihfeiftrtiion. '  "-   lb.        ni8  ^^•"*^' 


\   .. . 

• » * 


232.  In  B.  R.  calling  the  defendant  adminiftrator  in  th^     Avermentf 
declaration  is  fufEcient.  without  a  fpeciai  aTecment.  defendant  ad« 

,.-:;...(.•«..;.::..    ...     tioHas  ii  FkuhW.      .    7S1  "«"'^^'«** 

i^l.  Tbete  is  i  ASatettal  difference  between  declarations 


liddferftood.  7J« 

»  -.   . ..  - ^* 


'j^^^  Axk  e«ceutof 'ihajr  rertoUhcfc  without  rivW  in  an     RjennnciationJ 
iSfefli^ory  ;  and  a  inanJamu  xn^j  \S^tyX6  o\^A^\h%  Ipiritual 
cpurt  to  grant  adnDiniftration. 

Earl  of  Si^oiVs  Cafe.        9 

235.  Where  an  executor  was  ftruck  with  the  palfy,  fo  Exeaitordif- 
tbat.^couid  not  plead,  the  court  indulged  him  with  time,  abled  byUlatiJK 
•n  terms ;  but  if  his  diforder  is  likely  to  continue,  the 

I  i  2  proper 


■r^^KHM   of  n  necotar.  ind  die  oHaair,  antt-  ihwifcn:ig  SaAim 


^*^  moK  i*  an  came,  ifae  fiiM  is  lim  e^Jijiiia  i*  ri|e  itth  *•! 

BhctSBCHMc  ci^n  caoer  ilw  affeis  uj  fhiibcr. 

JmA  ^  Maglmd  r.  abrrtc         207 

>}9.  Th«i»d«miDeri«daf  ikadiiiKdM^hMMliiiHlw 
Ac  dcfeidaKs  in  iIk  pfa  Bt  fatovr  tte  baa^  wit*  the  c—- 
dkuMU.  dw  [he  real  nadi  angkc  appear.  ik 

240.  Exiccaat  btoaght  a  writ  of  bbo^  and  dw  ^■%t 
ncoL  i&raad,  ana  heid  be  ihadd  an  p^  dM  caA& 


IU*htnr  fiM^      144-  IT  die  hid    , 
renuceri  uiio      poJu£aa,  and  &■  CintTei^  ^kE  iI 
p«r.&^  fall  6a«  i. 


*        U5t 


9r  imtn  it  ca  {o  i^  <tefaatt^  he  (liui^  Mlwm  awts  n  iM 
anKHuitaf  dteekMasdi  md  n  cdt^fcd  n  ^  ifce  cavnaj. 
B  ao  affioa  am  fuck  jui^oKat  (ii^^tk>s  &  JwEnnit 


in  covenant  againft  execatort,  where  the  breach  li  ftt  o«l*l«'r^«.^'!?-. 
{layoeot  of  reitf  incaned  m  tbetr  awa  time^  cuuk:; 


r  f^  "•  f  r«  • 


94;.  'Hey*' M ab dttiliM lM><leKiKl«its"tt£{hrliave bcfifi 
<fiuged'asa%aMt  df  tifirvenn'.   '  '  U: 

^46.  Where  there  are  ur*  exec^prs  aod  .^^oe^aal  \tgke    Refidna. 
fi)ii  are  gir^  dfe<b»  «nf  it  leeacy  to  out  i'nil  m^tlnne  to  die 
«dicr,  tltey  iliiHl  6«e  tlk  lefiflQe  undi'fMed  of.      -         ' 

-    •         ...  •»  I     ^ 


/     1   » 


itAiiT  y^iiQi^^f  iht  ngbt  oif  cdoirakdiig  adiniiiiftrati0ff 
fU^cafi^  o%ht  16' be  aUedged,  aad  b' matter  of  fuhftaDce 
rid  traTcrfeUT.  - 

{4rgniJy    {Clitt^  6  Mod.  041.)    . 

i\^.  An  'tiittiAot  Of  athirfntftraro^»  cab  cmly  be  arrefbift^-     * 
ftr  a  debt  trf'^ftam^^-  of  ibteftatd%.  ob  a  foggeftioo  6t  a 

t    «  •  •  •  •  • 

'  ^49.  Aa  ttiicotfey  miy  rftmMc  in  ejeament  before  probate    ^^^^^  *«' 
rf  a  will,.  Ian4.,iherf b^  dctifcd. ,  /   proba^ 

•  '9^0.  A  raarriage  ooveoant  with  a  tmftte,  for  fecoring  » 
pi^i^n  for  the  wife».  mav  be  given  in  evidence  by  her,  on 
ar]^of /AW^oi^k^f^^iW/to  an  aaiocv  brought  againft  her 
acr  execmrix.  of  her.  bufbaAd  i  aad  fhe  m^y  retain  out  of  the' 
perfimal  afleta»  f^  much  as  is  equal  to  the  damages  (he  has 
fxiBiiati  by  the  breath  bf  fn'eh  covenant. 

Loane  ^  Gafiy..    B.  1$  Gh^  J,         95/ 

tji*  THd'di;(end^nt^8  hufbancf  in  i^s  cafe,  covenanted 
wfth  her  fxmt  as  ti'uftee  for  her,  on  her  marriage,  to  leave 
Ifet  Ins  perfbbay  eilate  atut  two. hundred  pounds ^^  aimum  / 
the  carriage  was  had,  andthejeftator  (the  hulband)  died 
without  iffue,  h^ng^  niade  his  will,  whereby  he  fui^edled 
hk  real  and' ptrfooal  aflhs  to  the  payment  of  his  debtSt  and 
gave  the  reo&ifider  to  his  wiffc^  whom  he  made  executrix  ; 
bothiy  real  and'  pcrfonal  aflecs  together,  were  not  equal  to 

the 


the  valoe  of  the  two  faaodred  pounds  p&  anmtm.  Unitf 
liniNn  (he  tint  of  A^  5«ft4tiH^l«^l^^ 


^  a 


2  Blaeyhne*      •  .  ^ 

252.  Prr  Blackjhne^  J. — ^This  is  the  difcharge  of  a  debt, 
1^  t^refore  may  be;gifcii  in  evidence  f.,it  i«  ^^nvaient  to 
,a^^^ecoVery  on  aii  adliob  of  coyoMptf '  fy  ^e  OKaitrix  ^ant 
iiot  fue  herfelf.  '  ift. 

.^  •2«.  -fifr  .I>^,6rotjJ  pfc  JZ— Wherever  aq^scequtrif  faat^ 
jt  rient  to  a  (uji\  of  tnonty^  whether  it  be  ft^^dty  adeh(  (9 
b^oelfy  oc  nomni9^ly<  to  apotbeVy  fhe  may  retain  it ;  what- 
ever difcHarges  tne  executor  may  be  given  in  evidence  with* 
oat  pleadiogt  and  this  retainer  is  a  difcharge  of  ^e  Cftipu^^ 
}t  ha^b»en  ^^cidedt  tj^at  a  widow  eiiecutiPix  maj  letai^ihdf 
zQOoey  ijfkb  which  lifc^  bad  pfid  off  a  mortgage  on  her  joto-^i 
turcy  the  huioaoc^  having  covenan^e4/ it  to  b^  jree  froQ|k 
incumbrances';  this  being  a  ratisfa<5tioD  for  bis  breach' o^ 
covenan,^,  ,  J&. 

vies,  M9M  af.  254-  Executor  havhg  pleaded  fiim  tgitmf)kf  and  a  (pe- 
/m/yfrjipecialty  cialcy  wbich.  covers^  t^CtafletS)  (hail^  be  .porinitled  to  ^jf^- 
ttzil.  '    dra.w  the  firf^  plea,  oh  payment  o^  fucd  cofts  only  as  wercL 

ocqalioned  by  that  pJea. 

...     tfenjn^\,  Grimp.    £.  19  Gw,  3.  1275 

255.  A  retainer  of  a.  debt  may  be  given  in  evi^iciice.  -    . 
'       ...         -    .    :->    :.    ;    ^''^^  y.. -^fiir^,. .      i^i 

Ij.  '     256.  T^is^is.a  debt  by  (pecialtyy  a^d  ther^ore  the  admi- 

aiRVator  has  a  rigtit  to  retain  agalnft  a  debt  of  ^qoal  nature. 

1  *•  ' 

U,  2jy.  \VlicrcVer  anexcci^tororadraiQiiin^ 

or  might  bave  paid,  he  niay  retain,  .*'' ,'       .'    ^^      .,       jj.. 

Id.  25$.  An  a<5^ion  of  covens^Qt.  is  a^mufb  a^^g^^npoo  the 

afleis,  as  an  a<ili/>o  of  debt.  ^    >■    ■  '  ff^ 

W*  ajg.  The  defendant  iq  this,  vaft.  was  co,«truf^e  ia  bis 

inteftate's  marriage  fcitlemeni,  under  which,  the  inte^are* 
cbveoanted  with  the  defendant 'and  anoihei^  ^^Ac^t  ^bat  he. 
would  by  his  laft  will  and  teft'anjent  leave,  pr  th^tt  bis  «xc-, 
cutors  or  adminiftraiors  ifhpuld  within  fix  i^nths  after  his 
deceafe,  well  and  truly  pay  to  the  defendant  aind  the  other 
truftce'  feveh  hundred  pounds,  or  to  their  executors,  he, 
the  iniereft  to  be  applied  to  the  maintenance  of  hi$  wife,  for. 

which 


w^icb.he  bound  himlelf^  his  bctrf,  cstcutorsi  ,and  adoiini^ 

ffrffiors  in  a  pcriaky  to  the  defendant  and  die  other  tfuileer:  v/ 

be  died  iDteitate>  the  defen^iant  adminiftered  to.  hun^  aod 

bdng  fued'by  the  plaihtifF  ih  de6t  on  a  bond'  for  two  hnn-^ 

dred  poaqds,  it  was  adjad^ed«^thax  as  the  plaintiff's  denrand 

afid'  fai»  own  w^re  both  in  the  fame  degree,  and  at  he  might 

a^  (neb  bave^id  to  the  other  ^ruftee  to  the  aivoijMC  of^.^e 

bond^chattherefbre  he  m?gH\  r^taio'as  admjniftrator»  altbpugbs 

no  demand  had  been,  made  again  (I  him.  either  by.  the  wife. 

or  iter  Qther.truftee.  ,  , 

'  2(kr.  Ib'covenant  agaioft  in  execotor^  thejujgneoi^JQuft^   Covenant- *''• 

■>  •    •     •«•  •    >   •  «.    '       '  ,   ..  I.  ,    -  •^«»  tatont, 

26 1.  '7lffati0t  ITes  upon  apVomife by'an  execntor  tO'pajf:     Promif^ to 
a  legacy  in  confideration  of  affets.  '     ^y  ^cy* 

Allans  and  Wifi  V.  Httl 284 

■  ^ 

262.  On  aperfonal  demand*  a^ipft  an  executor  in  1us     Jadgment^ir 
•Wn  right*  generally,  there  ca^n.b<.no  jadgmgit  4p  fc»«  <(/•  **»"  ^C^^*'^''* 

^Hawkes-.etV'x^s.  SatinSers. ,       afi^i- 


3263.  Having  aiTetS)  is  a/afikient  confidcraiioD  for  a«]^n>-  Aflets,  confi 
m3e  by  him  to  pay  a  legacy,  and*  it  'may  be  recovered  in  ^fration,  pro- 
a^ioo  of  q/fumj^u  li,       r^9^  * 

.  -  •  ■  .  J     ^ 

2/$4.  Decfaratron  that  (?.  R.  by  will  bequeathed '  a  legt^.  l^- 
to  tlie  plaintiiTt  and  made  the  defendant  executrix,  that  (he 
pcafe(|i,-thf  .wi)L  and.  had  afCpts  fuf^cient  t;v.pay.  alldiebts  and 
legacies,  ahd'oy  reafon  thereof  became  liable  to.  najr  the 
legacy,'  and  being  fo  liable  promiicdi  &:c.  is  a  declaration 
agai^^  the  defendant  in  her  own  right,  and  therefore  the 
pTaiDtiff  cannot  take  judgment  de  boms  teflaioris* 

^  It. 

*  i6f/  But  ifaflTets  be  piovedi  (or  admitted)  and  an  aflent     Aflcti,  cou- 
©f  the  executor  to  the  lega<;y,'  judgment  may  be* given  on  *^"®'"*^*®"' 
fuch  a  declaration,  de  honk  'pro/hits ;  becaufe  having  affets  is 
a  fufficient  confideration.  U.        295 ' 

266.  ^^rf,  Whether  witliour  flidi  a/Tcnt  be  could.be     |^, 
compelled  by  an  a^ion  at  law,  to  pay  itt  li.        292 

0.57.  An 


A^Udn,  '^57.  An  affio;)  qf  trorcj'w^ ]>«^98J^  ?^.nft  M pdufi?^* 

whichfiirvif^    ftratot  ar«  uftanutifo  armtxo.  the  declanuioQ  laio  ^e  iDpo- 
WipA.  ^^f^  b/t^e  imitator  in  hfi  llfe-um^  i  pl^  t^t  (e&or  ^ 

269»  *rhefe'  dlftiofliont  were  ts^ejri  as  \fy  aOilu^  wl^icfai 
fonrive  agaif^  s^n  executori  or  die  with  thf  pfTio*»  Q^  -i^* 
c'ottclt  Qt  tlbe  CaCrfe  of  adtioh,  ^d  which  fumri^^Q.  9^^% 
t^Cj,  on  acg)up;  of  tb^  fiirmof  a^n»  where't)ie  eaafe  of 

Tor<,  «tii-  2^,  Where  th^c  cauft  of  J^aioij  is  nja^^y;  4|tt»^  n  cop- 
*^^-  '   traSt'tp  Ix  peribrmeaf  gain  or  acquifitioa  by  tlite  khprnr  io^- 

•     /  f^Pf^^y  ^f  ^?^^^\  ^l  ?  FPf^*f^  ^y  \^^  tcftator  CKpraed  of 

tmpRcd,  the  kd\<^n  lurmes  again  ft  the  executor,  fiau  if  it 
be  %  tqrty  o.r  arif^  ex  deSdQ  wb^re  in  fiinu.     T^ht  jigrfayyigi^ 
inuft  be  with  force  andanns  ani3  again(t  the  fpnO^pr  w^re 
tfij%lfei  l&*tfae  aiition  ipuft  be.  ^as  in  this  c^f^,  xiax  tti^  ten* 
fo^^as  00^  .^liilty,  U.        tp 

1>rfkr,  a^ion     '^  X7d.'  An  i(dm!niilrator  having  recoyer^  a  j|id^gmf  nt  fbc  % 
^  ju.igmeAL  '  debt  dire  to  tbeMnteftate,  n^eds  noj^  declare  as  adn^i^oiftfitfor 
in  an  adlion  on  the  judgnie^t. 
"    ^  Crawford'H,  WhiUak         5  •• 

ijj.  If*  he  dcics,  ?t  is  iurpjttfagc.  .  Mk 

rrofert  of  272.  AAd  it  is  no  objedlion  on  a  feecial  demurrer  In  Kich 
letters,  adinini-  cafe,  that  be  has  pot  niade  prolert  of  the  letters  of  -adrainit 
^raiiob.  ftwtion.  '^ '  .,         '         Bl 


fttation 


*   r  ' 


F 

t}}e 


orfcituretQ       273.  Tb?  eflei5!s  of  aq  ihteftate  having^yeQcA   i^.tbe 
*^>^8-  Kin^^  'by  ^forfeiture  of  felony  ;  if  tlje  ordinary  grant  let- 

ters oT  adniin]llration  tp  'A.  in'  (foniecmence  of  a  w^irrant 
from  the  King,  and  thejj"ru.n  in  the  ulual  fbrmi'  wfe.  "  to 
pay  debts»  S5*^/*  ib.augh  with  this  arjditiona]  clauicy  **  for  * 
-  theYiie  and  bencQt  of  bis  Majeflyt''  A*  may  be  faed  by  <be 
.  Inceil^te's  credi;ors,  and  fhall  not  be  permi^tcfl  to  impc9cb 
the  vafidity  of  the  letters  oi  admini^ratioo. 

274.  \£  a  pcribnal  repf;e(entatiTe  pleads  >^ff^  euhnihifir^ 
vji  pr€ier  a  ^eictaip  Aun^  and,  afterw^aHs.tu  another  a^QO 
broQght  in  t^e  fame  term;  ptene  eidimijiravit  freUt  the  lame 
fumi  and  as  to  that  fum  iiates,  that  he  hath  coofeiTed  it  in 

the 


1^  fti^  aAioo^  ^if  I9  fl  .90^  ^r  ^  Iff  <^ 

(V.  &^.  315.     SmkJk  ▼•  |/ar««|.] 

•  •  '  '  ' 

^75.  Where  a.pAjetof  ^bjijli  0/  §:|^^li%«^  i«4ocfel  it  to     Indorfocoeiit 
ji,  aod  if.  a«'  e)(ecutors,  ihcy  may' declare  as  fuch  ia  an  ac-  °^**'**  *^^  •*' 
tioD  agaiaft  th<:  acceptor.  -  '  cmo^ 

276.  A  ple%  ojf  JudgQiCQit*  recovered  o;i  a  Qmple  coDtraft     ja^gmentoB 
])ie?ided  by  an  adm^Rinrator  todcb,c  on  bond,  mud  aver  that  fimptecoatna. 
IjBfh^  reco^,H»$  bad  ]^Qre  ©oijce  of  fhe  bc«ld  d^bt ;  <Khcr.  ^^  ^  ''^ 
'wife  ail  a$^loiftra^^r  i^gbt  ^k^x  %  fp^i^Uy  occditory  by 
coofeffing^t  many  jiudgmeats  a^  he  pleafed,  oa  fimpi^  con^^ 
tnfidcbtit 


(Thf  only  Ipgal  upji^it  pjf  dcbi  of  fyip^i^  nftHvw,  is 
Inlpgip^  ao  a^ion^  a  £A  Ga^*  5^1*  pr  t^U  ^^  9C  ileeree.hii 
chancery.  V.  x  f .  /iO/T.  401.  Morrice  v.  Bank  <^  England.) 

2.77.  ^yhere  the  defev^a^t  bo,und,  hjinfelf  .^  ^m^i^r^     Sabmimoa  n» 
tor' 'to  aiude  by  an  award  10  be  ntade  ionchioff  mattera  in  di£r  awardj,  afli^ 
ptitii  between  his  inteitate  aodiinother,  an4  <he  ^btrrs^tors 
awarded  that  he  as  administrator'  fhoaU  pay^  &c-  he  caa^. 
fkoi  plead  pkne  adti^mfiravit  to  debt  on  the  bond  y  for  by  fobn 

03ftPVn£.WJlb«aWf«d,h,^if^WJ«W?«+^^^     .. 


M     «•  r 


'  27S,  An  e3;ccntor'3-.  ii^t,  19^  d^ved  froi»  ike  will  /9  the.    Exeouov, 
prolate  is  only  evidence  of  it :  therefore  he  hs^s  a  condruc-  right  fram  wiU, 

t 
• ,  , ,  , ,  .    ,.  ^  > 

pt  ^7  ^'.  If'  execvitor^.  carry  oi^  tcads,  they  9iuiB(  do  it  .aa  i0«     Carries  on 
dlfidiiila }'  iinle!^  they  q^rry  ix  P^  under  the  dire^on  of  .the '^i'^^^' 
cotttt  df  thaoc^ry. 

...      tariff  V.  f4rkr,         a^y . 

« 
280.  .^  Lofd  Mansjteld.-^h.  ttad^  i;s  not  tranfmtilible  ;     Trade,  rifqae, 

it  is  pat  an  eiul  to  by  the  death  of  the  trader.     Executors 

eo  npmme'do  npx  vfuany  carry  00  trade ;  if  thfiy  da  they  run 

gre^t  nf(|ue9.  uolefs  prote^e^  by  tt^  coqrt  of  chaoqery. 

3. 


a8i.  (Tf 


k 


£96  (JBiimUit. 


'  a§i.^  (If-  amaii  ht  iMMlKi'ta  iliftifote  an  appf^findci^  So  a 
trade  for  feveo  years,  and  the  tiiafter  4Le$y  tke  coiuBdoa  is 

MFith.)  - 


282.  (For  It  IS  perfonal.  Bat  if  he  vcre  like  wife  b<niB4 
to  find  him  with  meat,  dnnk,  doaths  and  lodg^og^  dui  die 
executors  «U«  ohlfge4  to  {>er/bnQf:  *  5i^^  216.  i^,  '77rO 

.  1  < 

*    2  DumfirJ  and  £tf^, 
p/  jJM  ttre..         283.  What  a  As  make  a  P^rfbo  liable '  as  execator  ik  Jem 
iorg^  is  9  qu^ton  -of  law.     Thrjury  are  to  iay  whedier  the 
^4^8  be  fuificieMly  proyedn 

«  .  * 

Id..  284.  The  ilighteft  circtimftaht^  of  intemeddfaj^  \Rfcli' 

the  inteftato'&'^oodsK  wiU  cottfMtote  a  man  an  executor  de 

Id  285.  Thtrtfore  if  jf.  the  (errant  of  B.  fell  the  goods  of 

€.  an  intefbte^  as  well- after  l\is  death  as.before,  tfaoa^^ 
the  ordefS  of  C  and  pay  the  money  ariGn^  therefrom  into, 
the  hands  of  JS^^  B.  may  bt  fi^ed  as  an  |;xef  ntor  defiit  iirtrfK 

Id.  286.  If  a  perfon  baying  intermeddled  in.tbc  iateSate'a 

afktrsi  has  money  belonging'to  him  10  his  hands,  at  the  nme . 
when  an  a^on  is  brought  a^ainlt  bim  as  execator  lor  a 
dibt  dae  from  the  knteftatc>"he  is  liable  as  an,  ex^cujEOf  Je'Aft. 


>   V 


Slight  ck.  287.  PerBuUcr^  J.-^The  fligjltitfr civtamftince  will  niaic  * 

cumftanpe  laao  executor  V^^^a. 'or^  It  is  faid  in  Dyar^  166,  h.  that  if  a 

"^^^^'  roan  even  mUk  the  cows,  Qr  take  a  dog  of  thp  (^enf)apt« 

. ,.  ^  that  wiUco^tttie  him. ^n^^xectiiqc  defiti  tort,                 Ik, 

uy  288.  If  a  creditor  take  an  4b(pilite.  bill  of  fale  oP  the 

goods  of  his  debtor,  bnt  agr£e*to  leii^e  them  In  his  pbfleffioo 
loT  a  limited  time,  and  in  the  mean  time  the  debtor  die», 
-  '  whensupon  the  creditor  takes  and  (ells  the  goods,  he  will  W 
'  liaUe  to* be  ftied  as  'executor,  df  fon  nrt- for  the  deb|s  of.  )^. 
deceafed ;  for  the  debtor's^ continuing  in  pofitffion'  is  tncdo-^ 
ii$efic  with  tihe  deed,  and  fraudulent  againfh  creditors. 

l^  289*  in-  this  caf^  a  perfdn  being  iodebred  both  to  the 

plaintiff  and*  the  defendant,  made  a  bil!  of  fale  of  all  his 
effe£ts  to  the  defendant)  in  which  was  a  chufe,  that  the  de- 
fendant (hoald  be  at  liberty  within  fourteen  tdays  from  the 
execution  of  the  bill  of  fale^,  to  eater  upon,  and  &II  the. 


^Sc^%  fa  affigned,  id  cafe  the  mooejfvas  oor  Iboa^  pii^ 

'Si&f^  tl>e  ^nd'x>f)r4fae  Ibanden  days  thtt<  perf^odied,  trpoQ       ^.^  '\ 

yAkx^  the  defendant  entered .  upon  the  gcxxls  and  foJd  them^  ..  .^1- 

"Wii^ Jt.  waf  Md  that  th£  owner  k»nn|  beeii  left  and  dyin|r 

^po^eflbo  of  (be  goiods;  that  the  afignment  waa  fraudalenf, 

and  that  the  defendant  having  fo  intcrfete4»  -fiioald  fe  liable 

to    the  whole  of  the  plaintiffs  debt  aa  executor  dt  fm 

^oH{     "■^"  •  •"  •:••:-       ''    :  ;•  •■    ■^'" 

.   I     /    1. .    ^    '  Mdwofd^  v^iHarim."*^^   P^ge'5^7  ' 


S  Dumfird  and  Mafl, 

• , .  ago:  JPiy;  fiiA^r,  }.»^A«  executor '  fccs  •  tti   a  *  drftfr n t     l^*** 

fbnufriim  an  ajignee.^' The  executor  c^otfly  fue  in  fhtf       '  ^''.; 

d§ifinn§\iiii9v^h\j^ttd^^  die  ^Ar/and 

^iitfr${JI»iit!aiSgneetiof:a.baiikin^tiare  aliowed  to  ftie  both 

ifi  tkc  lAfctfiiind  drtmet,  hecaQfe  the  miiok  property  of  ^ci 

liankropt  is  yefted^ip  them  by  iaw.  --    '     - 

;  :i  .  .:.:v'.  V.  '*!.  ..  ..-  .i.  '    Wintfir  v.  Kretchman,         46 

fill^U  An  adintniftvatris'iniay  malntafn'an  a^n  in  her     Eftapeof 
Ojvn  oaiDe  ^j^ft  the  maWbal*  fbi-  the  efcape  of  a  [^nioner  P!^n^r- 
Y^.>9  ia.CKCfiitipilODla.JQdgmentxkbtatfled  b^  her  as  iAmi* 
Iiiltraiirix, 

"v  Btmafbus  v.  IFalker.         iz6 


'      c   • 


ry^f^y  if  fW>iiey  WeiigtB^to  a  teftsnorle  received  by  ^ne       .  ^' 
%6(jrjtb^. liter's  Heath,  .his.: executor  nay  maintain 'an        ^  1\'./      : 
^4^9  £Pf  <i!M)iP^3r-h^d  joidsifaceiv  "  ;1 

T'l*^:-!  ?:r  >  'V'  >•?  ■••'    '*"''        Smitk.f^Sii^r^uK     '    476' 

"  •.  > 

293.  If  a  debtor  makes  his  cred^or  and  another  per^n     pcbtormak^ 
executors,  and  the  creditor  neither  proii^ilje" Will  ttbr  aifbi  creditor  and 
9fi  fi%tf^^rjplhQ^n\i)  iifaint&inian  adioo  a^auiflt  the-  other  ao^lier^xtcu- 

f(ir  |kiiSrd$|l^O{l;0Qrthl^cftatoriw '. '  :,.  .  ..li:.    1».       '    ''*^'^*  ,    ,.,    .    ^, 

Kaxvfn/on  v.  5'/2<W(^     £?.  30  Cf#J-'^"-  •'••  5^7- 

394.  If  an  executor  ptead  (to  an  aftion  on  bond)  pay-      pi^aofpay.- 
jVi/^t9t,^oAQfn\%%or<ficiS}dttte  adminl/frasfit^  ^n& i  ftrdik  be  ment,  aifets  ad- 
glji^sij^iift  bin3^.ofi  OuJtpka,.:  irbpevattfa  as  ai^admlffion  of^mitced. 
sitk^s  in  an  adlion  founded  00  that  judgment,  fuggefling  a 
dentqfia'vii. 

-295t  But  if  he  plead  plene  adminifir^fiuit^  he  is  onlj^  Itahle     PItne  adfrnni^ 
to  the  amount  of  the  afleis  in  his  hands.  ftrawt,  affeis  in 

Harrifon  w.  BtstUs,  cor.  Lord  Mansfield  at  GuiUhall,  *'*"**• 
17^9-  (cited)         lb.     688 


S0« 


^ritvery  to 
tor. 


SI ecuiQi« 

'    996.  An  cKooinsr  ^/bf  A»<»  taoinc  dSelMife 
JKMi  an  adioo  brooftbt  by  a  crediior,  bf  4feiirubf 
fftdi  to  cberigMDi  mcecucar,  after  die  a^km  ithimtfiL 
CMff  V.  Vamm.    E.  50  Gte.  3. 
(See  80A.  iij.) 


5«7 


UlB. 


197.  Nor  can  he  retain  lor  bis  own  debt  of 
mrt,  fay  confiem  of  the  fifhtfel'exccator^  £^ve 
inging  of  the  a^Hoo  by  the  ctc^licor. 


afierclie 


af 
psiyflKn^ 


a$K.  Fiyaifeittofaiicbt  loanexecttor  vtbfawolmhctf 
0  probate  of  a  Ibiged  wUlt  is  a:  lifcharge  to  die  debtor  oF 
flie  loccftaM^  nodnthflanding  dK  faobate  be  itfiervi^da  dt- 
flared  BuU»  aod  «dinsniftratioa  be  gtaoied  ip  d»iMefaMf^ 
oe^tofkin.  A  faohoie  oofcpeakd  aaoaot  feo  ittfMdM  iH 
the  temporal  coons. 

Mm  ▼.  Brieftmm^        lis 


Twaatbr         999.  In  tbe-ofeof  teaaocy  fioii  yea 

2^L^^?^^    at  both  parties  pkaie»  If  the  tcnast  die  hMoitt^ 
'^'^'  '^  oiftrator  bas  ihe  iame  iiarefeft  in  the  kod 

had. 


tirUfX  qL 


V  aft  hog 


*1 


joinme         ,  300;  A  ^oeot'.JbrnMncy.bai  aiulfcetiredbiy  defendtes 

t^ttiUcor^  ^^u&oftheexecotor  asfuch^  nMbejoiocAtancoitff 

r,  te^^aior.     ^^  mooey  bad  .and  nceivbd  to  the  ofe  of  the  scftuer  i  hm 

4  eouat  foj  t*  ddbtdtiA^iothc  execaior  in  bis  ow»  aghtt 

cannot.. 

* .  ■  •  ^• 
>  ...  -   - 

Coontas  ejt*  .^  301.  A  ^Nf»w  ouaot  jiMa  iotbe  ft  me  <!oda«atMin  « 
*wn^ilrtit!*^     caafe  of  aAion  as  exectttor»  wih,ana#ber'^uhiob  oeeiiied  m. 

own  nsbt.        |m|  pwn  ri^t*   '     .^   '  **  */ 


i       • 


Wh^e  cTe- 
clsire  as  e:iiecu- 
tor. 


Id, 


302.  Wbeira  the  goods  of  tba  teAbton^ncVfr  wefc  fi^  tie 
jnflcffioo  of  the  cxeootpS).  he  awft  decfare  in  that  charadter. 

Ik 


•    1 


303.  Aad  ^^hethet  the  con^eiCoo  faappcH-  before  or  after 
the  teftaror*s  death,  if  the  goods  whco  recoTered  will  be 
aft^ in  the  haoda  of  the'exccittor^  he  neiy foe  for themm 

that  cbaradter*  Ift 


304.  A 


j^  DumfirJ  iLtid  Eq/l. 

304.  A  doiint  oa  a  proidi£r.nad^.l^t^  (kfeoitot  as     Joinins 

4  adinilittrttor»  to  paf  monejr  iccdved  b^  him  vA  (bcli  to;tiie  counts  on  pro* 
p!»otiff*8  uffc,  cannot  be  joined  wirti  oth^r  cduocb:  od  pM*  2Sim  as^dmi 
■ttfesmade.bjrthe  rntdUre.    yotMui^yM.Mttimmi.  TVin.  31  oiftracor,  <cc 
C«9^j|.  p'  347-     ficcspife  thtt  cottot iBiting  a  caufe  of  afkioit 
aftej  wteftate's  death,  would  exclude  one  of  the  pleas  that 
-aiiefac  be  piesKked'ta'the  «tbtr  counts,  ^tai^  mdmhtt/hruvit, 
'aiM  vo«{d  ihurant  a  di&rcBt  jiidgmclit^ 

305.  Where  executors  pay  a  (am  of  money  on  the  tafla^     Wheitf  de- 
tor's  account,  which  they  need  not  have  done,  and  afterl  flf"!"!*!**"" 
r^_:    %    »•*•'       A*-  ••irt         •!  A  own  name. 
tordY  bnngan  amm  torecoret  it,  back  agnoi  ihey  aaft 

declare  in  weir  ow«  right,  and  001  as  executors. 

Munt  ^^-StJteu    HiL  3  a.  Geo,  3.        565 

-    jotf.  WltefefevcAd  ate  nimed  executors^  and  one  ooTy     ^^eral  exe- 
firoFea  the  .wtlLand.aas*  that  one  i»  Jiabte.to  ao  aiflion,  but  p^^^"^' °^ 
he  cannot  fue  alone  onttl  the  others  have  releafed«     All  of  v 


$07.  Croods  of  A  tel!(a<or  ia.A^  haods  Af  his  exeeator    Judgment  . 
caaoot  be  fettcd « iil  /e;Gecation;of  i:  jndgment  agaiaft  ibe  eai-  f ^^^'ifL^^"* 

Fan  V.  Ninunum.    E.  $2  Gep,  5.        6ix 


-^ 


3o8«  tf  a  bond  be  given  to  hufband  and  wife  adminiftra«     Bond  to  hrm 
trix,  the  hufband  alone  may  declare  on  it^  on  a.  ^t^^^fi^K^^ 
saaHe  %9  himfeif*  •  mmftr^va. . 

.  .309.  lA.air.aAi«ii..a|MnA  aosadaMmftmmr,.  on  pi!Qi!Bi^    JnfimMltmp^ 
•f  the  ioKdftafl^  .an::  fQ^/.tve^'l^  with<  aD.admiDi/h4T  ^'>  adm<nu 
lar  aa<iicliir.Qf  jpoaey  ^  frtavtbe  jnite(teiie»  doesaot  mali^  «'«w^"*h. 
bin  perfooally  liable,  and  maybe  joined,  wiib.oiher.cwnta 
6r  goodaieM  ae4  ddh^red  to  the  inteftate.  &c. 

^^  r.  AtAmJoHf  Adminiftratri  x  of  AtHn/oHf 

(V.  JemA^  niKwna%.4.it.^X  547^) 

310.  An  executor  cannot  be  charged  as  fuch,  either  for     Not  charge- 
money  bad  and  received  by  him,  money  lent  tQ  him^  WQXk  *^l««  money 
m  accimbt  iM(l  c^meney  d«e  frm  lui»  ia  Cach ;  ihefe  ^^^^^^' 
e^rges  making  lilm  perfonally  Hable.   . .  .  cocmts. 

Rofe  t^  Ux,  Y.  Bottfler  ami  another^  Executors  of 

Bfituler,     HiL  29  Gn,  3.         108 

311.  The 


Men,  itacijlwe,  \      •.--  -'- 

31.1.  The 'genehl 'money  coonts  making,  dbe  defcodaati 
perfontily  liaUe^  ca&oot  be  joined  ^chotheff  agamft  cfien 

......  '-^  R9fi,^<J^\T:Bcra;TerMiaiuiiha^^'ExtCMiton^ 

f  =!•  .         Bowitlr.     Hii::\gi^€9.  I-     '    Page  io8 


>  ■  t  I 


Chafgeable   ,.    311..  j^ioer^y  Whether  antAion  ilbill  lie  igaibft  cxccnbr 

lor  kgacy,  hotur  „  fu^h  for  a  legacy  left  by  thfe  teftatary  in  which  it  wodd 

be  neceflary  to  arer  aflet9>  and  he  might  plead  pleae  adaimi' 

.  313.  Bat^wTf.  allby  whether  an  a&dki  will  lie  a^ainc 
an  admioiftrator  as  fuch,'  00  an  exprefs  ptomife  to  pay  a 
Jesacy  in  confideration  of  aflets^  in  whidfa  he  may  plead  JMi 
qffun^Jiu 

'     Ltwu  y.  Laoisf  Skth^i  at  Wefimnftn-  ufitr  ffik>  i%  Gcftr 
3;  C0vm  Lord  ALmsfieiJ,  (In  note)  .i^.     iu 


i      .. 


A^tinft  cxe*'  ^3^4^  li)  an  adion  againfl  executors  in-ihcir-dvii  fi|^ 

tutors  in  their   on  a  covenant  for  good  title  and  quiet  enjoyment  ag^iaft 

•nfn  right.       -«r  gny  perfon  or  per&ns'  Whatever,^*  Cofttiined  10  an  Affk-^ 

mcnt  of  a  leaie  of  the  teftator  by  way  of  olortgagej  tbede^ 

-  claration  mufi  (bew  a  breach  by  fonie  aA^tofthe  fiofenai^ 

tort.        ._-':•  .*. 

NM  r.  King  dndancthfTi     Trin.  28  Geo.  |.        54 

;      ;      tit.  Blaetftme, 
Zktcuxoidt       315.  To  an  adion  btougbt  bjr  a  fimple  contrad  Vtikm 
S^  ^^'  ngSni  an  executor  de  fin  hrti  ^f  an  inteftatt,  the  eXecotor 

de  fin  tott  cannot  plead  that  after  adion  brought,  But  before 
plea  pleaded,  he  delivered  over  the  effedis*  to*  ^td  rigfadid 
ftdminiftratdri  fhaagh  iff  faa  no  adfoiviiftfatidif  ^  glinted 
Attainar  ',  ***'  "^*^  ^*  action  was  brought ;  nor  ean'hfe  pMA  t  rciaiiief 
"^  '  lor  his  own  debt  of  a  fnperior  degree/  with  chd  aftnc  of  the 
rtllMfaradminiftfac^iri 

FmrmHuiOinu.       »' 

Cofts.  >  -Si6.  Executors  are  ^tot  liable  to  cofts  ok  ar  judgment*  Si 

In  cafe  of  ancpf-fuit  onder  the  ftatnteof  14  ftv.  i«.r.  if- 

Vir.  and  ^^, 

UQnaffitm^,      317.  An  adm»n»(farator's  fading  fik  ajfomfiJU  fi^t  ^ 
admiu  ^^\^  ,  an  adraiffion  of  aflcts,  a}^ 


Ji«.  ^ 


\ 


Vfr»  and  Scr. 

«i8.  An  executor  pleads  a  jadgment  ootilanding,  ^"^oo&uSS! 
nm  i^U  ultra  ;  plaintiff  replies  affeU  ultra  \  npoo  this  iffuc  '^^ 

tlift  defendant  may  cover  aflecs  to  the  amount  of  die  judg*- 
nieiit,  though  it  be  for  the  penalty  of  a  bond  conditioned 
for  the  payment  of  a  left  dm.  Page  6S 
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